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wii  PREFACE. 

it^  throughout,  the  practical  advantages  resulting 
from  his  experience  in  Court  Keeping,  and  from 
the  many  sources  of  ii^ormation  which  have  been 
opened  to  him,  since  the  publication  of  the  first 
Edition. 

The  same  motive  has  induced  the  Author  to 
present  the  Profession  with  a  theoretical  and 
practical  treatise,  (in  continuation  of  the  former 
work,)  on  the  Tenure  of  Customary  Freeholds, 
and  Ancient  Demesne,  and  on  the  Jurisdiction 

of  Courts  Baron  and  Courts  Leet.  This  will  be 
found  under  two  separate  divisions,  in  the  second 
volume. 

The  Author  hopes  that  he  shall  not  subject 
himself  to  the  imputation  of  e^tttism  by  remarking, 
that,  in  his  endeavour  <t6  contribute>  however 
humbly,  to  the  rich  fund  oC^formation  for  which 
the  Profession  is  so  muim' indebted  to  the  excel- 
lent  treatises  of  Lord  Coke,  Sir  WiQiam  Scroggs, 
Mr.  Kitchin,  Mr.  Watkins,  &c.,  it  has'  been  his 
aim  to  collect  every  important  authority,  and  all 
the  l^al  learning  which  could  illustrate  his  sub- 
ject, and  to  lay  the  substance  of  the  whole  before 
the  Public,  under  a  practical  arrangement.  He^ 
trusts,  also,  that  the  extent  of  his  plan,  the  intri- 
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cacy  of  the  subject^  and»  he  may  add,  the  novelty 
of  some  points  which  he  has  endeavoured  to 
elucidate,  will  be  considered  as  an  excuse  for  the 
many  imperfections  which  ase  inseparable  from 
a  publication,  undertaken  (as  is  generally  the  case 
in  books  of  this  nature,)  at  a  period  when  import- 
ant professional  avocations  allow  but  little  oppor- 
tonity,  either  for  revising  the  manuscript  or  for 
conectiiig  the  press. 
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^age  117^  Hm  13,  fwr  <' It  bag  been  said/'  rtad  '' It  is  tfoppeMfd." 
-—285,  D.  1I99>  taMrdttl»eM!»/>r  ''.  additional^"  read  "^  oooditionaL 

—  388y  line  15,  for  **  more  andent  entriei^''  r§md  **  a  bxig  serierof 

rolls.- 

399,  fooeth  line  IhTDi  Oft  bottom, /or  ^direct,"  read  '^atdn." 

466,  eigbth  line,  /hr  '^bSm,*^  r«mf  '' bis  denseeu* 

482,  twelftfa  line,  dele  "  at  hew." 

—  567,  n.  118,  /or  ''  1  East,"  read  «'  16  East" 

-«■•— 595,  n.  3,  dele  tbe  reference  to  ''Hie  King  v.  Hie  Marquis  of  Stafford, 
(wbich  case  is  cited  ftdly  in  tbe  same  note,  p. 594). 


^tMtital  eteatiM 


ON 


COPYHOLD   TENURE, 


AND 


COURT  KEEPING. 


PART  THE  FIRST. 


CHAP.  I. 

On  the  Nature  and  Properties  of  a  Manor. (1) 

A  MANOR  is  defined  to  be  funnen  collectivum  et 
generalej  comprehending  messuages,  lands,  &c.(2) 


(1)  Tt^ex^  have  been  a  variety 
of  conjectures  as  to  the  etymo- 
logy of  the  term  Manor,    Sir 
Edward  Coke  was  of  opinion^ 
that  the  term  was  derived  from 
the  French  word  Memer,  signi- 
^ying  to  govern  or  g;iiide^  be- 
cause the  lord  of  a  manor  had 
the  guidmg  and  directing  of  all 
his  tenants  within  the  limits  of 
his  jurisdiction.     See  his  Copy- 
holder   §    SI.    (Tr.  p,  51-2), 
where  he  says,  ''And  this  I  hold 
the  most  probable  etymology, 

VOL.    I. 


and  most  agreeing  with  the  na- 
ture of  a  manor  :  for  a  manor 
in  these  days  signifieth  thejurU-^ 
dictum  and  royalty  incorporate, 
rather  than  the  land  or  scite.** 

(2)  Dy.  20r.  Lex  Cust.  4. 
The  following  account  of  the 
origin  of  manors,  is  from 
Perkins's  useful  little  trea- 
tise on  th»  laws  of  England, 
particularly  on  the  various 
branches  of  conveyancing,  pub- 
lished in  the  reign  of  King  Ed- 
ward VI.  [vide  pref.  to  10  vol. 
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2  Of  a  Manor.  [Part  I. 

and  is  the  district  or  aggr^ate  compass  o^ 
ground,  granted  by  the  ancient  kings  of  this 
realm  to  the  lords  or  barons,  with  liberty  to 
parcel  the  land  out  to  inferior  tenants,  reserving 
such  duties  and  services  as  they  thought  conve- 
nient, and  with  power  to  hold  a  court  (from 
thence  called  the  Court  Baron,)  for  redressing  mis- 
demeanors, punishing  the  oiffences  of  their  tenants, 
and  settling  any  disputes  of  property  between 
them. 

Upon  the  creation  of  manors,  the  lords  took  as 
much  as  was  necessary  for  the  use  of  fheir  families 
into  their  own  hands,  or  demesnes,  distributed 
other,  parts  among  their  tenants,  and  the  uncul- 
tivated residue  was  called  the  lord's  waste.  In 
some  instances  the  greater  barons  granted  out 
smaller  manors  to  others,  and  then  the  seigniory 
of  the  superior  baron,  'or  lord  paramount,  was 
frequently  termed  an  Honour. 


Co.  Eep.]  ''  k  ^70.  And  it  IS 
to  know^  that  the  begianiog  of 
a  manor  was  when  the  king 
gave  a  thousand  acres  of  laud, 
or  a  grec^ter  or  lesser  parcel  of 
land^  unto  one  of  his  subjects, 
and  his  heirs^  to  hold  of  him 
and  his  heirs,  which  tenure  is 
knights  service  at  the  least. 
And  the  .donee  did  perhaps  build 
a  mansion-house  upon  parcel  of 
the  same  land,  and  of  twenty 
acres,  parcel  of  that  wliich  re- 
mained, or  of  a  greater  or  lesser 
parcel,  before  the  statute  of  ^uia 


empiores,  &c.  did  enfeoif  a 
stranger,  to  hold  of  him  and  his 
heirs,  as  of  the  same  mansion- 
house,  to  plow  ten  acres  of 
arable  land,  parcel  of  that  which 
remained  in  his  possession,  and 
did  enfeoff  another  of  another 
parcel,  &c.  to  carry  his  dung 
unto  the  land,  &c.  and  did. en- 
feoff another  of  another  parcel 
thereof,  &c.  to  go  with  him  to 
war  against  the  Scots,  &c.  and 
so  By  continuance  of  time  he 
made  a  manor,  &c.*'  And  see 
Kitch.  [3d  Ed.]  p.  7. 


Gh.  I.}  Of  a  Manor.  3 

A  manor  cannot  now  be  created,  not  even  by 
the  king  himself,  length  of  time  being  the  very 
essence  of  a  manor  (3) ;  and,  as  Sir  Edward  Coke 
eiqpresses  it,  such  things  as  receive  their  perfec- 
tion by  the  continuance  of  time,  come  not  within 
the  compass  of  a  king's  prerogative ;  therefore  the 
king  cannot  grant  freeholds  to  hold  by  copy,  nor 
create  a  custom :  And,  according  to  the  same  au- 
thor, another  cause  why  a  common  person  cannot 
create  a  manor  at  this  day,  is,  that  a  perfect  manor 
cannot  subsist  without  a  perfect  tenure  (4) ;  and 
as  the  statute  of  quia  emptares  terrarum  (5)  directs, 
that  upon  all  sales  or  feofiments  of  land,  the 
feoffee  shall  hold  the  same,  not  of  his  immediate 
feoffor,  but  of  the  chief  lord  of  the  fee  of  whom 


(3)  Bro.  tit.  Temires,  102. 
dtes  35  H.  8.  2  Roll.  Abr.  120. 
(A).  Kitch.  7.  Lex  Gust.  5. 
Cio.  Eliz.  S8-9>  in  Morru  v. 
Smdh  and  Paget,  S.  C.  (caUed 
Matihe  &  Smith)  1  Leo.  26. ; 
tnd  see  Co.  Cop.  s.  31.  Tr.  53^ 
wbere  it  is  said^  ''  If  the  king 
at  this  day  will  grant  a  great 
quantity  of  land  to  any  subject, 
alining  him  certain  duties  and 
terrices,  and  withal  wOleth  that 
tins  should  bear  the  name  of  a 
Maaor,  howsoever  this  may 
dianoe  to  gain  the  name  of  a 
manor,  yet  it  will  not  be  a 
Bmnor  in  the  estunation  of  the 
law." 


(4)  Co.  Cop.  S.31.    Tr.  45 
to  49. 

(5)  18  Ed.  1.  West.  3.  c.  1, 
which  statute  extends  only  to 
grants  in  fee-simple  5  and  when 
the  whole  fee  is  parted  with 
under  particular  limitations, 
eadi  particular  tenant,  as  wd! 
as  the  remainder-man  in  fee, 
holds  of  the  lord  paramount. 
Co.  Litt.  23.  ar  43.  b.  98.  b. 
143.  a.  2  Inst.  500  to  505. 
Gilb.  Ten.  85.  post  tit. '  Heriot; 
And  this  stat.  did  not  extend  to 
the  king's  tenants  in  cajMe, 
F.N.B.211.  L235.A.  2  Bl. 
Com.  91^  289.  poet  (n.  7.) 

B   2 
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such  feoffor  himself  held  it,  it  follows  that  a  per- 
fect tenure  cannot  be  created  at  this  day  between 
the  feoffor  and  the  feoffee ;  for  a  grant  of  any 
estate  less  than  a  fee  simple,  would  create  an  im- 
perfect tenure  only;  and  it  was  evidently  with 
this  impression  that  Mr.  Justice  Blackstone  ob- 
serves,  that  it  is  essential  to  a  manor,  that  there 
be  tenants  who  hold  of  the  lord  (6). 

M r. Watkins  contends,  that  the  true  reason  why 
a  manor  cannot  now  be  created,  is,  that  copyholds 
must  be  held  according  to  the  custom  of  the  ma- 
nor; and  that  as  a  person  cannot  at  this  day 
create  a  custom,  so  he  cannot  create  a  manor,  of 
which  copyholds  may  be  held  (7). 


(6)  .  %  BL  Com.  92.  ^  And 
see  Bro.  Compris.  &c.  pi.  31^  34. 
J^itz,  Avowrie,  pi.  31 .  Chetwode 
V.  Crew  and  others^  Willes  614. 
Bradshaw  &  Lawson,  4  T.  R. 
443. 

(r>  1  vol.  on  Cop.  15,  16. 
It  is  due  to  the  great  merit  of 
Mr.  Watkiiis's  Treatise  on 
Copyholds,  to  give  the  fbUow- 
iog  extract  from  his  observa- 
tions in  support  of  the  above 
position. — "  The  statute  of  quia 
anptores  (he  says)  did  not  ex- 
tend to  the  tenants  in  capite  of 
the  king  -,  and  consequently  it 
should  seem  from  the  statute 
De  prerogativa  Regis  [17  Ed.  2. 
St.  1.  cap.  6.],  that  they  might 
have  aliened  part  of  their  lands. 


even  without  licence,  and,  Ihmi 
what  appears,  to  have  been  held 
of  themselves,  till  the  17th  of 

•  •  •  • 

Edward  the  Second  3  so  thait 
sufficient  was  leA  to  answer  the 
services  due  :  but  yet  the  sta- 
tute 34  Ed.  3.  c.  15.  was  after- 
wards enacted,  confirming  the 
grants  made  by  such  tenants  in 
the  time  of  Henry  the  Third, 
but  saving  the  prerogative  of 

■ 

the  king,  of  the  times  of  his 
grandfeither,  his  fitther,  and  of 
his  own  time. 

"  Now  the  statute  of  quia 
emptores  terrarum  is  expressly 
confined  to  alienations  in  fee- 
simple  5  and  it  is  acknow- 
ledged, that  if  a  persbn  at  thi^ 
day,  seised  in  fee-simple,  give 
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In  many  places  a  parsonage  is  a  manor ;  where, 
for  instance,  before  the  statute  of  quia  emptores^ 
the  patron,  ordinary,  and  piarson,  granted  parcel 


lands  to  another  in  tail^  or  for 
life^  the  donee  in  tail,  or  gran- 
tee £>r  life,  sboin  hold  of  the 
donor.  Here  then  is  a  tenure 
confessedly  created.  If  a  per- 
son seised'  in  fee-simple  of  a 
thousand  acres  of  land^  which 
are  held  hy  him  of  a  single  lord, 
should  grant  out  certain  por- 
tiotis  of  such  land  to  twenty 
persons  for  life,  which  he 
certainly  would  he  warranted 
in  doing,  it  may  he  asked. 
Would  he  not  have  a  manor  ? 
The  grantees  are  hk  tenants  ^ 
they  are  not  tenants  to  the  lord 
above.  In  answer  to  this,  it  is 
said,  that  though  he  may  create 
a  tenure,  he  cannot  create  a 
manor :  for  a  manor  cannot  be 
without  a  court ;  and  a  court 
cannot  be  but  by  continuance 
time  out  of  mind.  But,  says 
Sir  Martin  Wright  [Ten.  158-9. 
n.  (h).],  it  is  an  obvious  objec- 
tion to  this  reasoning,  that  the 
like  reasoning  might  have  pre- 
vented any  manors  at  all.  And 
another  objection  to  this  reason- 
ing is,  that  if  it  be  absolutely 
necessary  that  a  court  should 
have  existed  time  out  of  mind, 
the  manors  to  which  that  court 


belonged  must  necessarily  have 
existed  time  out  of  mind  also ; 
and  if  so,  what  becomes  of  the 
doctrine,  that  manors  might 
have  been  created  by  a  tenant 
of  a  common  lord,  till  the  sta- 
tute of  quia  emptores,  or  by  a 
tenant  in  capite  of  the  king,  till 
the  34th  of  Edward  the  Third  ? 

"  For  the  truth  seems  to  be, 
from  the  very  nature  of  the 
thing,  as  well  as  from  historical 
&cts,  that  the  court  was  de- 
pendent upon  the  manor,  and 
riot  the  manor  upon  the  court. 
The  manor  was  the  principal  -, 
the  court  was  only  an  incident. 
On  the  creation  of  a  manor, 
the  court  bai-on  followed  of 
necessity. 

''  With  respect  to  the  tenant 
in  capite,  was  the  Stat.  S4  £d.  3. 
a  repeal,  ex  necessitate,  of  the 
sixth  chapter  of  the  statute  De 
prerogativa  Regis  ?  Upon  the 
supposition  that  it  was,  it  doer 
not  follow  that  the  tenant  in 
capite  might  not  have  aliened 
toith  licence.  «£ven  the  statute 
quia  emptores  might,  it  is  said, 
have  been  dispensed  with  by  the 
lord :  and  the  king  was  within 
that   statute  when  the   lands 
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of  the  glebe,  to  hold  of  the  parson  by  certain 
services  (8). 

To  every  manor  a  common  law  court  baron  is 
incident  (9),  of  which  the  suitors  are  the  judges, 
as  ikr  as  relates  to  any  suits  pending  there ;  yet 
the  steward  of  a  court  baron  is  clearly  a  consti- 
tuent part  of  the  court,  and,  as  such,  a  judicial 
officer  (10). 

But  the  court,  which  is  primarily  the  subject  of 
our  consideration,  is  properly  called  a  Customary 
Coxfit  Baron,  and  is  for  those  only  who  hold  by 


aliened  under  it  were  held  of 
him  in  capUe   ut  de  honore, 
though  he  waa  not  bound  when 
they  were  held  in  capiie  lU  de 
corona.    It  does  not^  therefore, 
seem  to  follow  of  necessity,  that 
the  creation  of  manors  must 
have  ceased  in  the  reign  of  Ed' 
ward  the  First.    For  though  it 
is  true,  that  it  is  essential  to  a 
^nanor  that  there  be  tenants  who 
hold  of  the  lord,  yet  the  po- 
sition, that  by  the  operation  of 
the  statutes  we  have  cited,  no 
tenant  in  capite,  since  the  ac- 
cession of  Edward  the  First, 
and  no  tenant  of  a  common' 
lord^  since  the  statute  of  quia 
emptores,  can  create  any  new 
tenant^  to  hold  of  himself,  ap- 
pears 4!APietrically  contrary  to 
fact)  unless, indeed, we  suppose 
that  it  be  absolutely  essential 


r 


to  the  very  existence  of  a  manor^ 
that    the    tenants    should  be 
tenants  in  fee :  the  necessity  of 
which    the    whole  history  of 
feuds,  and  the  present  system 
of  copyholds,  seem  most  com- 
pletely to  negative.  But  grant- 
ing even  that  the  tenants  must 
necessarily  have  held  in  fee,  it 
appears  that  the  tenant  in  capiU 
might  have  aliened  in  fee  lottA 
licence  after  the  passing  of  the 
latter  act.** 

(8)  Godb.  3.  I  Neb.  Abr. 
Cop.  623.  pi.  5. 

(9)  4  Inst.  46,  268.  4  Co. 
26.  b.  in  Melwich  &  Lutcr, 
Cro.  Jac.  260. 

(10)  Chetwode  v.  Crew  & 
others,  Willes  619.  Holroyd  r. 
Breare  &  Holmes,  2  Barnew. 
&  Aid.  473.  post,  tit.  'Court 
Baron.' 
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copy  of  court  roll ;  it  is  incident  to  every  manor 
i^thin  which  there  are  lands  of  that  tenure,  and, 
like  the  common  law  court  baron,  may  be  held  at 
aay  place  within  the  manor;  and  though  there  are 
not  any  free  tenants,  yet  may  the  lord  hold  a  cus- 
tomary court  for  his  copyholders  (11 )« 

It  is  usual  and  expedient  to  hold  courts  baron 
and  customary  courts  in  the  day  time,  but  it  would 
seem  that  they  may  be  held  after  sun-set  (12). 

Fifteen  days  is  considered  to  be  the  proper  no- 
tice, beii^  the  common  time  between  the  teste 
and  return  of  a  writ  in  the  common  pleas,  and  it 
is  usual  tq^nclude  three  Sundays,  and  to  affix  the 
notice  to  the  church  door ;  but  six  or  seven  days' 
notice  is  said  to  be  sufficient  (13),  and  even  four 
da3rwas  held  to  be  so  in  Tavemerh  Cromw€ll.(14) 

Chough  courts  of  this  nature  are  void  if  holden 
out  of  the  manor  (15),  yet,  by  immemorial  custom, 
it  will  be  sufficient  if  courts  for  several  manors,  are 
held  together  within  one  of  them  (16). 

The  customary  court  baron  is  generally  held 
once  in  the  year  at  some  period  fixed  by  the  cus- 
tom of  the  manor,  and  more  usually  within  a 

(11)  MeUoichkLuter,  4  Co.  (16)  Co.  Lit.  58.  a.  Co.  Cop. 
26.  S.  C.  Cro.  EMz.  102.  Calth.  s.  31.  Tr.  47-8.  CUfton  v.  Moli- 
Read.  13.  neux,  4  Co.  27.  Seagoodv,  Hone, 

(12)  Mo.  68.  pi.  185. 6  Vin,  Cro.  Car.  367.  S.  C.  Sir  Wnu 
Court.  (G).  pi.  10.  Jones,  342.    2  D'Anvera,  179, 

(13)  Kitch.  11.  258.    Duke  of  Suffolk^s  Case, 

(14)  Cro.  Eliz.  353.  cited   by  Popham,  C.  J.    in 

(15)  But  see  Scroggs,  of  Sandsv.  Drury,  Cro.  Eliz.  814, 
Courts,  88.  Scroggs,  of  Coorts,  79. 
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month  before  or  after  Michaelmas ;  and  the  lord 
or  steward  is  the  judge  of  it  (17) :  and  when  the 
custom  has  not  established  a  fixed  period,  it  is 
generally  supposed  that  this  court  may  be  held 
as  frequently  as  the  lord  pleases  (18). 

Special  customary  courts  are  also  oftentimes 
called  for  the  purpose  of  effecting  the  proposed 
transfer  of  copyhold  property,  by  the  admission 
of  the  new  tenant,  (the  purchaser,  or  mortgagee, 
or  perhaps  trustee  for  particular  objects,)  but  at 
such  courts  it  is  not  regular  to  enter  any  present- 
ment, or  make  any  proclamation  in  furtherance 
of  the  acts  of  any  prior  general  courts  though  I 
have  known  instances  of  the  want  of  attention  to 
this  rule,  and  in  which  the  proceedings  might  of 
course  be  impeached,  on  any  adverse  question. 

It  has  been  sometimes  erroneously  suppo^jkl, 
that  courts  baron  and  customary  courts  must  be 
held  within  a  month  after  Easter  and  Michaelmas 
in  every  year,  but  those  are  the  periods  prescribed 
by  the  statute  of  Magna  Charta  (19),  and  by 
31  Ed.  3.  c.  15.  for  the  holding  of  courts  leet  only. 
For  the  form  of  summoning  a  customary  court 
baron,  see  the  Appendix,  A. 

The  copyholders  or  tenants  attending  to  do 
their  fealty  at  this  court,  are  called  the  homage, 
and  are  to  be  sworn  to  frame  their  presentments 
with  impartiality,    in    the  same  manner  as  ^e 

(17)Co.Litt.58.a.Kitch.l63-4.  (19)  C.  35.    6  Vin.  Court, 

(18)  But  see  post,  tit. '  Fealty*      (G).    Nds.  Lex.  Man.  132. 
and  '  Court  Baron.* 
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homage  of  the  common  law  court  baron,  or  the 
jury  of  a  court  leet.     See  the  Appendix,  B. 

A  manor  is  absc^utely  determined  if  the  de- 
mesnes or  services  are  once,  by  the  act  of  the 
party,  severed  in  fee  simple,  or  if  all  the  services 
become  extinct  (20) :  but  although  the  manor  is 
lost  as  far  as  relates  to  the  holding  of  courts,  yet 
it  may  be  a  manor  by  reputation^  to  sustain  minor 
prescriptive  rights  (21) :  and  notwithstanding  a 
court  baron  is  lost  (as  we  shall  see  hereafter)  (22) 
if  there  are  not,  at  least,  two  free  suitors,  yet  if 


.  (90)  Sir  Mo^U  fSncA'f  case^ 
6  Co.  ^-4.  'Lemon  &  Black- 
weU,  Skin.  191.  The  King  & 
the  Bishop  of  Chester,  ib.  661. 
Hex  V.  Staverim,  Yelv.  190: 
and  Bee  2  RoU.  Abr.  121-2  (F). 
Lit.  Rep.  12S^  in  Brockham's 
case.  1  And.  257.  Yet  it  fre- 
quently happens  at  this  day  that 
a  person  has  a  manor^  and  the 
profits  of  courts  &c.  without 
possessing  a  single  foot  of  land 
within  it^  and  the  manor  is  then 
termeda  Seigniory  in  gross.  See 
Kitch.7.F.N.B.   8B.  3C. 

(21)  See  Soane  v.  Ireland,  10 
East  259^  which  was  an  action 
for  a  fidse  return  to  a  manda* 
inus  for  appointing  a  sexton^ 
and  the  second  count  stated 
that  T,  S,  C.  was  seised  in  fee 
of  the  manor  of  F.  S.  with  the 
appurtenances,  and  that  he  and 


all  those  whose  estate  he  had, 
kc,  from  time  immemorial  had 
exercised  and  ei^oyed  the  pri- 
vilege of  appointing  a  sexton 
of  the  parish  of  F.  S.  when,  &c. 
It  was  proved  in  evidence  that 
F.  S.  had  ceased  to  be  a  legal 
manor  for  some  period  before 
the  vacancy  in  question,  for  want 
of  freehold  tenants,  and  for  this 
objection  it  was  urged  that  the 
plaintiff  ought  to  be  nonsuited) 
but  Bayley  J.  overruled  the  ob- 
jection, and  on  a  motion  for  a 
new  trial,  the  rule  was  refused. 
Lord  EUenborough  observing, 
that  it  was  not  necessary  to 
proves  it  a  continuing  manor  for 
all  purposes.  Vide  also  1  Watk. 
on  Cop.  22,  cites  Calth.  Read. 
13.  Tr.  9  Ed.  4.  pi.  17.  f.  17.  a. 
Danby. 
(22)  Post,  tit. '  Court  Baron.* 
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there  be  but  one  free  tenant,  the  services  as  to 
him  will  continue  (23). 

One  manor  may  be  held  of  and  become  parcel 
of  another  manor,  and  a  manor  may  be  di- 
vided (24)  and  susp^ided,  and  may  cease  and 
revive.  These  several  maxims  are  thus  exem* 
plified :  If  A.  holds  20  acres  of  B.  as  of  his  manor 
of  C,  which  manor  B.  holds  of  D.  as  of  his  manor 
of  £.,  and  the  manor  of  C.  escheats  to  D.,  the  20 
acres  are  still  holden  of  the  manor  of  C,  which 
by  the  escheat  has  become  part  of  the  manor  of 
£.,  and  by  a  lease  of  the  latter  manor  it  would 
pass,  but  after  the  escheat  two  courts  baron  can- 


(23)  See  Lofig  v.  Heminge, 
Cro.Eliz.  d09>  210.  1  Leo.  207. 
4  Leo.  216.  Sav.  103.  4  Co. 
24.  b.  25.  a.  2  Ld.  Baym.  864. 
1  And.  257. 

(24)  But  this  IS  by  act  of 
law  only.  Vide  post.  Yet  see 
Smith  r.  BonsaU,  Gotddsb. 
117,  pi.  15>  where  it  was  said, 
per  Wahnesley,  that  if  I  grant 
away  the  moiety  of  my  manor, 
we  shall  both  keep  courts  5  so 
if  I  be  disseised  of  a  moiety, 
or  a  moiety  be  in  execution  by 
elegit.  And  see  Harris  &  Hates 
▼.  Nichols,  Cro.  Eliz.  19,  where 
two  justices  held  that  if  A.  has  a 
manor  which  extends  into  two 
towns,  and  he  grants  the  de« 
mesnes   and  seiyices   in  one 


town,  the  grantee  has  a  manor 
in  that  town,  and  he  may  keep 
a  court,  and  so  has  the  grantor 
a  manor  in  the  other  town,  and 
he  may  keep  court  there :  see 
also  Sir  Anthony  Denny* s  case^ 
2  Leo.  190.  And  it  should  cer- 
tainly seem  that  a  manor  might 
have  been  divided  previous  to 
the  statute  of  qma  emptores 
terrarum.  See  1  Watk.  on  Cop. 
16,  et  seq.  cites  M.  8.  Ed.  2. 
f.  250.  Mayn.  Kitch.  4.  a  [7]. 
It  is  said,  that  if  a  manor  ex- 
tendeth  to  4  Villa,  and  a  grant 
is  made  of  the  manor  in  3,  so 
much  as  is  in  the  4ih  Vill  will 
not  pass.  Bro.  Done,  &c.  26. 
n>.Graunts88.  Videalso  iWatk. 
on  Cop.  16.  n.  (2d  Ed.) 
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not  be  held,  the  services  being  extinct  (25) ;  and 
it  is  only  by  this  means  that  two  manors  can  be 
united  into  one  (26). 

And  if  upon  a  partition  between  parceners,  par* 
eels  of  the  demesnes  and  services  are  allotted  to 
each,  each  hath  a  manor,  being  in  by  act  of  law ; 
for  they  were  compellable  to  make  partition  at 
common  law  (27):  but  the  rent  and  services  of 
any  one  particular  tenement  could  not  be  ap- 
portioned on  such  partition  (28) :  and  after  a  par- 
tition between  joint-tenants,  each  of  them  hath 
not  a  manor,  but  they  must  both  join  in  holding 
courts  (29). 

Copyholds  are  parcel  of  the  demesnes  of  a  ma- 
nor, and  if  the  lord  leaseth  for  years  all  the  de- 
mesnes, U  is  a  suspension  of  the  manor  during  the 
term  of  years  (30). 

And  if  on  a  partition  of  a  manor  between  two 
sisters,  A.  and  B.,  the  demesnes  are  allotted  to  A. 
and  the  services  to  B.,  the  manor  is  dissolved ; 


(^)  Marshe  &  Smith*$  case, 

I  Leo.  28.   Sir  H,  NevU'i  case, 

II  Co.  17.  S.C.  (If core  v.  Good- 
game)  Cro.  Jac.  327.  HftP  v. 
StaverUm,  sup.  S.  C.  CR^  v. 
SiantanJ  Cro.  Jac.  259.  11  Co< 
17.  a.  32  H.  6.  f.  9.  18  H-  7. 
19.  b. 

i%e)  Co.  Cop.  8.31.  Tr. 
47-8. 

(27)  Sir  BfoyU  Bnch*i  cfiB^ 
and  Mar$he  &  Smith's  co0e^  f  up. 


and  see  26  H.  8.  4.    Bro.  Ma- 
nor. 1.     15  Viner,  Manor.  (G), 
(98)  M.  17  Ed.  3,  pi.  102, 
f.  72.  b.    1  Watk.  on  Cop.  I7. 

(29)  MorrU  v.  Smiih  k 
P(^g6h  or  Marshe  &  Smith, 
Cto.  Eliz.  39.  1  Leo.  27. 

(30)  Marshe  &  Smith's  case, 
sup.  Pymmock  &  Hilder,  Cro. 
Jac.  559  j  and  see  2  Lord 
Raym.  864.  Hartop  v.  Tuck 
and  Dalby,  Het.  14. 
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yet  if  A.  dies  without  issue,  and  her  part  descends 
to  B.,  it  becomes  a  manor  again  (31), 

Though  a  person  cannot  by  his  own  act  create 
a  manor,  yet  it  has  been  supposed,  that  if  the  lord 
grant  the  freehold  of  all  or  part  of  the  copyholds 
within  the  manor  to  a  stranger  in  fee,  particularly 
if  it  is  hot  a  grant  of  a  single  copyhold  only,  that 
the  grantee  may  keep  a  customfary  court,  and  re- 
grant  the  copyholds  in  case  of  escheat,  &c.  (32) 


(31)  Th€tford*8  case,  1  Leo. 
204.  S.  C.  And.  221.  Sir  Moyle 
Finch's  case,  6  Co.  64.  a.  5  and 
see  2  RoU.  Abr.  122.  (F.)  pi.  3. 
lb.  (H.),  and  the  cases  there 
cited  from  the  Year  Books. 
Bro.  Extinguishment,  13.  Fitz. 
Extinguishment,  5. 

(32)  Sir  Chr.  HattotCs  case, 
cited  4  Co.  27.  a.  Cro.  Eliz. 
103,  395,  443,  662.  Neale  & 
Jackson^  4  Co.  26-7.  S^C. 
Cro.  Eliz.  394.  Morris  v.  Smith 
&  Paget,  or  Marshe  &  Smith, 
ubi  sup.  Gay  &  Kay,  Cro. 
Eliz.  662.  Lenumv.BlackweU, 
Skin.  191.  Smith  v.  BonsaU, 
Harris  &  Haies  y.  NicfioUs,  and 
Sir  Anthony  Denny's  case,  ubi 
sup.  6  Vin.  Cop.  (H).  pi.  2  &  4. 
lb.  (Z.d.)  15  Vin. Manor.  (G). 
Kitch.  170.  Lord  Dacre's  case,  1 
Leo.289.per  Ayliff,  J.'lf  thelord 
of  a  manor  makes  a  feoffi:nent  of 
a  parcel  of  his  manor^  which  is 


holden  by  copy  for  life,  and 
afterwards  the  copyholder  dies, 
though  now  the  lord  has  not 
any  court,  yet  the  feoffee  may 
grant  over  the  land  by  copy 
again."  Vide  also  the  third 
resolution  in  MehDich&L,Luter*s 
case,  4  Co.  26.  b.  Cro.  Eliz. 
103.  viz.  that  the  grantee  of 
the  inheritance  of  all  the  copy- 
holds might  hold  court  for  the 
copyhold  tenements,  and  take 
surrenders,  and  make  admit- 
tances and  grants.  But,  by  a 
note  of  the  reporter  in  Cro.  Eliz. 
it  is  stated,  that  on  a  writ  of 
error  in  the  Exchequer  Cham- 
ber, all  the  Judges  held,  that 
no  new  copy  could  be  made 
after  the  severance. 

[The  Author  cannot  discover 
any  grounds  for  the  distinction 
which  has  been  made  in  some 
of  the  above  cases,  between  a 
grant  of  several  copyholds  and 
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for  which  this  reason  is  assigned ;  namely,  that 
as  the  copyholders  are  not  parties  to  the  grant, 
it  ought  not  to  ojperate  to  their  prejudice.  There 
is,  however,  much  authority  against  this  posi- 
tion, but  all  agreeing,  that  the  severance  thus 
made  by  the  lord,  will  not  destroy  the  estate  of 
the  copyholder  (33). 

The  case  of  Bell  and  Langley^  as  reported  in 
4  Leo.  was  this:  A.  the  lord  of  a  manor,  enfeoffed 
B.  of  a  copyhold  of  inheritance  belonging  to  C, 
afterwards  C.  died,  and  the  court  of  C.  B.  were 
imanimous  that  the  customary  interest  was  not 
determined,  but  that  the  copy  should  bind  the 
feoffee,  and  that  the  admittance  of  the  heir  of  C. 

of  a  single  copyhold  only  :  see  demQ3ne9^  and  services  ^  and  it 

fNuticuLirly  the  cases  of  Lemon  was    resolved  that   copyholds 

&   Blackwell,    and    Neale   &  could  not  afterwards  be  granted 

Jackson.']  in  B.     Note  therefore^  that  an 

(33)  Vide  Bell  y  -Pgfc  "^^  exception  of  part  of  the  de- 

JbaS^tey,  '^it^,'  230.  js,  u>  meBnea-'^od  services^  out  of  a 
3  Leo.  »)8-9.  ^nelwich  &  Lu-  -  grant  Oi  IBe  manor^  operates 

ter,  4  Co.  26.  S.  C.  Cro.  Eliz.  as  a  severance^  equally  with  a 

102.  Edith  Harding,  Cro.EHz,  separate   grant  of    such    de- 

49S.  The  Queenv.  The  Duchess  mesnes  and  services — and  see 

of  Buccleugh,e^oA.\b\. eWn.  Dyke  %i  Bishop  of  Bath  8i  Wells, 

Cop.  (H) .  lb.  Cop.  (S),  (Z.  d.)  6  Bro.  P.  C.  [2d  Edit.]  p.  365  : 

Co.  C<^.  s.  34.  Tr.  69.    And  but  when  all  the  demesnes  are 

see  Bright  v.  Forth,  Cro.  Eliz.  excepted,  it  shoiild  seem  that 

^^/S'  in  this  case  the  manor  the  exception  is  void.  Winch.23. 

"^OT|Cextended  over  C.  ma^^  Mabies  case.  So  also  is  an  ex- 

a  recovery  was  suffered  of  the  ception  of  the  Court  Baron, 

manor,  excepting  the  lands  in  Lord    North  &    Lady  Dacre, 

Bi,  and  in  B,  were  copyholds,  Cary  25. 


y^/ttMAA^. 
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was  unnecessary.     And  it  was  further  agreed, 

by ms  own  act  nad  iMtnis  advantages  oifines^ 
heriotSy  and  such  other  casualties.  /  //  l^.  s^u^ 
hi^M^Lcuj/'  Melwich  and  Luter.  the  court  'of  B.  R.  de- 
v.^  ^^  /^^^\A%A,  that  the  8^icc»  cmSnued  after  the  sever- 
^^2^[^  ^^l^^^^g^e  of  ^  copyholds  from  the  manor,  though  no 
uAy  /^:^^>^tupe  copy  couldrbo  granted. 
^I^^Lrt^;^^*!*^  And  according  to  the  report  of  Murrel  and 
^^^^^^^"^ith,  4  Co.  24,  b.  the  court  of  B.  R.  held,  that 

after  the  severance,  the  copynolder  should  pay 

^r         his  rent  to  the  feoffee,  and  should  pay  an  heriot, 

\  <uj^^***^^^^  ^^  such  services  as  were  due,  without  ad- 


-v  mittance,  but  that  suit  of  court,  and  fine  upon 
f,(H-UH'  alienation,  were  gone:  it  was  q,1so  agreed,  that 
such  acts  as  were  forfeitures  before  the  severance, 
for  instance,  executing  a  feoffment  or  lease,  com- 
mitting waste,  denying  rent,  or  such  like,  were 
forfeitures  also  after  the  severance :  but  in  the  re- 
port of  the  same  case  in  Cro.  Eliz.  it  is  said,  that 
the  estate  remained  copyhold,  and  that  the  heir 
might  enter  without  admittance,  yet  should  pay  his 
usual  fine\  and  do  all  his  services,  except  suit  of 
court. 

In  East  and  Harding  no  doubt  appears  to  have 
been  entertained  by  the  court  of  B.  R.  as  to  the 
continuance  of  the  services,  after  the  severance 
of  the  copyhold  from  the  i^anor ;  the  only  ques- 
tion with  the  court  was,  whether  the  lessee  of 
the  feoffee  could  take  advantage  of  the  alleged 
forfeiture  of  the  copyhold  interest,  the  whole 
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court  agreeing  that  the  feoffee  himself,  if  he  had 
not  made  the  lease,  might  have  done  so. 

It  is  quite  clear,  I  submit,  from  the  above  au- 
thorities, that  since  the  statute  of  quia  emptaresi 
a  manor  cannot  be  divided  by  the   act  of  the 
party,  not  even  as  between  joint-tenants  (34) ;  and 
the  better  opinion  is,  that  after  a  severance  of  a 
copyhold  tenement  from  the  manor,  either  under 
a  conveyance  of  the  freehold  interest  of  the  lord ; 
or  a  conveyance  of  the  manor  itself,   with   an 
exception  of  the  particular  copyhold,  without, 
perhaps,  the  sanction  or  even  the  knowledge  of 
the  copyholder,  the  court  is  lost,  as  far  as  re- 
spects such  copyhold  t^iement ;  and  that  as  no 
admittance  could  be  compelled,  so  no  fine  could 
afterwards  be  recoverable. 

The  weight  of  authorities  is  also  much  in  fa- 
vour of  a  continuance  of  such  services,  as  are 
not  immediately  connected  with  the  manor  court, 
as  heriot,  quit  rent,  &c. ;  but  this  right  could  only 
be  maintained  on  the  presumption,  that  the  sever- 
ance of  the  copyhold  from  the  manor  had  not 
destroyed  the  privity  of  estate  between  the  lord  J 
(in  respect  of  his  reversionary  freehold  interest)! 
and  the  copyholder. 

It  is  probable  that  this  latter  question  will, 

{S4)  BjFenamJ.mMarshe  now    equally   compellable    to 

&  Smith,  I  Leon.  27  3  and  An-  make  partition.  Morris  y.  Smith 

derson  thought  there  was  no  &  Paget,  Cro.  Eliz.  *39.  Lex« 

difference  between  coparceners  Cust.  6.  ante  p.  11. 
and  joint-tenants^  both  being 
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sooner  or  later,  be, put  at  rest  by  a  judicial  opi- 
nion ;  and  should  the  determination  be  favourable 
to  the  quasi,  lord  (if  I  may  be  allowed  the  term), 
then  there  can  be  no  doubt  but  that  the  subtrac- 
tion of  any  services  which  continued  after  the 
severance,  or  any  attempt  to  convert  the  copy- 
hold into  freehold  tenure,  or  the  committing  of 
waste,  would  be  a  cause  of  forfeiture  of  the 
copyhold  interest  (35). 

Although  the  copyholder  is  not  without  some 
advantage  from  the  act  of  severance,  as  it  ex- 
onerates him  from  the  customary  fine  and  suit 
of  court,  yet  he  receives  a  serious  prejudice,  pre- 
suming that  an  attempt  to  acquire  a  freehold 
title,  by  the  only  act  which  could  establish  it 
effectually,  namely,  a  feoffment,  would  be  a  cause 
of  forfeiture ;  for  although  his  interest  would  be 
the  subject  of  an  assignment,  yet  that  would  bind 
the  person  only,  and  not  the  land ;  so  that  the 
legal  title  must  be  left  in  the  copyholder  and 
his  heirs ;  which  circumstance  would  necessarily 
operate  as  a  clog  to  the  free  alienation  of  the 


(35)  East  ^  Harding,  m%^  I 
and  see  1  Roll.  Abr.  Cop.  (G) 
pi.  S^  4  5  and  fVakeford^s  case, 
1  Lfeo.  102^  in  which  it  was 
held  that  a  release  of  the  copy- 
hold interest  to  a  grantee  of 
the  freehold^  is  an  extinguish- 
ment, equally  with  a  convey- 
ance to  the  lord.  S.  P.  Anon. 


Cro.  Eliz.  21.  Post,  tit.  'Ex- 
tinguishment.' See  also  Toth. 
Cases  &  Proceedings  in  Ch. 
p.  106,  where  it  is  said,  under 
tit.  Copyhold, ''  Severance  from 
the  manor  hurts  not  5"  cites 
Gunn  V.  Buckmaster,  21  &  92 
Eliz.  li.A.  fo.360. 
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property.  In  such  a  case  it  would  be  desirable, 
I  think,  to  take  the  conveyance  by  a  bargain 
and  sale  inroUed,  as  that  form  of  assurance 
would  not  create  a  forfeiture  of  the  copyhold 
interest,  and  it  might  be  the  best  means  of  pre- 
serving evidence  of  title,  from  the  period  that  the 
court  rolls  of  the  manor  ceased  to  be  so. 

It  would  seem  that  when  one  manor  is  held  by 
copy  of  another  manor,  the  lord  of  the  customary 
manor  cannot  keep,  courts  baron,  to  have  for- 
feitures or  hold  pleas  in  a  writ  of  right;  the 
privileges  of  a  court  being  inconsistent  with  an 
estate  at  will  (36). 

When  the  demesnes  are  once  separated  from 
the  manor,  so  that  the  custom  is  destroyed  and 
they  are  no  longer  demiseable  by  copy,  they 
can  never  re-unite ;  as  if  lands  are  forfeited,  or 
escheat,  or  otherwise  come  to  the  hands  of  the 
lord  of  the  manor,  and  he  makes  a  lease  for  years, 
or  for  life,  or  other  estate  by  deed,  or  even  by 
parol  (37);  or  a  feofiment  in  fee  on  condition, 
even  though  the  lord  afterwards  enters  for  the 
condition  broken  (38) :  but  if  the  lord  keeps  the 


(36)  Rex  \,  Stanton,  Of  Sta- 
cerfon,Cro.Jac.259.  Yclv.190. 

(37)  DauncUffe  &  JIf i«or»,  ci- 
ted 1  Ron.  Abr.  496.  (B.)  S.  C. 
e  Vin.  Cop.  (R.)  pi.  1,  2,  3. 
french*t  case,  4  Co.  31.  a.  Cro. 
Car.  521.  And  when  another 
person  has  acquired  a  term  cer- 
tain in  copyholds^  they  surely 

VOL.  I. 


cease  to  be  demiseable;  but 
see  Hutehings  v.  Strode,  Nels. 
Ch.  R.  ^6,  where  equity  aided  a 
subsequent  grant  by  copy^mider 
the  peculiar  pircumstances  of 
the  case. 

(38)  Co.  Cop.  9. 68,  TV.  141. 
Erench'a  case,  sup. 
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land  in  his  own  hands,  or  lets  it  at  will,  he  or  hia 
assigns  may  regrant  at  pleasure  (39),  even  after  a 
period  of  twenty  years  (40).  Any  lawful  inter- 
ruption, as  the  lands  being  extended,  or  recovered 
in  a  writ  of  dower,  is  equally  a  destruction  of  the 
demiseable  quality,  though  a  wrongful  interrup- 
tion, as  a  disseisin,  is  not  so  (41). 

By  a  separation  of  the  demesnes,  I  conceive,  is 
meant,  a  separation  produced  by  the  act  of  the 
person  having  the  fee  simple  of  the  manor,  thou^ 
in  Lee  and  Boothby  (42)  it  is  said,  that  a  lord  pro 
tempore  leasing  a  copyhold,  is  a  severance ;  but 
the  dictum  in  that  case  is  in  complete  opposition 
to  several  authorities,  which  have  established,  that 
a  lease  by  the  lord,  being  tenant  in  tail,  or  for  life 
or  years  only,  will  not  destroy  the  custom  as  to  the 


(39)  Co.  Lit.  58.  b.  Co.  Cop. 
6.62.  Tr.141.  DimncUffek,Mi' 
norv,  ante^  p.  17*  Blemmerkasiet 
y.  Humberttonej  Hut.  65.  S.  C. 
Sir  W.  Jones^  41.  French's 
oiae,  4  Co.  31.  1  RoU.  Abr. 
498.  Cop.  (B.)  Tavemer  & 
CronmeU,  3  Leo.  108.  2  Sid. 
19.  Cham  v.  Dover,  I  Leo.  16. 
Kempe  &  Carter,  1  Leo.  55-6. 
And  see  WiBes^  323.  Doe  d. 
Gibbom  v.  Pott  and  others^ 
2  DougL  7W.  It  should  seem 
that  the  King^^  an  exception 
to  the  roley  that  the  copyhold 
interest  is  destroyed  by  a  dCf 
mise^  and  that  the  Kingj  or  his 


patentee,  may  afterwards  re- 
grant  by  copy.  Cremer  v.  Bur^ 
net.  Sty.  Si66.  2  Roll.  Abr.  197. 
(G.)  pi.  3,  4.  RUham  v.  AU- 
Aam,  Mar.  206.  Lee  y,  Boothby, 
1  Keb.  720.  S.  C.  W.  Jones, 
449.  S.C.  (called  Cholmly  v. 
Cooper  &  Ward),  3  Keb.  91. 
S.C.  but  not  S.P.  Cro.Car. 
521.    Gflb.Ten.304. 

(40)  PembU  v.  Stem,  2  Keb. 
213.  S.  C.  Sir  T.  Raym.  165. 
Sid.  316. 

(41)  Erench*i  case,  sup.  Co. 
Litt.  58.  b.  324.  b. 

(42)  Cro.  Car.  521. 
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leversioiier  or  remainder  man  (43) ;  and  is  totally 
irreconcileable  with  the  case  of  Winter  and  Lave- 
i%(44))  in  which  the  tenant  for  life  was  em- 
powered to  lease  the  settled  estates  except  the 
demesnes ;  and  the  court  held,  that  the  excep- 
tion extended  to  the  copyholds  as  part  of  the  de- 
mesnes,  (notwithstanding  there  appeared  to  be 
no  other  land  to  which  the  power  could  apply), 
as  the  rents  and  services  might  be  demised,  though 
a  rent  could  not  be  reserved  on  such  a  lease ; 
and  observed,  that  the  power  in  question  would 
have  enabled  the  tenant  for  life  to  destroy  all  the 
copyholds,  if  it  had  extended  to  them,  for  although 
a  lease  of  copyhold  tenements  by  a  lessee  of  a 
manor,  does  not  operate  as  an  extinguishment, 
yet,  a  lessee  demising  copyholds  hy  virtue  of  a 
power  derived  out  of  the  fee,  is  an  absolute  de- 
struction of  them. 

A  distinction  is  mentioned  to  have  been  made 
by  Holt  C.  J.  in  one  particular  case  (45),  between 
a  tenancy  escheating  and  a  purchase  by  the  lord, 
namely,  that  in  the  former  case,  the  land  became 
part  of  the  manor,  but  that  in  the  latter  it  was 
only  holden  of  the  manor,  and  not  part  of  it: 

(43)  BMile^  &  Coneih^,  2  867.S.C.fiSa]k.537.S.C.5Mod. 
IUilAbr.271.Pmcrip.  (T.)S.C.     844,378.  S.  C.  12  Mod.  147- 


called  CimeMe  ▼.  Riaky,  Cro.  (45)  Anon.  12' Mod.  138.  See 

£ILK.459.b.  Gilb.Ten.300.  Vide  also  Holmes  v.  Hanhy,  1  Sid.  284. 

a]8oCo.Litt.58.b.  (n.7.)  po6t,  [''  12  Mod.  is  not  a  book  of 

tit. '  Lord  of  the  Manor.*  any  authority.**   Per  Buller,  J. 

(44)  1  Freeman,  607.  S.  C.  1  Doug.  83.] 

Carth.4^.   S.C.  iLordRaym.  C  2 
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this  seeiHB  quite  an  anomaly,  as  it  is  clear  that  in 
both  cases  the  land  might  be  re-granted  by  copy, 
though  in  each  there  was  a  union  of  the  freehold 
and  copyhold  interest ;  and  I  cannot  help  think- 
ing that  there  is  some  misprint  in  the  report. 

The  above  case  of  Winter  and  Loveday  sug^ 
gests  the  expediency  of  excepting  copyholds,  and 
the  rents  and  services  thereof,  out  of  the  usual 
power  of  leasing,  in  all  family  settlements  of  ma- 
nors, to  which  lands  of  that  tenure  are  attached, 
a  precaution  which  is  very  seldom  attended  to. 


The  Demesnes  of  a  manor  may,  however,  under 
an  immemorial  usage,  be  granted  out  to  another, 
and  still  remain  parcel  of  the  manor,  which  shews, 
that  exclusive  of  the  transcendent  powers  vested 
in  the  legislature  (46),  there  is  an  exception  to  the 

(46)  See  35  Hen.  8.  c.  13.  copies  should  be  good  against 

enacting^  that  the  King's  ma-  the  King,  his  heirs^  successors, 

nors  of  Granges,  &c.  in  the  and  assigns.  See  also  37  H.8.C.2: 

county  of  Norfolk,   formerly  enacting,  that  so  much  of  Houn- 

part  of  the  possessions  of  the  slow  Heath  as  was  the  King's 

Abbey  or  Priory  of  Walsing-  inheritance,  and  was  meet  for 

ham,    should   and    might   be  tillage,  pasture,  meadow^    or 

granted  by  copy  of  court  roU,  other  several  ground,  shotdd  be 

in  fee  simple,  or  for  term  of  of  the  nature  and  condition  of 

life  or  lives,  by  the  stewards  of  copyhold  land  :    or  the  same 

the  said  manors,  their  under-  might  be  letten  by  the  steward 

stewards  or  deputies,  for  such  of  the  manor,  at  will,  or  for 

rents,  services,    fines,  heriots,  SI  years,  which  lessee  should 

and  customs,  as  in  the  said  co-  or  might  improve  it.*^ 
pies  should  be  specified,  which 
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rale,  that  copyholds  cannot  be  created  at  the 
present  day. 

In  Hughes  r.  Games  (47)»  it  was  admitted,  that 
a  lord  by  custom  may,  with  the  consent  of  the 
homage,  make  new  grants  of  part  of  the  manor, 
to  hold  by  copy,  and  a  case  is  mentioned  by  the 
reporter  to  have  been  cited  -to  that  effect;  but 
whether  a  custom  to  do  it  without  the  homage 
would  be  good,  the  Chancellor  said,  was  a  ques- 
tion which  must  go  to  law.  And  in  Lard  North'- 
wick  T.  Stanwajf{^)j  which  Was  an  action  of 
assumpsit  to  recover  the  fine  on  admission  to 
land  in  the  manor  of  Harrow,  it  appeared  that 
the  premises  were  formerly  part  of  the  waste, 
and  had  been  granted  by  the  lord,  to  hold  by 
copy;  and,  that  there  was  an  inunemorial  cus- 
tom for  the  lord  to  grant  parcels  of  the  waste, 
whenever  he  should  think  proper,  to  hold  by 
copy  of  court  roll.  The  plaintiff  had  a  verdict 
for  60/.,  and  afterwards,  on  a  rule  obtained  for  a 
new  trial,  one  of  the  grounds  of  application  being 
that  the  premises  were  not  of  copyhold  tenure, 
the  court,  relying  on  the  immemorial  custom,  and 
adverting  to  a  similar  custom  in  many  manors  in 
the  north  of  England,  held,  that  the  premises 

(47)  Select  Ca.  Chan.  Temp,  be  granted^  to  hold  by  copy  of 

King,   68.     Vide    also  Lady  court  roU. — ^And  see  Folkard 

Wtntworth  v.  Gay,  Ca.  Temp.  v.  Hemmett,  cited  5  T.  R.  417.  n. 

Ilnch.  263-5  but  it  does  not  ap-  and  post,  at  the  end  of  tit. 

pear,  whether  the  ground  to  be  '  Pleading,  &c.' 
set  out  by  the  homage,  was  to        (48)  S  Bos.&PuLS46. 
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were  well  described  as  copyhold,  although  the 
date  of  the  grant  was  modem :  but  the  applica- 
tion succeeded  upon  another,  and  perfectly  dis- 
tinct, j3TOund(49). 

Again  in  Boidcott  v.  WinnUU  (50)  various  in- 
stances were  proved,  from  1632,  of  grants  by  the 
lord  of  the  manor  of  Westham,  of  parcels  of  the 
waste,  some  within  and  others  without  the  ancient 
forest  of  Waltham,  belonging  to  the  crown,  and 
subject  to  the  jurisdiction  of  the  forest  courts. 
At  the  trial,  McDonald,  C.  B.  was  of  opinion,  that 
the  custom  was  established,  and  the  plaintiff  had 
a  verdict ;  and,  on  an  application  to  the  Court  o( 
King's  Bench  for  a  rule  for  a  new  trial.  Lord 
EUenborough  held,  that  the  waste  might  be  legally 
granted  out,  though  within  the  forest;  and  the 
other  judges  concurring,  a  rule  was  refused  (61). 

Length  of  possession  will  raise  the  presump- 
tion of  a  custom  for  the  lord  to  grant  out  the 
waste  by  copy,  see  the  King  v.  the  In/uUntants  of 
WarbUngton(52).  In  that  case  the  lord  of  the 
manor  of  Havant  had  granted  a  small  part  of  the 
waste,  to  hold  by  copy  of  court  roll,  with  these 
words  in  the  admission, — **  fine  one  shilling,  he- 
riot  one  shilling,  quit  rent  one  shilling,"  and  the 
grantee  built  a  house  upon  the  ground,  but  there 

(49)  See  S.  C.   post^    tit.     Bp.  London  &  Rowe,  3  Keb. 
'  Fine  on  admittance/  1^.    Roe  d.  Newman  v.  New- 

(50)  SCampb.  361.  man,   S  Wils.  125.    And  see 

(51)  See  also  ITeff^  &  (;^r-  S  Man.  &  Selw.  506-9. 
ier's  case,!  1  Leo.  55-6.    Brad-         (52)  1  T,R.  241. 
ihaw  &  Lawson,  4  T.R.  446. 
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was  no  proof  of  any  consideration  having  been 
paid.    An  order  of  removal  of  the  son  of  the 
grantee,  and  his  family,  from  Havant  to  Warb- 
lington,  (from  whence  the  father  came  into  the 
parish  of  Havant  with  a  certificate,)  was  confirmed 
by  the  court  of  sessions,  and  on  an  appeal  to  the 
Court  of  King's  Bench,  the  above  grant  was  not 
considered  to  be  voluntary ;  and  being  a  purchase 
under  30/.  the  court  held  that  it  did  not  give  a 
settlement,  since  the  stat.  of  9  Geo.  1.  c.  7.(53). 
The  steward  of  the  manor  proved  several  grants 
of  parts  of  the  waste  for  a  pecuniary  conside- 
ration, and  there  having  been  near  40  years  pos- 
session under  the  grant,  the  court  deemed  it  a 
strong  presumption  in  favour  of  the  custom  of 
granting  the  waste  by  copy. 

It  has  been  doubted  whether  the  demesnes  of 
a  manor  could  not  be  granted  even  without  an  im- 
memorial custom,  but  I  apprehend  that  the  above 
cases  of  grants  of  waste  land,  and  those  I  am  about 
to  refer  the  reader  to  (54),  have  established,  be- 
yond all  possibility  of  controversy,  that  since  the 
statute  of  quia  emptoresj  no  new  tenure  can  be 
created,  except  by  special  and  immemorial  cus- 
tom, or  by  legislative  enactment,  and  that  no  per- 
son can  reserve  to  himself  a  right  of  escheat. 

(53)  Vide  also  the  Kitig  v.         (54)  And  see  Co.  Cop.  s.  31. 

1^hihabUanUofWUhy,^lAm.  Tr.   45--6.    Co.  Litt.  58.  b. 

k  Selw.  504.    The  King  Vi  Kitch.  60.    Mo.  631.  pL  867. 

the  InhahvUmU  of  Homchurchy  ante^  p.  3, 4. 
%  Barnew.  fc  Aid.  189. 
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Of  this  class  of  cases  is  Revell  and  others  v. 
Jodrell  (55),  which  was  an  issue  to  try  whether 
allotments  made  to  copyholders,  in  respect  of 
their  copyholds  on  two  commons,  were  freehold 
or  copyhold;  and,  it  appearing  that  certain  woods 
taken  by  the  copyholders  under  an  agreement, 
in  lieu  of  their  right  of  common,  had  been  excepted 
out  of  a  grant  of  the  manors  under  which  the  de- 
fendant claimed,  the  court  held  that  they  were 
thereby  severed  from  the  manor,  and  that  the 
allotments  made  to  the  copyholders  were  freehold 
and  not  copyhold,  agreeable  to  the  rule,  that  a 
copyhold  without  custom  cannot  begin  at  this 
day.     Townley  &  Gibson  (56);  where,  under  an 
inclosure  act,  an  allotment  of  common  and  waste 
was  to  be  made  to  the  lady  of  the  manor,  in  lieu 
of  her  right  and  interest  in  the  soil  of  the  residue 
of  such  common  and  waste,  and  then  the  re-, 
mainder  was  to  be  allotted  among  the  general 
proprietors,  and  such  allotments  were  to  vest  in 
fee  simple,  discharged  from  all  customary  tenures, 
rents,  &c.  but  the  act  was  not  to  prejudice  the. 
right  of  the  lady  in  or  to  the  seigniories  incident 
to  the  manor ;  on  the  contrary,  she  was  thereafter 
to  hold  and  enjoy  all  rents^  services j  royalties^  and 
manorial  jurisdictions  whatsoever,  and  there  was 
a  subsisting  lease  granted  by  a  former  lord  of  the 
manor  of  the  mines  under  the  waste ;  and  there, 
the  court  held,  that  the  mines  under  the  waste, 

(55)  2  T.  R.  415.  (56)  2  T.  R.  701 . 
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being  part  of  the  demesnes,  and  for  which  the 
lady  received  a  satisfaction  under  the  act,  were 
not  reserved  by  the  clause  reserving  rents,  royal- 
ties, &c.  and  that  the  tenants  held  their  allot- 
ments as  freehold  estates  of  inheritance,  and 
would  not  take  them  as  copyhold  unless  the  act 
so  directed.  It  was  also  adjudged,  that  the  lease 
remained  valid,  but  ,that  the  right  to  the  rents  of 
the  mines  passed  to  the  person  in  whose  favour 
the  allotment  was  made.  The  reader  will  observe, 
that  mines,  therefore,  are  not  considered  as  a  dis- 
tinct right  from  the  right  to  the  soil  of  the  free- 
hold, but  are  part  of  the  demesnes  of  a  manor, 
and,  consequently,  that  it  is  not  sufficient  (though 
frequently  relied  upon),  when  intended  to  except 
them  out  of  the  grant  of  waste,  or  the  enfranchise- 
ment of  copyhold  land,  to  reserve  to  the  lord  the 
seigniories,  royalties,  and  jurisdictions,  incident 
to  the  manor,  but  that  they  should,  in  such  a 
case,  be  reserved  to  him  in  express  terms. 

Another  case  of  this  class  is  Doe  d.  Lowes  v. 
Davidson  (57),  which  has  established,  that  no  pri- 
vate agreement  can  change  freehold  into  copy- 
hold or  customary  tenure,  and  that  allotments  of 
land  of  freehold  tenure  under  an  inclosure  act, 
will  not  become  of  copyhold  or  customary  tenure, 
without  express  words  making  them  so;  even 
although  the  allotments  are  in  lieu  of  copyhold  or 

(57)  2  Mau-  &  Selw.  175.     bitanU  of  Homchurch.  ^  Bam. 
See  also  the  Kingv,  The  Inha-     &  Aid.  189. 
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customary  tenements,  or  rights  appendant  thereto ; 
which  is,  therefore,  an  exception  to  the  rule,  that 
accessarium  sequitur  principale. 

As  Doe  &  Davidson  is  a  case  of  considerable 
interest,  and  miy  be  the  subject  of  frequent  refer- 
ence, I  propose  to  give  a  full  extract  from  the 
report  of  it.  It  was  an  ejectment  to  recover  cus- 
tomary lands  in  the  manor  of  Ridley  in  Northum- 
berland, where  the  custom  is,  that  the  tenements 
within  the  manor,  pass  either  by  surrender  and 
admittance  at  the  lord's  court,  or  by  any  species 
of  common*law  assurance,  accompanied  by  the 
license  of  the  lord ;  but  they  are  not  deviseable 
by  will.  In  1749,  by  articles  between  the  lord  of 
the  manor  and  several  persons  intitled  to  right 
of  common  over  two  commons  within  the  manor, 
it  was  agreed,  that  such  commons  should  be 
divided  and  set  out  by  the  persons  named,  who 
should  apportion  to  the  lord,  as  a  recompense  for 
his  right  in  the  soil,  a  certain  part  of  one  of  those 
commons,  and  that  the  rest  should  be  divided 
among  the  lord  and  the  several  persons  having 
right  of  common,  according  to  the  yearly  value 
of  their  tenements ;  and  that,  after  the  division, 
all  rights  of  common  should  cease,  saving  to  the 
lord  cUl  fnineSj  &c.  and  all  the  royalties  which  he 
and  the  former  lords  had  enjoyed.  An  award 
was  made  by  the  commissioners,  whereby  they 
allotted  part  of  the  commons  to  W;  L.  in  respect 
of  his  right  of  common  for  his  customary  estates, 
and  by  a  subsequent  private  act  of  parliament^ 
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the  above  articles  and  award  were  confirmed ;  in 
ipeliich  act  it  was  provided,  that  nothing  therein 
contained  should  extend  to  revoke  or  alter  any 
settlement,  &c.  of  lands  so  agreed  to  be  enclosed, 
but  that  the  several  allotments  should  be  and 
enure,  and  be  enjoyed  to  the  same  uses,  &c.  as 
the  tenements,  in  respect  whereof  the  allotments 
were  made ;  and  that  the  act  should  not  prejudice, 
lessen,  or  defeat  the  right  of  the  lord  in  and  to  the 
seigniories  and  roycdties  incident  to  the  manor ,  but 
that  he  should  hold  and  enjoy  aU  rents ,  services^ 
courts^  royalties^  ^c.  (other  than  and  except  com- 
mon  right,)  in  and  upon  the  said  commons,  as  fully 
as  if  the  act  had  not  been  made.  The  premises, 
for  which  the  ejectment  was  brought,  were  allot- 
ments, under  the  articles  and  award,  confirmed 
by  the  act,  and  some  of  which  were  awarded  to 
W.Li,  and  others  purchased  by  him  after  the 
award,  and  all  which,  since  the  allotment,  had 
been  considered  as  freehold.  W.  L.  devised  to 
his  eldest  son  and  heir,  J.  L.  and  his  heirs,  all 
his  real  estates,  without  mentioning  customary 
estates.  J.  L.  was  admitted,  as  heir  at  law,  to  the 
customary  tenements  of  which  his  father  died 
seised,  and  by  his  will  devised  all  his  real  estate, 
as  well  copyhold  and  customary  as  freehold,  (ex- 
cept certain  messuages  set  apart  for  payment  of  his 
debts,)  to  his  son  W.  C.  L.  in  tail,  with  remainder 
to  the  defendant  in  fee.  W.  C.  L.  was  the  only 
child  of  J.  Li.^  and  he  died  an  infant  and  without 
issue.  The  lessor  of  the  plaintiff  w^as  the  brother  of 
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J.  L,  and  uncle  and  heir  of  W.  C.  L.  At  the  assizes 
a  verdict  was  found  for  the  plaintifi^  subject  to 
the  opinion  of  the  Court  of  King's  Bench,  whether 
the  custom,  not  allowing  of  a  disposition  by  ^11, 
extended  to  the  new  allotments ;  or  whether  they 
passed  by  the  will  of  J.  L. 

The  Court,  stopping  the  counsel  for  the  de- 
fendant, and  adverting  to  the  above  cases  of 
Retell  and  JodreU,  and  Tawnley  and  Gibson^ 
which  had  decided  that  customary  tenure  could 
not  now  be  created,  except  by  act  of  parliament,  or 
by  eustom  to  warrant  the  grant  of  waste,  held, 
that  the  allotments  in  question,  continued  to  be 
of  the  same  tenure  after  the  award  and  act  of  par* 
liament  (58),  as  they  were  before,  and  must  go  to 
those  who  were  intitled  to  claim  them,  as  passing 
under  the  will  as  freehold,  and  that  the  agree- 
ment and  award  could  not  alter  the  tenure ;  nei- 
ther did  the  act  of  parliament  alter  it,  in  the 
construction  put  upon  it  by  the  court,  the  reser- 
vation to  the  lord,  being  only  of  the  same  rights 
over  the  freehold  land,  then  become  the  freehold 
of  the  tenants,  which  he  before  had  enjoyed, 
as  lord  over  the  same  land,  when  it  was  his  own 
freehold. 

(58)  Vide  the  case  of  Farrer  to  an  allotment^  la  not  acquired 

V.  Billing,  S  Bamew.  &  Aid.  by  the  person  to  whom  it  is 

171^  which  has  decided^   that  made^  until  the  execution  and 

when^  under  a  local  indosure  proclaination  of  the  commis- 

act^  there  is  no  special  provision  sioners*  award, 
to  the  contrary,  the  legal  title 
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The  Customs  of  a  manor  must  be  immemo- 
rial (59),  reasonable,  and  certain  (60),  or  they  can- 
not  be  supported;  therefore,  a  custom,  that 
ia  feme  covert  seised  in  fee  might  .dispose  of  her 
estate,  without  her  husband's  joining,  was  held 
to  be  bad,  being  contrary  to  good  policy  (61). 
So  a  custom  that  after  the  death  of  a  tenant  for 
life,  the  lord  is  compellable  to  grant  to  a  parti- 
cular person,  as  to  the  son,  and  if  no  son  to  the 
daughter,  and  so  in  perpetuum^  is  void,  though  a 
custom  for  a  copyholder  to  nominate  his  suc- 
cessor is  good,  the  former  being  to  compel  the 
lord,  who  has  the  interest,  to  make  a  grant  of  it, 
and  the  latter  compelling  an  admittance,  where 
the  interest  is  in  the  copyholder  (62).     Again,  a 

(59)  Ck>.  Cop.  s.  33.  Jax^k-^  And  if  any  part  of  the  cus- 
man  ▼.  Haddesdan,  Cro.  Eliz. 
351 .  So  a  privilege  attached  to 
ancient  messuages,  cannot  be 
claimed  in  respect  of  a  tenement 
baih  within  20  years;  and 
where  the  custom  only  was  tra- 
▼eraed  in  the  replication,  it  was 
fadd  to  be  sufficient,  the  anti- 
quity being  involved  in  the  is- 
sue, under  the  plea  of  the  de- 
fendant, stating,  that  from  time 
immemorial  all  the  customary 
tenants  had  exercised  the  al- 
leged right.  Dumtan  v.  Tre» 
Met,  5T.R.2. 

(60)  2  H.  4. 10.  Co.  Cop. 
6.  S3.  Tr.  61,  68-3.  Kit.  9M. 


tom  be  bad,  it  avoids  the 
whole.  Wilkes  v.  Broadbent, 
2  Stra.  1225.  It  is  sufficient 
to  shew  that  a  custom  (which 
must  always  be  alleged  in 
the  land),  was  reasonable  in 
its  commencement,  but  a  pre- 
scription (which  is  alleged  in 
the  person),  must  be  shewn 
to  have  a  lawful  beginning. 
6  Co.  60.  b.  in  Gateward's 
case. 

(61)  Stwens  d.  Wise  v.  Ty- 
rell,  2  Wib.  1.  And  a  custom 
against  the  king*s  prerogative  is 
not  aUowable,Davis*s  Rep.33.  b. 

(62)  Lord  Grey*8  case.  Mo. 
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custom  that  those  who  claim,  ought  to  come  into 
court  at  the  first,  second,  or  third  proclamation, 
to  take  up  their  estates,  or  that  they  should  be 
forfeited,  was  held,  even  before  the  statute  of 
9  Geo.  1.  c.  29.,  not  to  extend  to  an  heir  beyond 
sea,  or  being  an  infant  (63). 

In  Fenn  d.  Richards  v.  Mariott  (64),  a  custom 
that  the  grantee  of  customary  estates,  passing 
either  by  deed  or  surrender,  must  be  admitted 
during  the  life  of  the  grantor,  was  held  to  be 
good  in  law ;  the  Court  observing,  that  it  was  fit 
that  such  grantees  should  be  admitted  in  some 
reasonable  time,  and  that  the  custom  had  limited 
that  time. 

In  a  recent  case  (65),  evidence  was  given  of  a 
custom  in  the  manor  of  Honiton,  Wilts,  by  which, 
after  the  death  of  the  tenant  in  possession,  of 
copyholds  held  for  lives  in  succession,  with  a 


788.  pi.  1088.  BalVs  case,  4 
Leo.  238.  a.  RowUs  v.  Mason, 
1  Brownl.  132.  2  Broivnl.  85^ 
192.  1  Roll.  Abr.  562.  (H.), 
pi.  1 .  Devenish  v.  Barnes,  2  Eq. 
Ca.  Abr.  43-4.  Pre.  Ch.  3. 
Wame  v.  Sawyer,  1  Roll.  Rep. 
48^  cites  Crahh  &  Bems.  See 
also  Noy,  2.  Ford  v.  Hoskins, 
Cro.  Jac.  368.  S.  C.  Mo. 
842.  S.  C.  1  RoU.  Rep.  125. 
S.  C.  2  Bulst.  336.  1  Eq. 
Abr.  118.  c.  2.  J  and  see  Mar- 
diner  &  EUiott,  2  T.  R.  746. 
But  a  copyholder  could  not  no- 
minate part  to  one  and  part  to 


another^  2  Brownl.  199  3  yet  it 
should  seem,  that  he  might  so 
dispose  of  the  beneficial  interest, 

2  Eq.  Ca.  Abr.  43. 

(63)  King\,DaUsUm,^Mod. 
221.  S.  C.  1  Salk.  386.  S.  C. 
1  Show.  31,  83  3  and  see  the 
references  in  the  maigins.  Vide 
also  5ir  Richard  Lechford*scaat, 
8  Co.  99.  WhitUm  v.  WiUums, 
Cro.  Jac.  101.  Godb.  268.  pi. 
371.  Smith  V.  PaynUm,  Cart. 
86.  17  Ves.  90. 

(64)  WiUes,4S0. 

(65)  Edwards     v.     Bdtl, 

3  Madd.  Rep.  V.  C.  Court,  238. 
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grant  in  reveFsion,  the  life  in  reversion  is  entitled  to 
hold  the  estate  beneficially, unless  it  should  appear 
by  the  court  rolls,  that  a  trust  was  intended  for  the 
lives  in  succession ;  and  the  present  Vice  Chan- 
cellor, held,  that  the  custom  was  reasonable,  as  it 
prevented  disputes  with  regard  to  secret  trusts. 

It  has  also  been  decided  very  lately  in  the  Court 
of  King's  Bench,  that  a  custom  for  the  steward, 
or  his  deputy,  to  have  the  sole  right  of  preparing 
all  the  surrenders  of  copyhold  estates  within  the 
manor,  is  a  reasonable  custom,  being  a  quali- 
fication of  the  power  of  alienation,  and  an  advan- 
tage to  the  tenant,  the  steward  being  bound  to 
prepare  the  surrender  for  a  fixed  fee,  and  better 
acquainted  with  the  estate,  than  any  stranger 
could  be  (66). 

A  custom  for  the  lord  and  his  tenants  of  col- 
lieries, to  sink  pits  within  the  freehold  lands  for 
working  the  same,  and  to  lay  the  coals,  &c.  on 
the  lands  near  to  such  pits,  being  customary 
tenements  parcel  of  the  manor,  and  to  lay  wood 
there  for  the  use  of  the  pits,  was  deemed  unrea- 
sonable and  void  (67). 

(66)  Bexy,Rigge,^BBmew.  or  spent   ground  within  the 

&  Aid.  550.  manor.      Cort     v.     Birkbeck, 

(fST)   Broadbent    v.    fVilks,  1  Doug.  218 ;  and  see  ERggeM 

WiDes,   360.  S.  C.    in   error.  &  Gardener,  M.   11  Ja.  B.R. 

1  Wfls.  63.    S.  C.  S  Strange,  1  Roll.  Abr.  559.  pi.  4.    A  cos- 

1224.    A  custom  that  aO  the  tom  enabling  the  lord  totally  to 

inhabitants  of  a  manor,  should  annihilate  the  right  of  common, 

grind  aU  their  com  whatever  at  couldnot  besupported.  Badger 

particular  mills,  would  be  void;  v.  Ford,  3  Bam.  &  Aid.  155. 
tecui  if  confined  to  com  used 
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And,  in  Wilson  v.  Willis  (68),  a  custom  in  the 
manor  of  Hampstead  in  Middlesex,  for  the  cus- 
tomary tenants,  having  a  garden  parcel  thereof, 
to  dig  and  carry  away  turf  fit  and  proper  to  be 
used,  as  often  as  occasion  required,  for  making 
and  repairing  grass  plots  in  such  gardens,  was 
held  incapable  of  being  supported,  from  its  not 
defining  what  sort  of  improvement  was  meant, 
and  which  therefore  extended  to  all  sorts  of  fan- 
ciful alterations. 

A  single  act  if  unresisted  may  be  evidence  of  a 

■ 

custom,  but  will  not  make  a  custom  (69). 

One  custom  may  be  subservient  to  another,  as 
in  Satesan  v.  Green  (70),  where  it  was  held,  that 
the  lord  having  a  right  to  dig  clay  pits,  might  do 
so,  or  authorize  others  to  do  it,  to  the  prejudice 
of  the  right  of  herbage  in  the  commoners. 

A  custom  that  lands  shall  descend  to  the  heirs 
male  in  the  collateral  line,  excluding  females  in 
the  lineal,  will  be  supported  (71). 

And  a  custom  may  be  reasonable  in  its  com- 
mencement, if  it  is  for  the  common  benefit,  though 


(68)  7  East.  121.  See  also 
Bell  V.  fVardell,  WiUes,  202, 
and  the  several  authorities  men- 
tioned in  the  notes  to  that  case, 
and  in  Broadbent  v.  WUks, 
Willes  362-3.  See  further  as  to 
customs,  1  Roll.  Abr.  558.  et  seq. 

(69)  Doe  V.  Masm,  3  Wils. 
63.  Roe  V.  Jeffery,  2  Mau.  & 
Sel.  92. 


(70)  5T.R.  411. 

(71)  Sympson  v.  Quinley  or 
Quinsey,  1  Vent.  88.  S.  C. 
2  K^b.  672.  And  a  custom 
that  an  executor  or  adminis- 
trator shall  have  a  year  in  the 
land  *of  a  copyholder,  against 
the  wife  intitled  to  freebench,  is 
good.  Rerinington  v.  Cole,  Noy, 
29. 
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it  tends  to  an  individual  prejudice,  therefore  a 
custom  will  not  be  deemed  void,  merely  because 
it  is  prejudicial  to,  or  diminishes,  the  lord's  ca* 
8ualty  or  profit  as  to  escheat  (72). 

When  a  doubt  exists  as  to  the  validity  of  a 
custom,  it  is  to  be  tried  by  a  jury  of  the  county, 
and  not  by  the  judges,  unless  the  same  has  been 
before  tried,  determined^  and  recorded  in  the 
same  court  (73). 

The  law  takes  notice  of  general  customs,  such 
as  Gavelkind  and  Borough  English,  but  others 
must  be  specially  pleaded  (74),  and  the  proof 
rests  with  him  who  alleges  it  (75).  But  one 
custom  may  be  pleaded  against  another,  where 
both  may  stand  together  (76).  And  it  may  here 
be  proper  to  observe,  that  equity  does  not  re- 
quire a  custom  to  be  set  forth  with  so  much 
exactness  as  is  requisite  at  law  (77). 


(72)  GiU).Ten.[4thEd.]  p^23, 
el  aeq.  Fiflher^  40-1 .  Kit.  204-5. 
2Ves.308,iiiFawc€^&  Lowther. 
A  custom  giving  a  right  of  pre- 
emption to  particular  persons, 
as,  fi>r~instance,  the  nearest  re- 
lation^ or  next  neighbour,  &c.  has 
been  deemed  reasonable.  Jenk. 
^4.  pi.  95.  2  Brownl.  196.  in 
Rowles  &  Mason. 

(73)  1  Bl.  Com.  76.  And 
see  Mortimer  v.  Petifer,  Cro. 
Jac.  d02«  'y  Jeujell  y.  Horwood, 
1  Roll.  Rep.  263. ;  Edwin  v. 
Thomas,  2  Vem,  75. 

VOL.  I. 


(74)  Rob.  Gav.  b.  1.  c.  3.  p. 
38.  2  Danv.  194.  p.  2.  Cle- 
ments V.  Scudamore,  1  SaJk.  243. 
(cites  Fane  &  Barr,  HU.  1659.) 
S.C.  1  P.W.  63.  S.C.  6  Mod. 
120.  S.  C.  2  Loid  Raym*  1024. 
1  Bl.  Com.  76. 

(75)  Ewer  v.Astwicke,  1  And. 
192.  Rob.  Gav.  c.  4.  p.  38. 
Roberts  v.  Young,  Hob.  286. 
S.  C.  1  Brownl.  172-3. 

(76)  Kinchin  v.  Knight,  I  Sir 
W.  Bl.  49. 

(77)  Dean  and  Chapter  of 
Ely  V.  Warren,  2  Atk.  190.    It 
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All  customs  in  deprivation  or  bar  of  a  copy- 
holder's estate  are  to  be  constraed  strictly  (78) ; 
so  if  the  custom  is,  that  the  first  taker  may  sur- 
render  to  the  lotd,  and  destroy  the  estates  ill 
remainder,  ajine  \riil  not  bar  the  remainders  (79); 
and  if  there  is  a  particular  custom  as  to  descent, 
where  the  tenants  die  seised^  there,  according  td 
die  case  of  Fane  v,  J9arr(80),  the  dying  seised 
is  essential  to  bring  the  case  within  the  custom : 
And  in  cases  of  descent,  if  the  custoni  is  sil^it, 
tibie  common  l&w  must  regulate  the  course  of 
it  (81);  if  the  custom,  therefore,  is,  that  the  land 
shall  descend  to  the  eldest  sister,*  where  there  is 


was  decided  in  this  case^  that  a 
copyholder  in  fenny  countries^ 
after  the  land  is  drained^  may 
be  intitled  to  common  of  tor- 
bary,  and  dig  turf  by  way  of 
cam|>ensation. 

As  to  the  necessity  of  setting 
forth  a  cuistom  with  eiactness^ 
in  pleadings  at  law^  see  Griffin 
V.  Bldndford,  CoVep.  63,    Po^t, 

tit. ''  Pleading;*  8dc. 

(78)  Baspool  v.  Lohg,  Cfo. 
Tiliz.  879.  S.  C.  Yelv.  1.  but 
Popham  J.  said^  that  wheil  a 
custom  goes  to  the  making  and 
maintenance  of  a  copyhold  es- 
tate>  it  shall  be  taken  &vour- 
a;bly.  And  see  Carter^  8§.  in 
SmUh  V.  PaynUm.  Bomeford  & 
Paekington,  1  Jjeo,  1. 


(79)  Zinzan  v.  Talnuidge, 
PoDexf.  664.  S.  C.  Sir  T.  Ray. 
402.  S.  C.  T.  Jones,  143.  S.  C. 
2  Sho.  130.  And  see  Smartle 
V.  Penhallow,  6  Mod.  63.  S.C 
1  SiJk.  iS8.  S.  C.  i  Lord 
Raym.  9d4.  S.  C.  3  Salk.  181. 
Archer  V.  Bokenham,  11  Mod. 
160.  Rob.  Gav.  1.  c.  6.  p.  99. 

(80)  Ante,  (h.  74.) 

(81)  RatcUffe  h  du^UnTt 
cdfie,  4.  Le6. 242.  S.  C.  (called 
Rhptey  &  Cfuq)lemJ  Godb.  166. 
pi.  232.  Dem  d.  Goodwin  v. 
Spray,  1  T.  R.  466.  Co.  Cop. 
s.  S3.  Tr.  63-4.  lb.  s.  50.  Tr. 
116.  1  Roll.  Abr.  624.  pi.  2. 
Brown  v.  Dyer,  11  Mod.  98. 
S.  C.  Holt,  165. 
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neither  a  son  nor  daughter,  it  does  not  extend  to 
the  eldest  niece,  nor  the  eldest  annt;  and  if  the  cus- 
tom is  for  the  youngest  son  to  inherit,  and  a  man 
has  issue  two  sons,  and  dies,  and  the  land  de- 
scends to  the  youngest  son,  who  dies  without  issue, 
the  eldest  son  of  the  eldest  brother  shall  have  the 
land :  but  the  doctrine  in  Ratdiffe  and  Chaplin^ 
that  to  prove  a  custom  it  must  be  shewn  by  pre7 
cedents  to  have  been  put  in  mse^  and  that  reputa- 
tion only  is  not  sufficient,  was  overruled  in  Doe 
d.  Foster  and  another,  v.  Sisson(9A),  where  th^re 
was  an  entry  on  the  rolls,  proving  a  custom  in 
favour  of  a  descent  to  the  eldest  sister  in  ex- 
clusion of  the  others,  another  entry  proving  a 
custom  in  favour  of  the  eldest  daughter,  and  a 
tUrd  extending  the  custom  to  a  nephew,  and 
there  was  evidence  of  reputation  in  favour  of 
the  eldest  daughter  and  eldest  sister  respectively, 
and  their  respective  descendants;  and  the  court 
thought  it  was  admissible  evidence  for  the  jury 
to  decide,  wbether  the  custom  extended  to  a 
great  nephew.  And  in  Doe  d.  Mason  v.  Mason{dli\ 
where  the  custom  of  descent  was  clearly  proved 
to  extend  to  the  youngest  son,  and  tf  no  son  to 
the  youngest  brother,  and  there  was  one  instance 
only  in  favour  of  a  youngest  nephew ;  the  plain-^ 
tiflf,  who  claimed  as  youngest  nephew  and  heir 

(S«)  1«  Eart,  (W.    And  see         (83)    3   WDs.  63.     Ante, 
Roe  tl.  Beebee  v.  Parker,  5  T.R.     p.  32. 
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by  the  custom,  had  a  verdict  in  ejectment,  and 
the  court  refused  a  new  trial. 

But  in  Newton  v.  Shqfio(S4)f  the  continua- 
tion of  the  estate  of  the  husband  by  the  posses- 
sion of  the  wife,  as  in  the  case  of  freebench, 
induced  a  liberal  construction  of  a  custom  in 
favour  of  a  second  daughter,  who  became  the 
eldest  by  the  death  of  her  sister  in  her  mother's 
lifetime ;  the  custom  being,  that  if  the  father  died 
leaving  no  son,  but  two  or  more  daughters,  the 
eldest  daughter  should  have  the  land  for  her  life. 

Although  the  common  law  will  prevail  in  col- 
lateral matters,  where  the  custom  is  silent  (85), 
yet  a  custom  will  attach  to  a  lineal  descent, 
therefore  if  it  is  in  favour  of  a  youngest  son, 
or  an  eldest  or  youngest  daughter,  the  issue 
of  such  son  or  daughter  will  be  within  the  cus- 
tom (86). 

And  it  would  seem  that  these  particular  cus- 
toms extend  to  trust  estates  (87),  except  when 
confined  to  the  Afing  seised  (88) ;  though  not  to 


(84)  1  Lev.  172.  S.  C.  1 
Keb.  925.  S.  C.  2  Keb.  Ill, 
158.  S.  C.  1  Sid.  267. 

(85)  Sup.  (n.81). 

(86)  Clements  ▼.  Scudcanore, 
snte,  p.  33.  Godfrey  v.  BuU 
loek^  1  Roll.  Abr.  623.  De- 
scent (A.)  pi.  3.  2  Danv.  549. 
pi.  3. 

(87)  1  Co.  100.  b.  in  Shel- 
ley*$  case.  Janes  &  Reasbie,  Gilb. 


Uses,  19.  Edwin  v.  Thomas, 
1  Vein.  489.  2  Vem.  75.  2  Roll. 
Abr.  780  (D).  Vin.  Abr.  Uses, 
(D.)  post,  tit.  Trust  Estates.  Vide 
also  Belt's  Supp.  to  Ves.  Sen. 
p.  348,  in  FatDcet  v.  Lowiher; 
but  see  2  £q.  Ca.  Abr.  509>  in 
Helley  \.  Helky.    Gary,  15. 

(88)  Clements  v.Seudamore, 
sup.  And  BeeJteeoe  r.MaUter, 
Sir  W.  Jones,  361.  S.  C.  Cro. 
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executory  trusts  (89),  nor  to  lands  purchased  by 
the  lord,  which,  as  I  am  about  to  shew,  go  with 
the  manor. 

The  customary  descent  attaches,  I  conceive, 
to  a  limitation  to  one  and  his  heirs  pur  anter  vie  ; 
and  to  a  rent  granted  de  novo^  or  reserved  out  of 
copyhold  land  (90) ;  it  also  attaches  to  a  resulting 
use,  or  reversion  in  fee  of  copyholds  (91) ;  but  not 
to  a  remainder  in  lands,  where  the  custom  is 
Borough  English  or  Gavelkind,  when  limited  to 
the  right  heirs  as  purchasers  (92). 

In  the  case  of  Clements  v.  Scudamare  (93),  Holt 
C.  J.  in  delivering  the  resolution  of  the  court,  that 
the  daughter  of  the  youngest  son  should  inherit  the 
copyhold  lands  purchased  by  the  father,  jure  re- 
presentationisy  (and  which  lands  were  of  the  nature 
of  Borough  English,)  noticed  the  case  of  Fane 
and  Barr  (94) :  the  custom  there  was,  that  the 
copyhold  land  of  every  tenant  dying  seised^  de- 


Car.  410.  1  Roll.  Abr.  624. 
pi.  1.  NewUm  v.  Shafts  sup. 
IP.W.  65. 

(89)  See  tit.  Exec.  Trusts^ 
post.  Vide  also  2  Watk.  on 
Cop.  62. 

(90)  Baxter  v.  Dowdtwell,  2 
Lev.  138.  Clements  v.  Scuda- 
^nore,  ante,  p.  33 .  Bro.  Rents,  10, 
13.  Rob.  Gav.  1.  c.  5.  p.  79.  et 
seq.  Randal  v.  Writtle,  2  Lev.  87. 
1  Mod.  96,  112.  3  Keb.  165, 
214.  Stokes  &  Verryer,  ib.  292. 


1  Vem.  489.  But  see  n.  I. 
Knoles's  case,  Dy.  5.  b«  Br. 
Descent.  11.  1  Co.  100.  b.  Gary, 
15.  Randal  v.  Roberts,  Noy.  15. 
Co.  Cop.  s.  33.  Tr.  63-4. 

(91)  Fatocet  v.  Lowther,  2 
Ve8.302.  3P.W.  63. 

(92)  Watk.  on  Desc.  c.  6. 
p.  148-9.  See  ftirther  as  to 
customs,  post,  tit.  '^  Evidence.* 

(93)  Sup. 

(94)  Ante^  p.  33. 
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8cended  to  the  youngest  son ;  and  a  surrender 
had  been  made  to  the  use  of  A.  and  his  heirs : 
A.  died  before  admittance,  and  it  was  agreed  that 
his  youngest  son  should  inherit  if  A.  had  been 
admitted,  but  he  not  having  been  admitted,  it  was 
adjudged,  that  the  eldest  son  should  inherit. 

But  it  is  to  be  observed,  (and  the  circumstance 
was  particularly  adverted  to  by  C.  J.  Holt,)  that 
the  custom  required  both  a  seisin  and  a  d^ng 
seised.  When,  therefore,  the  custom  is  general, 
that  all  copyholds  within  the  manor  shall  descend 
to  the  youngest  son,  and  not  the  land  of  every 
tenant  djfing  seised^  (the  latter  implying  that  the 
custom  extends  only  to  those  cases  where  ad- 
mittance has  actually  taken  place,)  there  appears 
to  me  to  be  good  grounds  for  contending,  that 
under  a  surrender  to  A.  and  his  heirs,  the  young- 
est son  of  A.  would  be  entitled  to  admission,  in 
case  of  A.'s  death,  without  having  been  admitted 
tenant  under  the  surrender ;  for  the  law,  on  the 
admission  of  the  heir  of  a  surrenderee,  casts  the 
descent  upon  him,  so  as  to  make  the  ancestor 
seised,  by  relation,  from  the  date  of  the  surren- 
der (95). 

And  it  seems  to  be  quite  clear,  that  when 
copyhold  lands  of  customary  Sorough  English 
or  Gavdkind  tenure,  are  surrendered  to  the  use 

(95)  Post^  tit. ' Adnuttance/  Atkim.  But  see  M.  10  Jac. 
Bkuit  V.  Clarke,  3  Sid.  61.  5  B.  R.  1  IU)U.  Abr.  502.  (M.) 
Burr.  «786.7,  in  Vaughan  &     pl.2.  6Vin.Cq).  (B.b.2.)  pLl. 
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of  a  man  and  his  heirs,  who  dies  before  admit- 
tance, the  customary  descent  shall  take  place  (96). 
But  it  must  not  be  forgotten,  that  the  customs 
of  a  manor,  as  to  estates  held  by  copy  of  court 
roll,  are  destroyed  by  enfranchisement  or  extin- 
guishment. 


It  may  here  be  proper  to  observe,  that  any 
disposition  made  of  a  manor,  whether  by  way 
of  settlement  or  mortgage,  or  by  devise,  will 
carry  with  it  any  lands  held  of  the  manor,  that 
shall  be  subsequently  purchased  by  and  surren- 
dered to  the  lord.  The  following  cases  are 
authorities  on  this  point ;  A.,  the  lord  of  the 
manor  of  S.,  in  1754  mortgaged  that  manor,  with 
other  estates,  for  a  term  of  years,  and  in  1765 
mortgaged  the  same  estates  in  fee  for  securing 
20,000/.,  out  of  which  the  first  mortgage  was 
discharged,  and  the  term  was  thereupon  assigned 
to  a  trustee  for  better  securing  the  20,000/.  A. 
subsequently  purchased  several  copyholds  within 
the  ntanor,  which  were  surrendered  to,  him  in 
fee,  and  he  also  purchased  a  freehold  estate  in  S. 
and  took  a  conveyance  thereof,  and  afterwards 
mortgaged  the  same  in  fee,  for  further  securing 

(96)  Bhmt  V.  Clarke,  sup.  Reeve  y,Malster,Cro.C2x,A\0, 

Jhker  ▼.  Dereham,  or  Barker  S.  C.    W.  Joues^  361.     Rob. 

7.  Dpiham,  I  Mod.  102.   Sty.  Gav.  b.  1.  c.  6.  p.  98.    Glib. 

145.  1  Vent.  261.  1  P.  W.  66.  Ten.  388. 


40  Of  a  Mafior.  [Part  I. 

the  20,000/.  In  1771,  upon  the  then  intended 
mamage  of  his  eldest  son,  he  settled  the  above 
manor  and  estates,  (subject  to  certain  annuities), 
to  the  use  of  himself  for  life,  remainder  to  trus- 
tees to  support,  &c.  remainder  to  the  use  of  his 
said  eldest  son  for  life,  with  several  remainders 
over,  and  the  ultimate  remainder  to  A.  in  fee. 
In  1772,  A.  made  his  will,  and  devised  the  re- 
version in  fee  of  the  said  manor  and  settled 
estates,  to  trustees  upon  certain  trusts ;  and,  after 
reciting  that  he  had  made  several  very  consi- 
derable purchases  of  several  otiier  real  estates  at 
S.,  he  thereby  gave  to  the  same  trustees  and 
their  heirs,  all  other  his  messuages,  lands,  he^' 
reditaments,  and  real  estates  at  S.  (except  such 
parts  as  were  enclosed  within  his  gardens  and 
park),  in  trust  to  sell  and  dispose  thereof.  In 
1776,  the  mortgage  for  20,000/.  was  paid  off, 
and  the  legal  fee  conveyed  to  the  uses  of  the 
settlement  of  1771,  and  the  freehold  estate  pur- 
chased subsequently,  was  also  conveyed  to  the 
uses  of  the  settlement.  A.  afterwards  died  with- 
out revoking  or  altering  his  will,  and  the  sur- 
viving trustee  under  the  will,  conceiving  himself 
intitled  to  the  premises  contained  in  the  above 
surrenders,  and  also  to  the  freehold  estates  pur- 
chased after  the  date  of  the  settlement,  con- 
tracted for  the  sale  thereof;  but  the  son, 
who  was  the  heir  at  law  of  A.,  also  conceiving 
himself  intitled  to  the  premises,  brought  an 
ejectment  for  the  recovery  thereof,  and  upon  the 
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trial,  before  Lord  Mansfield,  at  the  sittings  for 
Middlesex,  a  case  was  reserved  for  the  opinion 
of  the  Court  of  King's  Bench ;  the  question  (so 
far  as  relates  to  the  copyholds)  being,  whether 
the  lessor  of  the  plaintiff,  as  heir  at  law  of  his 
father,  or  as  tenant  for  life  in  possession  of  the 
settled  estates,  was  intitled  to  the  premises  com- 
prised in  the  surrenders?  The  court  thought 
that  the  copyholds  followed  the  uses  of  the  mar- 
riage settlement,  and  gave  as  the  grounds  of 
their  opinion,  the  following  reasons ;  viz.  that 
after  the  mortgage,  the  mortgagee  in  fee  had  a 
right  to  the  manor  and  every  thing  held  of  it ; 
that  in  notion  of  law  the  mortgagor  was  only  te- 
nant at  will,  or,  at  most,  from  year  to  year :  in 
equity^  he  was  lord  of  the  manor,  subject  to  the 
mortgage,  but  he  could  do  nothing  to  weaken 
the  security.  That  he  had  the  option,  if  he  had 
been  absolutely  tenant  in  fee^  either  to  continue 
the  copyholds  as  parcel  of  the  manor,  by  grant- 
ing them  out  again  by  copy,  because  the  custom 
was  not  broken  by  their  merely  having  continued 
in  the  lord's  hand>  but  they  might,  notwithstand- 
ing, be  alleged  to  have  been  demised  and  de- 
miseable,  by  copy  of  court  roll,  which  was  all 
that  was  necessary ;  or,  to  sever  them  from  the 
manor,  by  any  common  law  conveyance,  as  a 
lease,  &c.  (97). 

But  that  the  manor  being  mortgaged  in  fee,  he 

(97)  Ante,  p.  17^  18.}    and  see  Badger  v.  Ford,  3  Barn. 
k  Aid.  155. 
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could  not  sever  them,  because  thai  would  have 
diminished  the  security ;  for  the  mortgagee  had 
a  right  to  the  services,  quit  rents,  escheats,  for- 
feitures, and  other  casualties.  If  his  legal  inte- 
rest was  considered,  being  only  tenant  at  will, 
he  could  hot  sever  the  copyholds.  That  the 
argument  was  stronger  on  the  settlement,  for 
the  surrenders  had  then  been  made,  and  all  was 
included  in  the  settlement,  so  that,  after  tjutt^  he 
could  not  sever,  in  respect  of  the  s^ttlem^lt. 
That  it  was  plain,  on  the  face  of  the  will  of  A., 
that  he  had  no  idea  of  severing  the  copyholds, 
for  he  devised  only  the  reversion  of  the  manor, 
without  mentioning  the  customary  lands.  There- 
fore, qudcunque  vid^  they  were  clearly  of  Qpinion, 
that  the  son  was  intitled  to  the  copyhold  tene- 
ments, because,  1st,  they  were  settled  as  part 
of  the  manor,  and  could  not  be  severed  by  tb^ 
will ;  and  2dly,  if  they  could  have  been  severed 
by  the  will,  that  was  not  done  (98). 

So  it  is  settled,  that  if  one  who  has  a  manor 
devise  it,  and,  after  a  tenancy  escheat,  that  shall 
pass  by  the  devise  as  part  of  the  manor  (dO). 

And  in  Roe  d.  Hale  v.  Wegg  and  others  (IQO), 
it  was  held,  that  a  devise  of  a  manor  will  pam 
a  copyhold  estate  held  of  the  manor,  and  aub- 
sequently  purchased  by  and  surriendered  to  the 

(98)  Doe  d.  Gibbons  v.  PoH  (99)  See  Bunter  or  Brunker, 

and    others,    2  Dougl.  710;  v.  Coke,    1  Salk.  238.    S.  C. 

HQd  see  Mo.  94.  pi.  233.    Sir  Holt,  847.  S.  C.  11  l^od.  129. 

T.  Parker,  193.    Owen,  37.  (100)  6  T.  R.  708. 
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lord  9  and  that  a  demise  of  the  estate,  from  year 
to  year,  did  not  alter  the  case,  (not  operating  as 
a  severance,)  for  the  will  of  a  freehold  is  not 
revoked  by  a  subsequent  lease. 

The  reader  is  here  referred  to  the  case  of 
TUnne  v.  TAmne  (101),  in  which  it  was  held, 
that  lands  not  actually  parcel  of  a  manor,  but 
which  were  purchased  by  the  lord,  and  after- 
wards had  been  reputed  to  be  so,  passed  in  a 
recovery  deed,  and  the  recovery  suffered  in  pur- 
suance thereof,  by  the  description  of  the  manor 
and  all  lands  parcel  or  reputed  parcel. 

I  shall  conclude  the  subject  of  the  present 
chapter  by  observing,  that  if  the  lord  of  a  manor, 
tenant  for  life,  purchases  copyholds  within  the 
manor,  and  is  desirous  that  the  copyhold  interest 
€ihould  not  be  destroyed,  he  should  take  the 
surrender  to  a  trustee,  or  regrant  immediately; 
as  it  has  been  decided,  that  a  surrender  to  him 
in  fee,  although  he  afterwards  covenants  to  sur- 
render by  way  of  mortgage,  extinguishes  the 
copyhold  for  the  benefit  of  those  intitled  to  the 
manor  in  remainder.  St.  Paul  v.  Viscount  Dud- 
ley and  Ward  (102).  In  that  case,  the  tenant  for 
life  had  devised  all  his  real  estates  in  trust  to 
pay  debts,  and  subject  thereto  ii>  trust  for  A.  B. 

(101)  1  Lev.  27^   and  see  a  nominal  manor^  Norris  &  Le 

the  several  books  mentioned  in  Neve,  3  Atk.  82.    MaUeV»  case^ 

the  margin  of  that  report ;  and  Cro.  Ehz.  524.  Lex  Oust.  7. 

also  Sir  Moyle  Ench's  case,  6  (102)  15  Ves.  167.  See  also 

Co.  64-5.  Yelv.  191.  See  fiur-  1  vol.  Gas.  &  Opin.  187- 
ther  88  to  what  words  wiU  pass 
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in  strict  settlement ;  but,  as  he  had  not  regranted 
the  estate,  the  Chancellor  held,  that  there  was 
no  evidence  of  intention  to  raise  an  equity  against 
the  remainder  man,  (the  then  lord  of  the  manor), 
and  that  the  covenant  to  surrender  to  the  mort- 
gagee of  the  freehold,  did  not  amount  in  equity 
to  a  regrant,  in  favour  of  a  third  party  (the  de- 
visees), as  such  regrant  might  have  been  made 
without  giving  them  any  interest ;  though  he  ad- 
mitted, that  if  tenant  for  life,  having  a  power 
to  grant,  covenants  to  make  such  a  grant,  it 
would  in  equity  bind  the  remainder  man,  being 
in  the  nature  of  an  execution  of  the  power.  The 
case  of  a  tenant  for  life  paying  off  an  incum- 
brance, was  noticed,  arguendoy  as  favourable  to 
the  devisees  ;  but  the  Chancellor  thought  the 
analogy  was  rather  against  them;  for,  (he  ob- 
served,) if  a  tenant  for  life  merges  the  security, 
by  taking  an  assigninent  connecting  it  with  the 
inheritance,  there  is  prima  fade  no  charge. 
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CHAR  II. 

Of  the  Antiquity  J  and  distinguishing  Properties^ 

of  Copyhold  Tenure. 

It  would  be  inconsistent  with  the  nature  and 
object  of  this  treatise,  for  the  author  to  offer 
any  comments  of  his  own,  on  the  origin  and 
antiquity  of  copyholds;  and,  as  applicable  to 
this  country  (1),  it  could  not  perhaps  be  traced, 
with  any  degree  of  certainty,  either  from  history 
or  law  authority.  On  this  subject,  much  learned 
and  interesting  matter  will  be  found  in  the  works 
of  Ldttleton  and  Coke  (2),  and  the  reader  is  also 
referred  to  the  second  volume  of  Mr.  Justice 
Blackstone's  Commentaries,  p.  92  to  101,  and 
the  authorities  of  Bracton,  Britton,  Fleta,  and 
others,  cited  by  that  much  distinguished  judge, 
and  from  which  he  draws  the  conclusion,  <^  that 
"  copyholders  are  in  truth  no  other  but  villeins, 
'  *  who,  by  a  long  series  of  immemorial  encroach- 
*^  ments  on  the  lord,  have  at  last  established  a 

(1)  Lord  Coke>  in  the  case         (2)  See    more   particularly 

DiBagnal  &  Tucker,  2  Brownl.  Co.  Litt.  58.  a.  61.  a.  Co.  Cop. 

Rep.  18  stated  to  have  said^  that  s.  1.  to  9.  inclusive^  and  s.  32. 

the  third  part  of  the  realm  of  Vide  also  Kitch.  p.  174.    Vi- 

Eogland    conBisted   of  copy-  ner*s  Abr.  Cop.  (A.)     1  Cm. 

holds.  Big.  54. 


46  Antiquity  of  Copyholds.  [Part  I. 

*^  customary  right  to  those  estates,  which  before 
**  were  held  absolutely  at  the  lord's  will." 

Sir  Martin  Wright  gives  his  sanction  to  the 
opinion  of  the  learned  commentator,  in  the  fol- 
lowing interesting  conclusion  of  his  most  excel- 
lent treatise,  intitled,  "An  Introduction  to  the 
"  Law  of  Tenures,"  [3d  ed.  p.  215.]  "  Copy- 
"  holds,"  he  says,  "  are  the  remains  of  villen- 
"  age  (a),  which,  considered  as  a  tenure  (&),  was 
"  not  intirely  Saxon  {c)^  Norman  {d),  or  Feudal  (e), 
"  but  a  tenure  of  a  mixed  nature,  advanced 
"  upon  the  Saxon  bondage^  and  which  gradually 
'^  superseded  it;  so  that  we  must  look  partly  at 
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(a)  Vide  F.  N.  B.  12.  C. 
1  Ins.  58.  a.  Bacon  (after- 
wards Lord  Verulam)  Use 
of  the  Law,  42,  43. 
"  (6)  The  author  of  the  OH 
Tenures,  and  Littleton,  do 
both  of  them  treat  it  not 
only  as  a  tenure,  but  as  a 
state  of  bondage.  Vide  Old 
Tenures,  and  Lit.  tit.  ViUen* 
age. 

''  (c)  The  ternunation  of 
vUlenage,  and  the  fealty  in- 
cident to  the  tenure,  prove 
that  it  was  not  Saxon,  or 
prior  to  other  tenures;  and 
therefore  such  authors  as 
suppose  viUenage  to  have 
been  in  England  before  the 
Conquest,    must  be   under- 
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Stood  to  speak  of  it  as  a  state 
of  bondage,  and  not  as  a  real 
tenure.    Fid.  Somn,  J^eat  of 
Gav,  65,  66.     Temp.  Introd. 
to  the  Hist,  of  Engl.  59. 
''  (d)  There  is    no  title  or 
**  hint  of  any  such  tenure  in 
the  Custumier  of  Nomumdy. 
"  (e)  For  the  Feudists  Duke 
no  mention  of  any  such  te- 
nure,   and    therefore   Crag. 
treats  it  as  a  tenure  peculiar 
to  the  English,  et  quasi  son- 
tiUa   servitutis   apud  Anglos 
adkuic  kUens.    Orag,  deJur. 
Feud.  71  >    Besides  Xioery  or 
Investiiwre  is  wanting^  which 
is  clearly  necessary  to  every 
fee  or  tenure* 


<€ 


« 


€< 


« 


€* 


*C 


«€ 


t€ 


<€ 


<e 


« 


Ch.  IL]  Antiquity  of  Copyholds.  47 

"  home  for  its  original,  which,  though  it  cannot 
**  be  traced  without  running  into  greater  length 
"  and  nicety,  than  would  be  agreeable  to  my 
^^  present  design,  may  possibly  be  hinted  in  a 
**  very  few  words ;  For  if  the  Normans  found, 
**  as  we  are  assured  tliey  did(/),  *a  sort  of 
"  *  people  among  us  who  were,  as  Sir  William 
"  '  Temple  says,  in  a  condition  of  downright 
"  '  servitude,  used  and  employed  in  the  most 
"  *  servile  works,  and  belonged,  they,  their  chil- 
'^ '  dren  4nd  effects^  to  the  lord  of  the  soil,  like 
•• '  the  rest  of  the  stock  or  cattle  upon  it'(^); 
^*  nothing  is  more  likely,  than  that  they,  who 
*'  were  strangers  to  any  other  than  a  feudal  state, 
should  infranchise  all  such  virt*etched  persons 
as  fell  to  their  share,  by  admitting  them  to 
''Jealty{h)y  in  respect  of  the  little  livings  they 
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(/)  Vide.  Temp.  Introd.  **  Detient  serfs  frank  n  son 

59. 5    Bacon^   Hist,  of  the  "  seignior  preigne    lour  kom- 

Eng.  Gov.  56. 5  Brady,  Gen.  "  mage — ou  sufre  son  serf—ju- 

Pref.  26. 5  and  Spelm.  Gloss.  *'  rour  entre  francs  a  foyer  de 

"  ad  Verb.  Servus.  **  frank  sachant BracUm, 

{g)  Persons  of  this  condi-  "  therefore^   mentions  homage 

tion  were  called  by  the  Saxons  '' as  a  method  of  infranchise- 

"  Theow  and  Theowmen,  and  in  '*  meni  equivalent  to  manumis- 

the  Latin  Laws  of  Will.  I.  '^  sion,  viz.  Tenementum  nihil 

(cap.  65, 66.)  and  of  Hen.  I.  ''  confert — jiersomE,  nisi  prace- 

"  (cap.  77 9  78.)  Servi,  "  dat  homagium  vel  manumissio, 

(h)  That  the  admission  of  "  Vid.  Bract,  lib.  2.   cap.  S. 

dL  bondman  to  homage  or  fealty  '' sect.  1.  fo.  24.  b.    And  this 

amomited  to  infranchisement,  '*  seems  to  be  the  true  sense 

appears  from  the  Mirror  (lib.  *'  of  Littleton,  sect.  906,  207. 

"  2.  sect.   28.    p.  167,  168.)  "  where  it  is  said,  that  if  the 
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had  hitherto  been  allowed  to  possess  merely  as 
the  scanty  supports  of  their  base  condition ;  and 
which  they  were  still  suffered  to  retain  upon 
the  like  services,  as  they  had  in  their  former 
servitude  been  used  and  employed  in :  But 
this  possession,  as  now  cloathed  with  yeaZ/y, 
and  by  means  thereof  advanced  into  a  kind 
of  tenure  («),  differed  very  much  from  the  an- 
cient servile  possession,  and  was  from  hence- 
forth called  villenage  (A)." 
'^  Our  Sdixan  ancestors  again  having,  as  above, 
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lord  give  his  Villein  any  lands 
in  fee  sUnple,  fee  tail,  far 
life,  or  for  years,  it  is  an  tn- 
franchisement ;  but  that  a 
'^  lease  at  will  is  not.  The 
'^  reason  is  plain^  because  a 
"  mere  tenant  at  wiU  is  not 
"  admitted  to  fealty ;  whereas 
fealty  is  incident  to  every 
other  estate^  whether  in  fee, 
for  life,  or  for  years, 
"  (i)  Vid.  Leg.  WiU.  I.  cap. 
29,  33. 

'*  (k)  Such  tenant  seems  to 
"  have  been  first  called  Vilain 
"  in  the  French  Laws  of  WU- 
"  liam  I.  (cap.  29.)^  possibly 
"  from  the  Latin  word  vilis 
'*  (Vid.  Cowel  Interp.  and  Skin^ 
ner,  Etymolog,  ad  Verb,  VU^ 
lain).  He  was,  however,  in 
**  the  Latin  of  those  times, 
'^  called  VUlanus,  a  ViUa,  quia 


<t 


« 


<( 


<< 


s< 


(€ 


€e 

C€ 
€€ 
C€ 
Ct 
€t 
<€ 
€€ 
<€ 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 


in  VUla  tuibitavit,  et  operibus 
rusticis,  plerumque  sordidis, 
exercehaiur,  Vid.  Spehn. 
Gloss,  ad  Verb.  VUlanus^  and 
1  Inst.  116.  a.  Such  tenant 
had  no  freehold  by  the  course 
of  the  common  law,  (Lit. 
sect.  81.)  no  vote  in  the 
making  of  laws.  (Bacon, 
Hist,  of  the  Eng.  Gov,  56.J 
nor  could  he,  before  the  sta- 
tutes 1  Rich.  3.  cap.  4.,  11 
Hen.  7.  cap.  26.,  and  19 
Hen.  7-  cap.  16.,  be  a  jury- 
man. (Vid.  LL.  Hoi.  1 .  cap. 
29.)  Nor  was  he  really  of 
any  account  in  the  state; 
Propriety  being  the  basis  of 
a  feudal  policy  in  England, 
and  of  all  the  rights  as  weU 
as  obligations  consequent  to 
it. 


(i 


«i 


Ch.  IL]        Antiquity  of  Copyholds.  49 

'*  submitted  to  the  feudal  law,  which  was  a  law  of 
liberty,  may  be  supposed  to  have  imitated, 
some  sooner  than  others  (/),  the  generosity  of 
*^  the  Normans y  and  to  have  done  the  like :  but 
^'  neither  did  our  Saxon  or  Norman  ancestors 
'*  mean  to  increase  or  strengthen  the  possession 
**  of  their  villeins,  but  meant  to  leave  that  altoge- 
^'  ther  as  dependent  and  precarious  as  before, 
save  only  that,  as  by  their  admission  to  fealty, 
their  possession  was  put,  in  some  measure^ 
'^  upon  a  feudal  foot,  their  lords  could  not,  in 
*'  regard  to  the  fealty  imp\ied  on  their  parts  (m), 
**  deal  with  them  so  wantonly  as  before ;  nor 
**  could  they,  so  long  as  they  answered  the  ser- 
<<  vices  and  conditions  of  their  possessions  or  te- 
"  nure,  in  honour  or  conscience,  deprive  or  re- 
**  move  them(9i):  and  yet  they  were  for  a  long 
**  time  left  merely  to  the  conscience  of  their 
*^  lords  (o),   which   they  might,   as  they  could. 


« 
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"  (0  Sub  Riccardo  ieamdo  par$ 
^  iervorum  maxima  se  in  liberta^ 
**  tern  vindicavii.  (Vid.  Spelm. 
^Glofls.  ad  Verb  Lazzi,  & 
''  Somn.  Treat,  of  Gav.  58.) 
'*  And  yet  there  were  birndtnen, 
'*  or,  88  then  called,  tnlkins,  in 
the  time  of  Hen.  7,  as  ap- 
pears from  the  Stat.  19  H.7> 
"  cap.  15. 
''  (fit)  The  obligations  of 
fealiy  Imag  mutual. 
"  (n)  In  this  respect  there- 
fore Sir  H.  Spdman^  speak- 
VOL.    I. 
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ing  of  the  infiint  state  of 
fends^  whm  they  were  preca- 
rious and  arbitrary,  says  truly 
''  that^  Frttcaa^  eorum  Naturam 
*'  admodum,  apud  nos  kodie  ex* 
^^primit  terrarum  condiHo,  qua, 
"  ut  toqwmiur  Forenses  nottri, 
*^  teneniur  ad  voluniatetn  per 
copiam  RoMorum  curia  vulgo 
copyholds  nuncupata,  Vid. 
Spelm.  Gloss,  ad  Verb.  Feu- 
"  dum&Felonia,&LL.Will.l. 
''  cap.  83. 
''  (o)    Until   the   time    of 
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"  awaken  by  their  petitions,  but  could  not  other- 
*^  wise  deal  with ;  until  the  uninterrupted  bene- 
**  Yolence  and  good  nature  of  the  successive  lords 
'^  of  many  manors,  having  time  out  of  mind  per- 
^' mitted  them,  or  them  and  theil*  children,  to 
*^  enjoy  their  possessions  in  a  course  of  succes- 
"  sion,  or  for  life  only,  became  at  length  cus- 
'^  tOmary  and  binding  upon  their  successors  (p), 
^'  and  advanced  such  possession  into  the  legal 
"  interest  or  estate  we  now  call  Copyhold  (q) ; 
"  which'  yet  remains  subject  to  the  same  servile 
'V  conditions,  and  forfeitures,  as  before,  they  being 
*'  all  of  them  so  many  branches  of  that  conti- 
**  nuance  or  custom,  which  made  it  what  it  is. 

"  From  this  view  of  the  original  and  nature  of 
'^  copyholds.  We  may  possibly  collect  the  ground 
'*  of  the  great  variety  of  customs,  that  influence 
'^  and  govern  these  estates  in  different  manors ;  it 
"  following  from  the  preceding  account,  if  true, 
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£dw.4^  and  perhaps  for  fiome 
time  after,  it  apliearing  by 
IMtletm,  (Sect.  77.)  thai;  it 
*'  waa^ereiiiiihistime, doubted, 
"  whether  a  copyholder  had  any 
'*  l^al  remedy  against  his  lord. 
^'  (p)  In  some  manors  as 
'^  early  as  Henry  3d's  time. 
''  Vid€  Oathrope's  Beading,  8fc, 
''3,4,7. 

''  .(9)    Copytenants,    copy- 

"  holders,  or  tenants  per  copy — 

''  d'ancient  temps  fuer  appeUes 

"  tenaaiiU  en  viUenage-^  ceo 

^  appiert  per  les  aundennes  ie* 


f'  nures,  *c.  F.  N.  B.  12.  C. 
''  Vide  Bro.  Tit.  ViHenage,  63. 
*'  — ^Tenants  at  will,  by  copy  <rf 
^  court  roll,  being  in  truth 
"  bondmen  at  the  banning, 
but  having  obtained  freedom 
of  their  persons,  and  gained 
a  custom  by  use  of  occupying 
their  lands,  theyarenow  called 
copyholders,  and  are  so  pri- 
*'  vfleged,  that  the  lord  cannot 
''  put  them  out,  and  all  through 
'^  custom.  Bacon,  Use  of  the 
''  Law,  43. 
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**  that  they  are  no  other  than  customary  estates, 
**  after  the  ancient  will  of  the  first  lords,  as  it  is 
"  preserved  and  evidenced  by  the  Rolls,  or  kept 
"  on  foot  by  the  constant  and  uninterrupted 
**  usages  of  the  several  manors  wherein  they 
•*Me(r)." 

The  correctness  of  the  above  conclusions  of 
Mr.  Justice  Blackstone  and  Sir  Martin  Wright, 
was  questioned  by  the  late  Lord  Loughborough, 
who,  in  Grant  and  AstU,  (3)  observes,  "  that  co- 
**  pyhold  tenures  are  agreed,  by  all  writers,  to 
"  be  more  ancient  than  the  Norman  government. 
•*  In  some  of  the  most  approved  authors,  (he  adds,) 
"  the  copyhold  tenure  of  land  is  derived  from  the 
"  state  of  villeinage^  which  now  happily  forms  a 
"  very  obscure  title  in  the  law.  It  is  supposed, 
"  that  all  copyholders  were  originally  villeins, 
"  and  that,  by  the  mitigation  of  villeinage,  and 
**  the  progress  of  enfranchisement,  the  estate  grew, 
**  by  degrees,  to  be  more  free  and  permanent,  till 
**  it  came  into  the  condition  of  a  copyhold.  I 
**  cannot  help  doubting,"  continues  his  lordship, 
"  whether  that  deduction  is  not  founded  in  mis- 
"  take.  The  circumstance  which  first  led  me  to 
'^  entertain  the  doubt  is,  that,  in  those  parts  of 
"  Germany  fi-om  whence  the  Saxor^  emigrated 
into  England,  there  exists,  at  this  day^  a  species 
of  tenure  exactly  the  same  with  our  copyhold 
'^  estates,  and  that  there  exists  likevnse,  at  this 


<4 


(r)  This  I  take  to  be  the     "  75, 77-     5«l  Quartr 
sense  of  Littleton,  Sect.  73,         (3)  2  Dougl.7^.  n. 
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^'  day^  a  compleat  state  of  mlleinage ;  so  that  both 
"  stand  together,  and  are  not  one  tenure  growing 
<«  out  of  another,  and,  by  degrees,  assuming  its 
"  place.  In  East  Friezelandj  the  duchy  of  Bruns- 
'*  uncky  and  other  northern  parts  of  Germcmy^ 
'^  there  are  villeins  in  gross,  and  villeins  regard- 
"  ant,  with  the  same  rigour  which  our  law  for- 
"  merly  knew.  There  are  also  copyhold  tenants, 
^^  who  are  freemen,  but  whose  estates  are  alien- 
^'  able  only  by  licence,  and  are  transmissible  by 
^^  descent;  and,  in  both  instances,  they  must  pass 
"  through  the  courts  of  the  lord.  Nay,  in  the 
''  ancient  seat  of  the  Anglo-Saxons^  there  exists, 
'^  at  this  day,  that  peculiar  descent  to  the  youngest 
"  son,  which  we  call  Borough  English ;  of  which 
^^  the  name  shews  the  original. 

"  What  I  have  stated  I  found  in  a  very  accurate 
'^  treatise  of  German  law  by  Selchaw^  one  of  the 
"  professors  of  the  university  of  Gottingen^  en- 
**  titled  ^  Elementa  Juris  privati  Germamci.* 

"  This  seems  sufficient  to  negative  the  idea  that 
'^  copyholders  sprang  out  of  villeins.  In  England^ 
''  villeinage  has  ceased,  and  copyholders  remain ; 
"  but  here,  as  in  other  countries,  they  both  pre- 
*^  vailed  at  the  same  time. 

"  It  is  not  difficult  to  conceive,  that,  whenever 
"  agriculture  became  an  object  of  respect  in  the 
**  northern  and  western  parts  of  EuropCy  those  who 
"  applied  themselves  to  the  cultivation  of  land, 
"  though  inferior  in  point  of  dignity,  would  be 
''  equal  in  point  of  freedom^  to  those  whose  only 
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*•  profession  was  arms.  The  copyhold  tenants 
"  were  husbandmen ;  their  persons  were  free ; 
"  and,  in  that  respect,  they  were  as  much  above 
"  the  villeins,  as,  in  point  of  consequence,  they 
"  were  inferior,  in  a  military  age,  to  those  who 
''  had  arms  in  their  hands.  Their  lands  were 
"  held  of  a  lord  who  could  defend  them,  and  who, 
"  in  return  for  that  defence,  was  entitled  to  cer- 
'^  tain  profits  and  advantages,  founded  upon  pac- 
"  tion  express  or  presumed." 

I  shall  only  add  on  this  subject,  that  autho- 
rities are  not  wanting  to  induce  the  supposition, 
that  all  lands  in  England  were  oi gavelkind  tenure 
before  the  conquest.  C.  J.  Holt,  in  Clements  v. 
Scudamore{4^j  thus  concurs  in  that  idea:  ^^  Though 
"  Lord  Coke,"  (he  says)  "  be  of  another  opinion, 
''  yet  it  appears,  from  the  best  author^,  as  Lam- 
**  har^s  Saxon  Laws^  inter  leges  Ghdielmi  Primi^ 
*'  36.  fo.  167,  and  Selden  in  Eadm.  184.,  that  all 
**  the  lands  in  England  wete  at  first,  and  before  the 
*'  conquest,  in  nature  of  gavelkind,  and  descended 
**  equally  to  all  the  issue ;  but  this  was  soon  after* 
"  wards  altered,  when  tenures  by  knighf  s  service 
"  were  introduced  for  the  defence  of  the  realm ; 
"  for  then,  in  order  the  better  to  preserve  the 
''  family  and  tenure,  the  descent  was  restrained 
"  only  to  the  eldest  son;  but  yet,  notwithstand- 
''  ing  this  alteration,  the  right  of  representation 
'^  continued  to  take  place ;  and,  by  the  common 
'*  law,  if  the  eldest  son  happened  to  die  in  his 

(4)  1  P.  W.  64.     2  Lord      borough  v.  Davi»,  1  P.  W.  49. 
Raym.  1024.    Vide  also  Black* 
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**  father^s  life  time,  leaving  issue  a  daughter,  the 
"  inheritance  descended  to  her  in  preference  to 
"  any  of  the  other  sons,  so  that  the  female,  by 
"  way  of  representation,  was  yet  preferred  to  the 
^^  males,  because  the  right  of  representation  was 
"  not  altered.  This  right  of  representation  (he 
**  adds)  is  not  peculiar  t^  the  laws  of  Efnglandy  but 
^'  has  prevailed  by  the  laws  of  other  countries;  as 
may  be  seen  in  (a)  Numb.  chap.  xxvi.  v.  33.  and 
chap,  xxxvi.  For  though  by  the  Jewish  Law, 
"  the  males  inherited  exclusively  of  the  females, 
and  the  ^dest  son  had  a  double  portion  of  his 
father's  estate,  which  was  confined  to  him  as 
"  the  first  begotten,  yet  we  find  when  Zelophehad 
"  the  son  of  Hephir  died,  leaving  no  sons,  but 
**  daug/itersy  and  the  daughters  came  unto  Moses 
**  claiming  the  possession  of  their  father,  this  being 
"  a  new  case,  Moses  is  said  to  have  brought  their 
'^  cause  before  the  Lord^  who  commanded  him  to 
"  give  them  the  possession  of  their  father;  so  that 
**  it  was  here  determined,  that  they  should  take 
"  the  double  portion  that  belonged  to  their  father, 
*^  as  the  eldest  son,  by  right  of  representation. 

'*  So  is  Selden  de  successionibus  apud  Hehraos^ 
"  cap.  23.  The  same  law  (he  continues)  was  part 
"  of  the  twelve  tables,  and  from  thence  came  to 
'*  be  observed  among  the  Romans;  and  here  in 
"  England  the  right  of  representation  holds  as 
"  well  in  case  of  inheritances  descendible  by 
"  custom,  as  by  the  common  law." 


(a)  Hale*s  Hist,  of  the  Common  Law^  p.  210. 
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We  will  now  proceed  to  a  consideration  of  the 
distinguishing  properties  of  copyhold  tenure. 


Incidental  Qualities. 

A  copyholder  has,  in  judgment  of  law,  but  an 
estate  at  will  (5),  yet  by  custom  copyhold  tene- 
ments may  be  descendible;  and  the  descent  of 
copyholds  of  ioheritance  is  guided  by  the  maxims 
and  rules  of  the  common  law  (6) ;  therefore,  when 
a  man  hath  a  copyhold  by  descent  from  his  mo- 
ther's side,  if  he  die  without  is^e,  the  land  shall 
go  to  the  heirs  ex  parte  matemdy  and  shall  rather 
escheat  to  the  lord,  than  go  to  the  heirs  ex  parte 
patemd. 

And  in  copyholds,  as  in  freeholds,  (he  heir 
takes  by  descent,  and  not  by  purchase,  where  the 
two  rights  meet  in  him  (7).  But  the  descent  will 
be  prevented  by  a  surrender  or  devise  to  cus- 
tomary heirs,  by  words  creating  a  joint  tenancy, 


(5)  4C!o.21.a.  126.b.  Co. 
Litl.60.  a.  Cro.  Jac.260.  Willes, 
325.  3  Burr.  1543. 

(6)  Co.  Cop.  s.  50.  Tr.  116. 
Bnium*s  case,  4  Co.  23.  a.  Broum 
y.Dyer,  11  Mod.  98.  S.C.  Holt, 
165.  Roe  d.  Crow  v.  Baldwere 
andothers,  5T.R.  104. 

(7)  Smith  V.  Ttigg,  8  Mod. 
23.  S.  t.  1  Stra.  487.  AUen  v. 
Palmery  1  Leo.  101.  Vide  also 
Hedger  v.  Rowe,  3  Lev.  127. 
Redding  v,  Roysion,  1  Corny. 


123.  S.C.  2LordIlaym.  829. 
S.  C.  1  Salk.  242.  Clarke  v. 
Smith,  Lutw.793.  S.  C.  1  Salk. 
241.  S.C.  1  Corny. 73.  (and  see 
the  pleadings  in  S.C.  Nels.  Lex. 
Man.  App.  pi.  36.)  Counden  v. 
Clerke,  Hob.  30.  Preston  & 
Holmes,  Sty.  148.  Hurst  and 
another  v.  Earl  of  Winchelsea 
et  al.  2  Burr.  879.  S.  C.  1  Sir 
W.  Bl.  Rep.  187.  Watk.  on 
Desc.  174.  Doe  &  Tmins, 
1  Bamew.  and  Aid.  530. 
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or  in  the  character  of  heirs  of  another  person  (8), 
though  not  by  a  chaise  on  the  land,  that  not  alter-r 
ing  the  tenure  (9). 

There  is  also  the  same  jure  represendatianis  in 
the  case  of  inheritances  descendible  by  custom, 
as  by  the  common  law  (10). 

The  rules,  by  which  the  course  of  descent  is 
continued  or  broken  in  respect  to  freeholds,  apply 
equally  to  copyholds,  where  the  lord  cannot  be 
prejudiced ;  so  in  Roe  d.  Crow  v.  Baldwere  and 
others  (1 1),  the  court  held,  that  such  part  of  a  free- 
hold and  copyhold  estate,  which  the  person  suf- 
fering a  recovery  took  by  purchase,  must  go  to 
the  heir  ex  parte  paiemd ;  and  that  which  she  took 
by  descent  from  the  maternal  ancestor,  to  the 
heirs  ex  parte  matemd. 

And  in  Doe  d.  Harman  et  ux.  v.  Morgan  (12)y 
it  was  ruled,  that  a  conditional  surrender  in  fee 
by  a  person  seised  ex  parte  matemd^  and  admit- 
tance of  the  mortgagee,  will  break  the  line  of  de- 
scent, like  a  feofiment  and  refeoflment(13),  and 
that  the  estate  will  go  to  the  heir  ex  parte  patemd. 

There  may  be  a  possessio  fratris  of  a  copy- 
hold even  before  admittance  (14),  but  it  can  only 


(S)  Anon.  Cro.  Eliz.  431. 
Swaime  V.  Burton,  15  Ves.  365. 

(9)  1  Lord  Raym.  728.  St». 
1270.  2  Burr.  880.  Watk.  on 
Desc.  174.  c.  5.  2  P.W.  135. 
Clarke  v.  Smith,  sup. 

(10)  Ante,  p.  36-7. 

(11)  5  T.R.  104.  and  see 
MarHn  d^TregonweU  v.StrachaH 


and  others,  cited  i6. 107.  WOles, 
444 }  see  also  Cruise  on  Recov. 
306. 

(12)  7  T.  R.  103. 

(13)  Co.  Litt.  12.  b.  Price 
V.  Longford,  1  Show.  93.'  S.  C. 
1  Salk.  337.  S.  C.  Carth.  141. 

(14)  Brown*s  case,  4  Co. 
22.  b.  Dy.291.  b.  pi.  69.  Cary,7. 


Ch.  U.]  of  Copyhold  Tenure.  67 

be  on  an  actual  possession ;  therefore  it  will  be 
prevented,  I  conceive,  by  a  lease  for  years  with 
license.  So  where  the  husband  was  seised  in 
right  of  his  wife,  and  he  and  his  wife,  by  license 
of  the  lord,  made  a  lease  for  years  by  indenture 
rendering  rent;  they  had  issue  two  daughters, 
and  the  husband  died;  the  wife  took  another 
husband,  and  they  had  issue  a  son  and  a  daugh- 
ter, the  husband  and  wife  died ;  the  son  was  ad- 
mitted to  the  reversion  and  died  without  issue ; 
and  it  was  held,  tha^  the  reversion  should  de- 
scend to  all  the  dau&(hters,  for  that  the  posses- 
sion of  the  lessee  was  not  the  possession  of  the 
copyholder  (15). 

There  is,  however,  a  contrary  determination  in 
Moore  (16) ;  but  that  has  been  supposed  to  be  a 
misprint  (17). 


Bullock  V.  Dible^,  Mo.  597. 
Clarke  v.  Fenmfather,  4  Co. 
93.  b.  Mo.  125.  pi.  S72>  in 
EohneM  &  Fade.  lb.  S72.  pi. 
495^  in  Boer  ▼.  Aitwi,  Hore* 
vood'B  case,  and  Stegne$*8  case, 
dtcd  Kitch.  leo.  Bal.  110. 
pi  1.  16  £li2.  Lit.  Rep.  934. 
Co.  Cop.  8.  41.  Tr.  94-5.  lb. 
8. 50.Tr.  116.  4  Bro.Ch.  R.  525. 

(15)  3  Leo.  69.  4  Leo. 
38,  912.  And  see  Broum*$ 
case,  rap.;  and  Co.  Litt.  14.  b. 
n.  6.  lb.  15.  a.  n.  9.  Vide 
also  Blackhum  h,  Gracei,  I 
Mod.  109,  190.    3  Keb.  263. 

(16)  P.  195.  pi.  979.  Holmes 


&  Fade}  and  see  Valll.  Dy. 
991.  b.  pi.  69.  n.  Co.  Cop.  s.  41. 
Tr.  95.  (Supp.  8.  5.)  And  see 
Gilb.  Ten.  158-9.  who  also  con- 
ceives, that  the  possession  of  the 
lessee  by  license,  is  the  posses- 
sion of  the  copyholder,  and  will 
not  prevent  a  possemo  fratrii; 
but  in  Co.  Cop.,  as  above,  it  is 
suggested,  that  the  determina- 
tion of  the  lease  and  the  subse- 
quent death  of  the  immediate 
heir,  without  entry,  will  exclude 
a  poisessiofratris,  £t  vid.  Gilb. 
Ten.  161-9. 

(17)  6  Vin.  Ab.  Cop.  (D.  b.) 
pi.  2.  n. 
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And,  according  to  the  decision  in  Foxe  v. 
Smith (\S) J  a  possessio  fratris  will  also  be  pre- 
vented by  the  possession  of  the  wife  when  in- 
titled  to  free-bench :  in  that  case,  a  copyholder 
who  was  seised  of  lands  descendible  according 
to  the  custom  of  gavelkind,  died,  leaving  issue 
a  son  by  one  venter,  and  a  son  and  daughter 
by  another  venter,  the  wife  entered  into  a  moiety, 
and  the  two  sons  into  the  other  moiety,  and  the 
sons  were  admitted  to  the  reversion  of  the  wife's 
moiety ;  then  the  son  by  the  second  venter  died, 
and  afterwards  the  wife  died,  and  it  was  ad- 
judged, against  the  defendant,  the  daughter,  that 
there  should  not  be  a  possessio  fratris  (19). 

The  possession  of  the  customary  guardian,  or 
of  a  termor  by  surrender,  will  be  sufficient  to 
constitute  an  actual  possession,  and  to  exclude 
the  sister  or  brother  of  the  half  blood  (20) ;  and 
as  there  might  be  a  possessio  fratris  of  a  use  at 


(18)  1  Freem.  45.  Brown 
V.  Dyer,  ubi  sup. 

(19)  Mr.  Watkins^  in  his 
treatise  on  Descents^  p.  154.  n. 
makes  a  query  as  to  the  autho- 
rity of  this  case. 

(20)  Co.  Cop.  s.  41.  Tr. 
95.  Cary,  8.  6  Vin.  Cop. 
(D.  b.)  pi.  3.  lb.  (C.  e.)  Bat- 
more  or  Blackborough  et  ux. 
V.  Graves,  1  Vent.  261.  3  Keb. 
329.  2  Lev.  107.  And  see 
Goodtitle  d.  Newman  v.  New- 


man, 3  Wils.  516.  S.  C.  2  Sir 
W.  Bl.  Rep.  938.  Dy.  291.  b. 
292.  a.  4  Bro.  Ch.  Rep.  524. 
Doe  d.  Bamett  and  others  v. 
Keen,  7  T.  R.  386 :  in  the  last 
case  it  was  decided,  that  the 
entry  of  the  guardian  in  socage, 
of  the  daughter  by  a  second 
wife,  constituted  a  sufficient  sei- 
sin in  an  infiuit  daughter  by  a 
former  wife,  to  create  a  posset- 
siojrahis. 
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common  law  (21),  so  I  apprehend  it  is  allowable 
of  a  trust  of  copyholds. 


Collateral  Qualities. 

But  the  collateral  qualities,  incident  to  estates 
at  common  law,  and  which  do  not  concern  the 
descent,  have  no  relation  to  copyhold  inherit- 
ances, except  by  special  custom  (22),  therefore,  a 
descent  of  copyhold  land,  will  not  toll  the  entry 
of  him  who  has  a  customary  right  to  it  (23) ;  nor 
will  the  surrender  of  a  copyhold  by  tenant  in 
tail  (24),  or  by  a  husband  seised  in  right  of  his 


(21)  Gflb.  Uses,  237-8. 

(22)  Brown's  case,  4  Co. 
22.a.  Cbcib  v.Dar«(m3ob.215, 
216.  S.  C.  Noy,  27.  Bird  & 
Kirke,  I  Mod.  200. 

(23)  Gravenor  &  Ted,  4  Co. 
23.  a.  Brown's  case,  sup.  Lee 
&  Brawn,  1  RoU.  Abr.  629.  (N.) 
Jcyner  v.  Lambert,  Cro.  Jac. 
36.  Mar.  6.  pi.  13.  Doe  & 
Danvers,  7  East,  321. 

(24)  BuUen  v.  Grant,  Cro. 
£liz.  148.  S.  C.  1  Leo.  174. 
Gooles  V.  Grane,  Mo.  597* 
Oldcot  v.  Levell,  Mo.  753. 
Kmght  V.  Footman,  1  Leo.  95. 
Lane  &  Hills,  35  or  37  Eliz. 
(cited  in  Royden  &  Moulster, 
Godb.  368.  pi.  458.)  1  Hughes' 
Abr.  459.     Dell  &  Rigden,  or 


Higden,  4  Co.  23.  a.  S.  C.  Mo. 
358.  pi.  488.  Rogers  v.  Powel, 
Brownl.  36.  Clun  v.  Pease  & 
Turner,  Cro.  Eliz.  391.  Co. 
Litt.  60.  a.  (n.  3.)  cites  the  last 
case,  and  Franklyn  &  Myn, 
Hal.  MSS.  See  also  Supp.  Co. 
Cop.  s.  12.  Tr.  184-5.  Sed  vide 
Erish  V.  Rvoes,  Cro.  Eliz.  717. 
HiU  V,  Morse  [or  Upcheir,  or 
Upchurch],  Mo.  189.  Brownl. 
121.  1  Roll.  Abr.  506.  B.  pi.  1. 
Stephens  v.  Eliot,  Cro.  Eliz. 
483-4.  Arg.  in  IVUlion  v.  Berk- 
ley, 4  Eliz.  6  Vin.  Cop.  (G.  e.) 
pi.  3.  Gurrey  v.  Sanderson, 
Cro.  Eliz.  907.  (but  the  point 
was  not  resolved  in  the  latter 
.case.)  And  note,  that  although 
a  surrender  is  not  a  disconti- 
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wife  (25),  cause  a  discontinuance ;  neither  shall 
the  wife  be  dowable,  or  the  husband  be  tenant 
by  the  curtesy  (26), 

Copyholds  are  not, affected  by  an  extent (27), 
nor  by  a  judgment  at  law  (28),  for  no  process 


nuance^  yet  it  will  bar  the  issue 
and  remainder  men^  when  a  re- 
covery is  not  required  by  the 
custom  of  the  manor.  Vide 
post. 

It  has  been  said,  that  when 
the  custom  warrants  a  recovery, 
it  will  be  a  discontinuance. 
EifUt  V.  Lane  &  Per$,  Cro.  £liz. 
380.  DeU  &  Rigden,  or  Htg- 
den,  sup.  Gilb.  Ten.  189.  But 
the  better  opinion  is,  that  a 
recovery  is  more  properly  a  bar 
than  a  discontinuance.  Morris's 
case,  HiL  8  Jac.  2  Danv.  577- 
E.  pi.  1.  S.  C.  1  RoU.  'Abr. 
506.  B.  pi.  2.  Vide  also  Clun 
V.  PecLse  &  Turner,  Cro.  Eliz. 
391-2.  And  this,  principally, 
because  the  doctrine  of  war- 
ranty does  not  extend  to  copy- 
holds. See  Godb.  368.  Eylet 
V.  Lane  &  Pers ;  Clun  v.  Pease 
&  Turner,  sup.  Cm.  Dig.  4 
vol.  p.  431.  tit.  '  Deed.'  Vide 
also  Goodtitle  v.  Morse,  3  T.  R. 
368.  Broum's  case,  4  Co.  23.  a. 
And  see  the  case  of  Dell  & 
Higden,  in  1  RoU.  Abr.  506.  B. 
pi.  2.    Gilb.  Ten.  191. 

And  for  the  effect  of  a  war- 


ranty by  a  tenant  in  tail  of 
freehold  lands,  vide  Doe  d.  Hut^ 
chinson  v.  Prestwidge,  4  Mau. 
&  Sel.  178.  Goodtitle  &  Morse, 
sup.  Cru.  Dig.  as  above,  and 
N.  B.  it  is  a  good  custom,  that 
feoffinent  by  tenant  in  tail  witii 
warranty,  shall  not  be  a  discon- 
tinuance. 1  Roll.  Abr.  562.  (I.) 
pi.  2.  cites  30  Ass.  pi.  47. 

(25)  Bullock  V.  Dibley,  4  Co. 
23.  a.  S.  C.  Mo.  596.  S.  C. 
Poph.  38.  Knight  &  Footman, 
1  Leo.  95.  Wright  v.  Portman, 
4  Co.  23.  a.  But  see  Collins 
V.  Cancke,  Cro.  Jac.  105. 

(26)  Brown* s  case,  «ap,  Shaw 
&  Thompson,  4  Co.  30.  b. 

(27)  Drury  v.  Man,  1  Atk. 
95.  Rex  V.  Lord  Lisle,  Parker, 
195.  Lex  Cust.  19.  But  a 
lease  with  licence  is  extendible 
at  law,  post,  tit.  '  Licence  to 
demise,  &c.'  Yet  see  contra 
Pictoe's  case,  1  Roll.  Abr.  888. 

(28)  Per  Harcourt  C.  in 
Cannon  v.  Pack,  P.  13  Ann. 
Cane.  6  Vin.  Cop.  (O.  e.)  pi.  6. 
Rex  V.  Budd,  F^ker,  190. 
Supp.  Co.  Cop.  8.  21.  Tr.  215. 
Lex  Cust.  19. 
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can  issue  to  levy  a  debt  upon  a  copyhold  es- 
tate (29) ;  nor  can  copyholds  be  seised  upon  an 
outlawry  (30) ;  nor  are  they  assets  for  specialty 
debts,  not  even  for  the  debts  of  the  Crown  (31) ; 
but  they  are  within  the  rule  established  in  equity 
for  marshalling  assets;  so  that  if  A.  has  a  mort- 
gage of  freehold  and  copyhold  estates  of  B., 
and  C.  has  a  mortgage  of  the  freehold  estates 
only,  and  is  also  a  specialty  creditor  by  bond  of 
B.,  A.  would  be  thrown  on  the  copyhold  estate 
only,  to  which  C.  had  no  resort,  or  C.  should 
stand  in  his  place  (32). 

There  can  be  no  general  occupant  of  copyhold 
estates,  since  the  freehold  is  never  out  of  the 
lord,  therefore,  on  a  grant  to  A.  for  the  lives 
of  B.,  C,  and  D.,  the  lord  shall  have  the  land 
again  on  the  death  of  A  (33). 


(89)  But  a  sequestration  on 
a  decree  in  equity,  would  seem 
to  be  an  exoepticm  to  this  rule, 
though  it  is  doubtful  whether  it 
would  be  revived  against  the 
customary  heir.  Whitehead  & 
Harrison,  8  Eq.  Ca.  Abr.  713. 
iBamaid.  B.R.  431. 

(30)  Rex  y.  Budd,  sup.  But 
see  1  Leo.  99,  in  Saliard  & 
Eoerat, 

(31)  Broum*s  case,  ubi  sup. 
Robinum  r.Tonge,  1  P.  W.  680. 
(b.)  Aldfich  V.  Cooper  et  al, 
8  Ves.  388,  394. 

( J2)  Aldrkh  &  Cooper,  sup. 


Kidney  v.  Coustmaker,  12  Ves. 
154.*  Duke's  Char.  Uses,  by 
Bridgm.  190.  Post,  tit. 'Elec- 
tion.' But  see  Robinson  v. 
Tonge,  sup.  It  should  seem 
that  when  a  freehold  estate  is 
devised  to  the  heir  at  law,  al- 
though he  takes  by  descent, 
yet,  if  the  personalty  is  ex- 
hausted in  payment  of  debts, 
the  rule  as  to  marshalling  as- 
sets, is  not  extended  to  l^;atees, 
so  as  to  throw  them  on  the 
real  estate.  Scott  v.  Scott, 
Ambl.  383. 

(33)  Ven  v.  Howell,  1  Roll. 
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But  there  may  be  a  special  occupant  of  copy- 
holds (34). 

And  as  the  collateral  incidents  of  estates  do 
not  extend  to  copyholds  without  special  custom, 
the  lord  has  no  power  over  the  lands  of  a  lu- 
natic, unless  by  custom  (35) ;  therefore,  in  Cocks 
V.  Darson  (36),  where  the  lord  had  granted  the 


Abr.  511.  (L.)  pL  3.  Smartle 
vJ^enhallow,Bnte,'p.34,  Zmtch 
d.  Parse  v.  Forse,  7  East,  186. 
Post,  tit. '  Statutes.' 

(34)  Co.  Litt.  41.  b.  n.  3. 
Co.  Cop.  s.  56.  Tr.  128.  Doe  d. 
Lempriere  v.  Martin,  2  Sir  W. 
Bl.  1148.  And  see  Home  v. 
Howe,  1  Vera.  415.  RundU  v. 
Rundle,  2  Vera.  264.  Withers 
▼.  Withers  and  others,  Amb. 
151. 

(35)  See  Dy.  303.  a.  pL  46, 
where  it  appears,  that  an  idiot 
cotdd  not  be  ordered  in  the 
court  of  wards  for  his  copy- 
hold, but  in  the  court  of  the 
lord  of  the  manor.  Vide  also 
Vaill.  Dy.  303.  a.  N.  who  states, 
that  the  rule  of  the  Court  of 
Wards  was,  that  if  an  idiot 
had  not  any  goods  or  chattels, 
or  lands,  except  copyhold  lands 
holden  of  a  common  person, 
the  king  should  not  have  the 
custody,  but  the  lord  of  whom 
the  copyhold  was  holden  ^  but 
if  he  had  any  other,  then  the 


copyhold  land  also  5  cites  £.  13 
Eliz.  John  Roger's  dbse,  C.  W. 
fb.  74.  And  in  Eavers  v.  5/rm- 
ner,  Cro.  Jac.  105,  it  was  de* 
cided,  that  the  lord  should  have 
the  custody  of  one  who  was 
mutus  Ss  surdus,  the  reason  given 
for  which  was,  that  he  would 
otherwise  be  prejudiced  in  his 
rents  and  services.  And  see 
Gab.  Teh.  308.  Vin.  tit.'Lu- 
natick,  Non  Compos,  and 
Ideot.'    Tost,  tit. '  Statutes.' 

(36)  Hob.  215.  S.  C.  Noy, 
27.  Poph.  141.  Vide  also 
Drury  v.  Ktch,  Hut.  16,  17- 
1  Vera.  262.  Ca.  Temp.  Talb. 
143.  15  Vm.  Lunatick,  (B.) 
(C),  by  which  authorities  it 
seems  to  be  established,  that 
the  committee  of  a  lunatic 
hath  no  interest  whatever,  but 
a  bare  custody  or  authority. 
But  see  ante  (n.  35).  1  Ch. 
Ca.  19,  113,  153-4. 

Nota.  By  43  Geo.  3.  c.  75, 
and  59  Geo.  3.  c.  80,  and  by 
the    equity    of     the    statute 
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custody  of  a  lunatic's  copyhold  land,  the  court 
held,  that  an  action  touching  the  land  was  to 
be  brought  in  the  name  of  the  lunatic,  for  that 
no  interest  was  gained  in  the  land  by  such  a 
commitment. 

And  it  is  only  by  special  custom,  that  the  lord 
may  appoint  a  guardian  to  an  infant,  but  by 
custom  he  may  do  so,  or  give  the  custody  to 
his  bailiff  (37). 

And  by  9  Geo.  1.  c.  29.(38),  the  lord,  after 
proclamation  made  in  the  manner  therein  di- 
rected, may  appoint  a  guardian  to  an  infant,  for 
the  purpose  of  admittance. 


Custom,  it  has  been  emphatically  said,  is  the 


4  Geo.  2.  c.  10.  (see  the  Ap- 
pendix), certain  povers  over 
the  estates  of  a  Lunatae^  are 
given  to  the  committee,  mider 
tiie  controol  of  the  Court  of 
Chancery. 

(37>  Clendi  v.  Oudmore, 
Lutw.  1187.  S.C.  3  Jj&f.  395. 
Kit.  202.  6  Vin.  Cop.  (A.  e.  3.) 
Cock9  &  Darson,  Drury  &  FUch, 
sup.  Sowper  v.  Goodbody,  Dy. 
302. -b.  The  King  v.  the  Inha- 
hUants of  Wilby,  2Mai]l.&  Sel. 
508-9.  Wade  v.  Baker  &  Cole, 
I  Lord  Raym.  131.  It  has 
been  said^  that  by  custom  the 
lord  may  assign  one  to  take 
the  profits  of  a  copyhold  de- 


• 

scended  to  an  in&nt,  during  his 
nonage,  to  the  use  of  the  as- 
signee, without  rendering  an 
accoxmt.  1  Leo.  266.  Ca.  357. 
Sir  Edward  Coke  says,  "Where, 
by  the  custom  of  the  manor, 
the  baili£f  of  the  manor  is  to 
have  the  wardship  of  the  copy- 
hold heir,  being  under  the  age 
of  14,  such  a  guardian  shall 
neither  be  admitted,  nor  pay  a 
fine,  because  he  is  but  a  part- 
ner [pernor]  of  the  profits; 
and  that  not  in  his  own  right, 
but  in  the  right  of  him  to  whom 
he  is  guardian.'*  Co.  Cop.  s. 
56.  Tr.  128. 

(38)  See  the  Appendix. 
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life  and  soul  of  copyhold  tenure,  and  in  illustra^- 
tion  of  that  dictum,  I  propose  now  to  treat  more 
folly  of  some  few  qualities,  inherent  in  frank  te- 
nure, either  by  the  common  or  statute  law,  but 
which,  (as  I  have  already  sliewn,)  prevail  only 
as  to  copyholds  by  the  custom  of  particular  ma- 
nors.   And  first,  as  to 


ESTATES  TAIL. 

Whether  or  not  copyhold  lands  can,  strictly 
speaking,  be  intailed  as  freehold  lands  may  be, 
has  been  the  subject  of  much  legal  doubt  and 
controversy. 

The  grant  of  feuds  to  a  man  and  the  heirs  of  his 
body,  is  admitted  to  have  been  very  common,  even 
before  the  statute  de  doniSy  13  Ed.  1.  c.  1.  which 
has  been  held  not  to  extend  to  copyholds  (39) ; 
and  such  a  limitation  in  the  case  of  copyhold 
land,  would,  I  submit,  both  before  and  since  that 
statute,  create  a  fee  simple  conditional,  unless 
by  particular  custom ;  that  is,  unless  there  was 
a  custom  in  the  manor  allowing  a  remainder  to  be 

(39)  Gary,  30.  Sav.  67,  in  Manc^l'^case^  Flow.  Com.  which 

Heydon'$  case.   Rowden  v.  Mai-  ,  is  stated  per  Hanrey  J.  in  the 

sier,  or  Rayden  &  MouUter,  Cro.  report  of  Rowden  &  Malster,  in 

Car.  42.  S.  C.  2  Roll.  Rep.  383.  Godb.  to  be  the  only  authority 

S.  C.  Godb.  368.  pi.  458 ;  cites  to  the  contrary^  yet  see  6  Vin. 

Pits  V.  Hockley,  P.  35  Eliz.,  and  Cop.  (F.  e.)  pi.  18. 
Lane  &  IRlls,  37  Eliz.  sed  vide 
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grafted  on  a  limitation  of  the  above  ^atnr^i  f« 
empowering  the  copyholder  to  alienate  b^foif 
iigne  bom  (40).  In  Roe  d.  Crow  x.  Baldwere  (41), 
Ld.  Kenjon,  C.  J.  said,  that  copyhold  estates 
were  not  the  snbject  of  intails,  unless  there  was 
a  custom  in  the  manor  to  warrant  it;  and  in 
Moore  v.  Moore  (42),  the  Chancellor  (Lord  Hard- 
wicke)  ruled,  that  it  was  necessary  to  shew  a 
custom  of  creating  an  intail,  and  that  it  was  not 
satisfactory  to  say,  that  because  an  estate  might 
be  surrendered  in  fee  vel  aiiter,  that  it  could  be 
intailed  under  the  statute  of  Westm.  2. ;  and  that, 
to  shew  merely  that  copyhold  lands  had  been 
granted  to  men  and  the  heirs  of  their  bodies,  did 
not  prove  that  an  intail  might  be  created ;  but  to 
do  that  it  must  be  shewn  that  there  have  been 
surrenders  in  tail  with  remainders  over,  (for  other- 
wise that  estate  might  be  a  fee  simple  conditional,) 
or  that  the  lands  had  gone  in  course  of  descent. 


(40)  Co.  litt.  oo.  b. 

(41)  5T.R.  104. 

(42)  2  Ves.eoi.  S.  C.  Amb. 
S79. ;  and  see  Heydon's  esse, 
S  Co.  8.  Margaret  Podger's 
cue,  9  Co.  105.  BuUeyn  6c 
GraunVs  case,  1  Leo.  175.  (but 
see  the  report  of  S.  C.  Cro. 
Eliz.  149);  Wame  v.  Sawyer, 
1  Roll.  Rep.  48.  Hill  v.  Morse, 
[or  Dpcfieir  or  Upchurch,']  Mo. 
189. pi. 336.  Vid.nlbo  Gravenor 
▼.  BrooXr  &otbfire,Popli.33.S.C. 

VOL.  I. 


{fifwenofr  v.  Ted^  4  Co.  S3,  a 
S.C.  {Grax>eaMfry,  Rake,)  Cro. 
Eliz.  307.  Lee  v.  Broum,  Poph. 
188.  Rawden  v.  MaUter,  ubi 
sup.  Church  V.  Wyat,'MLo, 637' 
Erith  V.  Rwes,  Cro.  Eliz.  717. 
Hasting^  Grey,  cited  ib.  Tay^ 
lor  y.  Shaw,  Cart.  82.  1  Sid. 
868^  314. :  but  see  Adams  v. 
Hincloe,  1 1  Mod.  199.  4  Leo. 
64.  ca.  157.  Godb.80.  Vide 
also  Gurrey  v.  Sa/nderson,  Cro. 
Eliz.  907. 

F 
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according  to  the  limitations,  so  long  as  to  exclude 
,  the  supposition  of  a  fee  simple  conditional. 
'  And  in  this  case  the  Chancellor  observed,  that 
it  was  considered  that  before  the  statute  de  donisy 
there  might  be  a  custom  in  manors  to  create  estates 
tail ;  and,  indeed,  from  the  observations  that  have 
fallen  from  several  distinguished  Judges,  in  early 
cases,  I  must  presume,  that  such  a  custom  was 
frequently  found  to  have  existed  before  the .  sta- 
tute. At  all  events  an  immemorial  existence  of 
those  privileges,  which,  under  a  limitation  to  a 
man  and  the.  heirs  of  his  body,  create  a  construc- 
tive estate  tail,  is  very  common,  and  has  fre- 
quently availed  in  questions  upon  copyhold  titles ; 
so  that  where  a  remainder  may  be  grafted  on  the 
limitation  to  the  heirs  of  the  body,  which  remain- 
der is  inconsistent  with  a  fee  conditional,  or  where 
the  tenant  is  permitted  by  the  custom  to.  alien 
^ven  before  issue  bom,  in  prejudice  to  the  right  of 
reverter,  an  estate  limited  to  a  man  and  the  heirs 
of  his  body,  is  in  the  nature  of  a  fee  tail  at  com- 
mon law,  since  the  statute  de  donis ;  and  where, 
from  a  more  jealous  preservation  of  the  right  of 
reverter,  such  remainders  are  not  allowed,  or 
the  power  of  alienation  originates  with  the  birth 
of  issue,  the  estate  is  in  the  nature  of  a  fee 
conditional  (43). 

The  above  conclusions  are  certainly  in  contra- 
vention to  Lord  Coke's  position,  that  custom  co- 

(43)    Gary  30.    Stanton  v.      v.    Middleton,    9    Mod.    483. 
Barnes,  Cro.  Eliz.  373.     Pullen      [Sth  Ed.]  post  p.  81-^,  n. 
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operating  with  the  statute  may  make  an  intail  (44) ; 
but  that  observation  has  been  very  frequently 
repudiated  (45). 

The  statute  de  donis^  it  will  be  recollected, 
enacted,  that  thenceforth  the  will  of  the  donor 
should  be  observed,  and  that  the  tenant  should 
have  no  power  to  alien  so  as  to  defeat  either  his 
issue  or  the  donor ;  and  I  must  submit,  though 
with  great  diflSdence,  after  so  much  legal  and  very 
learned  controversy,  that  the  perpetuity  which 
the  statute  aimed  at,  was  in  itself  a  sufficient  rea- 
son for  considering,  that  copyholds  were  not  in- 
tended to  be  included  in  it,  and,  consequently, 
that  although  a  custom  to  create  a  fee  simple,  will 
warrant  a  grant  to  a  person  and  the  heirs  of  his 
body,  yet  that  such  a  limitation  will  be  a  fee  con- 
ditional, unless,  as  I  have  already  observed,  the 
privileges  of  an  estate  tail  at  common  law,  have 
grown  out  of  the  custom  of  the  manor,  under  an 
immemorial  uss^e. 

•  This  protecting  statute  it  is  well  knovm  was  re- 
laxed, and  its  purpose  defeated,  in  respect  to  free- 
hold lands,  by  the  opposition  made  to  the  very 
great  evil  and  inconvenience  of  estates  being  ren- 
dered unalienable,  and  which  gave  rise  to  the  prac- 

(44)  Co.  Litt. €0.  a.  b.  3  Co.  Grey,  cited ib.49i  Cro. Eliz.717. 
8.  b.  Lee  v.  Brown,  Poph.  128.^  (45)  HeydofCk  case^  3  Co.  8. 

and  see  1  Roll.Abr.  506.  (B).  Adams  v.  Hincloei  11  Mod.  199. 

pi.  1.    Lex  Cust.  165^  166-7.  Rowden  k   MaUter,  ubi   sup. 

Wame  v.  Sawyer,  1  RolJ.  Rep.  Doe  d.  Wightwkk  v.  Truby  & 

48.     Va^tvhgs  or  Haselfich  v.  others,  2  l^ir  W.  Bl.  946. 
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tice  of  considering  fines  and  recoveries,  ^  a  bar  fo 
the  issue  of  a  person  having  an  estate  limited  to 
him  and  the  heirs  of  his  body,  and  the  latter  as  a 
bar  also  to  those  in  remainder ;  and  conformable 
to  which  practice  in  freehold  cases,  a  recovery  in 
the  customary  court  baron,  and  a  forfeiture  and 
regrant,  of  which  I  shall  presently  speak,  and,  (its 
it  has  been  said,)  other  acts,  hzxe  been  considered 
as  bars  in  copyhold  cases. 

In  some  manors  intails  have  been  barred  by  sur- 
render only  (46),  and  in  others  both  by  surrender 
and  common  recovery ;  and  it  has  been  held,  that 
the  one  mode  is  not  inconsistent  with  the  esist^ 
ence  of  the  other  in  the  same  manor  (47),  and  that 
even  a  surrender  to  the  use  of  a  will  is  sufficient, 
if  the  custom  does  not  prescribe  any  particular 
mode  of  effecting  a  bar  to  intails  (48).  Another 
method  of  barring  estates  tail  in  copyholds  is,  for 
the  lord  to  seise  on  a  pre-concerted  forfeiture, 
and  then  to  regrant  according  to  the  desire  of  the 
copyholder,  who  may  compel  such  r^rant  and 
avoid  the  mesne  acts  of  the  4ord  (49). 

The  practice  of  effecting  a  bar  to  intails,  whe- 


(46)  When  an  intail  may  be 
barred  by  surrender  only,  I  ap- 
prehend that  a  remainder  man 
m  tail  cannot  effect  a  bar,  be* 
fore  his  estate  fells  into  posses- 
sion, except  with  the  consent 
pf  the  particular  tenant,  see 
1  Bro.  Ch,  Rep.  586-8,  mHigh' 
way  &  banner. 


(47)  EveraU    v.    Smalley, 

1  Wils.  36.  S.C.  2  Stra.  1197. 
Doe  d.  fTtghtwick  v.  Truby  & 
others,  2  Sir  W.Bl.  946. 

(48)  Moore  v.  Moore,  2  Ves. 
Sen.601.S.C.  iV»b.279'.  Carr 
d.  Dagwel  v.  Singer,  2  Ves.  604. 

(49)  Grantham  v.  Copley  et  ah 

2  Saund.422.  S.  C.  2  Keb.  823. 
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ther  by  recovery^  surrender,  or  foifeitiire  and  re- 
grant,  has  been  alike  attributed  to  the  inveiition 
of  our  ancestors,  in  order  to  elude  the  statute  de 
danis;  but>  still  strongly  inclined  to  maintain  the 
ofiinion  I  have  advanced,  that  customary  estates 
in  the  nature  6f  ft  fee  tail,  were  comknon  even  be- 
fdre  that  statute,  I  would  submit,  (and  I  hope  not 
to  be  thought  too  pr^suihptuous  in  the  inference,) 
that  wbfen  the  intail  il^  barrable  by  surrender,  the 
custom  may  be  presumed  to  have  existed  before 
the  statute ;  and  that  a  recovery,  abd  forfeiture 
and  regrant,  are  devices  for  avoiding  its  arbitrary 
provision,  founded  on  feudal  ptincifiles.    Th» 
opinion  must,  at  least,  be  <ionsidelr6d  to  rebate  no 
inconsiderable  sancti<Mi  from  Ihe  dbsefvation  of 
Sir  William  Blackstone  (50),  that^  ''About  two 
"*'  hundred  years  intervened  between  the  idakin^ 
''  of  the  statute  de  damsy  and  the  amplication  of 
"  common  recoveries  to  this  intent^  in  the  12th 
**  year  of  Edward  lY,  which  were  then  openly 
**  declared  by  the  Judges  to  be  a  sufficient  bar  of 
<'  an  estate  tail." 

The  €UBtam  ^  bmring  estates  tail  by  forfeiture 
^ad  regrant,  pirevails  in  several  manors  in  Yoric- 
shire,  and  is  the  only  one  known  to  have  been 
practised  in  those  manors  (51). 

I  have  had  occasion  to  consider  the  efiect  of  a 

PUkmgtoB  V.  Bagshaw,  Sty.  450.  Co.  Cop.  8.  48.  Tr.  1  IS. 
Samidenon  ▼.  Stanhop,  «  Kcb.         (50)  «iid  Vol.  Com.  p.  116. 
197.  S.C.  1  Sid.  314.  J  andiee         (51)  Ante  (ii.  49.) 
TofUpr  V.  Shtiw,  Cart.  6>1». 
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bar  to  an  intail  and  remainders  over,  the  tenant  in 
tail  being  a  feme  covert,  and  having  an  equitable 
interest  only  in  remainder.  The  mode  proposed 
was,  for  the  tenant  for  life  and  the  feme  covert,  to 
join  in  a  lease  for  a  short  term,  precisely  on  the 
plan  adopted,  when  the  tenant  for  life  and  person 
next  immediately  in  remainder  in  tail,  are  the 
tenants  to  the  lord,  and  where  no  coverture  or 
other  disability  exists ;  and  as  an  equitable  intail 
may  be  barred,  where  a  recovery  is  the  customary 
mode,  by  the  tenant  for  life  and  tenant  in  tail 
joining  in  a  surrender  to  a  tenant  to  the  plaint, 
and  pursuing  the  same  forms,  in  all  respects,  as 
would  be  used  if  they  had  the  legal  estate,  it  may 
be  urged,  with  some  semblance  of  practical  cor* 
rectuess,  that  a  lease  by  tenant  for  life  and  tenant 
in  tail  in  remainder,  equitably  intitled  only,  will 
effect  a  bar  to  the  intail,  where  the  custom  of  for- 
feiture and  regrant  prevails ;  but,  unless  it  can  be 
sheMTi,  that  the  recovery  and  lease  for  barring  an 
intail  of  copyholds,  are  declaratory  acts  only, 
and  that  the  forms  and  principles  which  apply  to 
a  recovery  of  a  freehold  estate,  or  common  law 
lease,  are  not  essential  or  applicable  in  copyhold 
cases,  I  am  not  prepared  to  admit  that,  under  a 
title  so  circumstanced,  as  that  to  which  I  am  at 
present  adverting,  the  intail  and  remainders  would 
be  considered  to  be  barred,  by  the  lease  of  the 
equitable  tenant  for  life  and  feme  covert  equitable 
tenant  in  tail  in  remainder. 
The  ground  of  my  objection  applies  equally 
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to  a  lease  by  a  tenant  for  life  and  a  feme  covert 
tenant  in  tail  in  remainder,  and  to  a  lease  by  a 
feme  covert  tenant  in  tail  in  possession,  and  whe- 
ther the  estate  tail  is  legal  or  equitable,  a  feme 
covert,  I  conceive,  being  incapable  of  granting  a 
lease  of  copyholds,  even  by  a  fine  at  common 
law  ;  so  that  some  preconcerted  act,  tending  to 
the  disherison  of  the  lord,  would  perhaps  in  the 
case  of  a  feme  covert,  be  the  only  mode  of  eft 
fecting   a  complete  bar  to  the  intail  in  those 
manors,  where  the  act  of  forfeiture  by  the  te- 
nant, and  a  subsequent  regrant  by  the  lord,  is 
the  only  one  prescribed  by  the  custom.    This 
difficulty  was  overgot  in  the  above  instance,  by 
joining  the  trustees  (the  tenants  to  the  lord,)  in 
the  lease  with  the  tenant  for  life  and  the  feme 
covert  and  her  husband,  the  wife  being  sepa- 
rately examined  as  to  her  consent  to  the  lease, 
stating  the  intent  of  the  forfeiture  vdry  fully  upk>n 
the  face  of  the  lease :  and  in  that  case,  there 
appeared  to   be   no  possible   objection  to  the 
trustees  joining   in  barring   the  intail  and  the 
remainders  over,  as  the  only  contingent  limita- 
tion was  to  the  issue  of  the  tenant  for  life,  whose 
estate  was  to  be  restored  under  the  regrant  from 
the  lord,  and  the  remainders  were  all  in  favour 
of  Hie  tenant  for  life   and  feme   covert.     But 
where  there  are  contingent  trusts,  it  is  possible 
that  this  mode  might  not  meet  with  the  assent 
of  the  trustees,  and  if  they,  in  the  exercise  of 
.  their  discretion,  should  not  think  it  proper  to 
join  in  giving  elSect  to  the  wishes  of  the  parties. 
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I  conceive  thlit  a  dourt  of  equity  would  not 
compel  tHem  td  do  so,  ^though  if  they  con- 
cutredy  it  would  oblige  a  purchaser,  it  wovdd 
seetil,  to  accept  the  title: 

This,  I  stibniit,  is  deducible  fibm  the  case  of 
Biscoe  V.  Perkins  (52),  in  which  Lord  Eldon  said; 
**  the  cases  are  uniform  to  this  extent ;  thast, 
'^  if  trustees,  before  the  first  tehant  in  tail  is  of 
^'  a^e,  join  iii  destroyihg  di«  remainders;  tiiiey 
'^  ^  liable  for  a  breach  of  trust ;  and  so  is  every 
'^  |>urchaser  undei*  them  ^th  nbtice :  but,  when 
^'  we  com^  to  die  situation  of  trustees  to  pre- 
**  serve  conting^t  reminders,  wiio  have  joined 
^^  in  a  recovery,  after  the  first  tenant  in  tafl  is 
<'  of  age,  it  is  difficult  to  £(Ay  mote,  than  thai  no 
'^  judge  in  equity  has  gon^  the  lehgtii  of  holding, 

tiiat  he  would  ptuidsh  them  ds  for  k  breach  of 

trust,  ^ten  in  a  case,  where  they  would  not  have 
''  been  dilrected  to  join.  Th^  result  is,  that  they 
''  deem  to  hietve  laid  down,  ab  thb  safest  role 
'^  for  trusteei?,  but  cbrtainly  mo^t  inconvenient 
^'  for  the  geheral  ihter^ts  of  mantind,  that  it  ift 
*'  better  for  tHistees  never  to  destroy  the  reinain* 
<*  d^rs,  evbn  i¥  the  tenaiit  in  tail  of  idtge  concurs, 
**  ivithout  the  direction  bf  the  court. 

''  The  ni^xt  consideraitiafi,"  add^d  his  Lbrd'shi{^ 
'*'  ib.  Hi  vrhat  casi^s  the  cdilrt  ^iU  direct  ttiem 
^^  io  join ;  and  if  I  dm  to  be  governed  by  what 
^'  my  preded^ors  hav)e  ddde,  and  have  refused 
^'  to  do,  I  caiinot  coUebt  in  what  cases  trotters 
'^ would,  ^d  wdtild  nc(t,  be  directed  to  join; 

(5d)  i  Ves.liBeaitt,  ^91. 
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*'  as  it  requires  more  abilities  than  I  possess;  to 
"  reconcile  the  different  cases  with  reference  to 
'^  that  question.  They  all,  however,  agree,  tiiat 
'*  these  trustees  are  honorary  trustees ;  that  they 
«<  K^annot  foe   compelled  to  join ;    and  all   the 

judges  protect  themselves  from  saying,  that* 

if  they  had  joined,  they  should  be  punished ; 
^'  always  assuming,  that  the  tenant  in  tail  must 
"  be  twenty-one/- 

And  the  purchaser^  in  that  case,  resisting  the 
titles  <m  the  ground  that  trustees  to  preserve 
i  contingent  i^milinders  joining  in  a  recovery  with 

'  the  first  tenaat  in  tail,  who  had  attained  twenty* 

one,  were  gixHty  of  a  breach  of  trusty  was  com- 
pelled to  perform  his  contract. 

£ven  a  devidid  was  held,  in  one  piBurticular  case, 
to  be  ai  bar  to  en  intail(53):  ill  &&t  case  the 
eqtntable  tenant  in  tail  had  requested  the  tms* 
teie^  to  Hurrdnder  tibe  l&gdl  estate,  and  afterwards 
filcid  a  bill  in  ehancary  to  cotopel  th^n  86  ta 
do,  und  the  lord  refusing  to  accept  a  surrender 
fr6m  faun,  because  dve  legal  estate  ^ds  in  the 
trustees,  he  made  his  will,  and  devised  the  estate 
to  his  wife  for  life,  remainder  to  her  children 
by  a  former  husband ;  and  the  court  decreed 
against  the  coheirs  in  tail  of  the  testator. 

Add  %^h6re  the  ctlstomary  mode  of  barring 
intails  is  by  forfeiture  and  regraiit,  and  the  Idrd 


(Sa)  OhOuf  ▼.  HuAum  and     S  Atk.  5S6.    PuUen  &  Mi4dle^ 
others,  t  Vcm.  583.    And  see     tm,  9  Mod.  483.  [5th  ed.] 
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will  not  aid  the  desire  of  the  tenant  in  tail  to 
unfetter  the  estate,  a  surrender  or  devise  only, 
I  conceive,  would  be  sufficient. 

It  would  appear  to  be  settled,  that,  where  ithe 
custom  is  silent  as  to  the  mode  of  barring  intails, 
a  surrender  is  the  only  proper  act,  a  recovery, 
and  forfeiture  and  regrant,  requiring  a  custom 
in  support  thereof  (54) ;  consequently,  where  in- 
tails  are  barrable  both  by  surrender  and  recovery 
in  the  same  manor,  the  former  is  most  advise- 
able  (55),  unless,  indeed,  there  should  have  been 
more  frequent  instances  of  barring  by  recovery, 
and  those  comparatively  of  a  more  ancient 
date  (56),  and  then  it  would  seem  that  a  sur- 
render would  not  do. 

In  Roe  d.  Bennett  v.  Jeffery{bT)^  the  question 
at  the  trial  before  Heath,  J.  at  the  assises  for 
Sussex,  was,  whether  there  was  a  custom  within 
the  manor  to  bar  intails  by  surrender;  and  the 
defendant  proved  one  instance  in  support  of  that 
custom;  but  there  was  also  proof,  on  the  part 
of  the  plaintiff,  of  one  instance  of  a  recovery  by 

(54)  Wh\ie  et  Ux.  et  al.  v.  d.  We$Um  v.  M(wUn,  2  Burr. 

Thomburgh  et  al.  2  Vem.  705.  979.    Skin.  307.    Bjit  see  Lee 

S.  C.  Gilb.  Eq.  Rep.  109.  S.  C.  v.  Broum,  Poph.  129. 

2  Eq.  Ca.  Abr.  714.    Pre.  Ch.  (55)  See  Lofft,  398.    Ever- 

425.     Otway  &  Hudson,  ante,  all  ▼.  Smalley,  1  Wils.  26.  S.C. 

Snow  V.  Cutler,    1   Lev.  136.  2  Stra.  1197. 

S.  C.  1  Sid.  153.    S.  C.  1  Keb.  (56)  See  Doe  &  Truby,  2 

567, 752,  800,  851.    S.  C.  Sir  Sir  W.  BL  947. 

T.  Raym.  164.  Carr  d.  Dagwel  (57)  2  Mau.  &  Sdw.  92. 
V.  Smger,  2  Ves.  604.    MarUn 
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a  tenant  in  tail.  Upon  this  evidence  the  learned 
judge  directed  the  jury  to  find  for  the  defendant ; 
and,  on  a  motion  for  a  new  trial,  the  Court  of 
King's  Bench  held,  that,  although  one  act  un- 
disturbed does  not  make  a  custom,  yet  it  might 
be  evidence  to  prove  the  custom,  as  in  Doe  & 
Mason  (pS)  I  Dampier,  J.  added,  that  if  frequent 
instances  of  barring  by  recovery  had  been  proved, 
which  is  inconsistent  with  the  mode  by  surrender^ 
there  would  have  been  weight  in  the  argument, 
that  the  single  instance  of  a  surrender  did  not 
support  the  custom. 

.  This  observation  may,  perhaps,  be  thought  to 
imply,  that  even  a  surrender  requires  a  cus- 
tom (59),  but,  I  submit,  that  it  was  only  intended 
to  convey  the  opinion  of  the  learned  judge,  that 
when  intails  have  been  barred  both  by  suiren- 
der  and  recovery,  in  the  same  manor^  the  only 
proper  mode  is  a  recovery,  if  that  has  been  fre- 
quent, and  there  is  a  sii^le  instance,  or  only  a 
paucity  of  instances,  of  elSecting  a  bar  in  any 
other  way. 

The  case  of  Grcofme  v.  Grayme  Sc  JEltony  de- 
cided by  Lord  Chancellor  Apsley  in  1763,  and 
cited  by  Mr.  Watkins  (60),  is  an  authority  for 
considering,  that  if  a  tenant  in  tail  of  a  trust 
of  copyholds,  accepts  a  surrender  of  the  l^al 

(58)  3  WU.  63.  ante  p.  35. 

(59)  AxidseeChurchy.Wyat,Mo.6S8.  lRo]lAbr.506.(B.)pl.l. 

(60)  1  vol.  Ck)p.  ir9. 
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estate,  it  tnU  bar  the  intail  and  remainders  over ; 
and  this  doclrinB  receives  some  sanction  from 
tiie  ease  of  OttVay  &  Hvdsifm{QV)'^  but  it  must 
be  recollected,  that^  in  thd  lattto  ca&e^  tile  intent 
to  teqiiire  a  fee  simple  was  not  only  fevideht^  bilt 
that  the  tenant  in  tail  did  every  thing  in  his  powei* 
to  effect  a  bai*,  by  the  forms  prescribed  by  the 
custon}  of  th6  manor. 

It  is  cle&r  that  i&  freehold  cases^  whiUt  ^e 
legal  and  eqfiitable  eistates  remsun  dilstinct^  the 
"cestiki  que  trust  can  only  bar  the  intail  and  r&- 
maindersy  by  the  same  acts  as  would  be  good 
if  tb<e  estate  were  legal,  and  thiat  evidence  Only 
of  an  intention  to  acquire  and  pass  a  f^  siiAple, 
iiB  by  a  devise^  which  Was  fOrmOrly  held  to  be 
feiufficiait(B2)>  would  not  be  sb  bow(e8). 

When  bn  intail  may  be  barred  by  suTrendo- 
oidy,  it  is  probable  that  a  court  of  equity  would 
de^m  a  smtender  of  the  fee  simple,  from  the 
trul^tee  to  the  ceshd  que  trusty  a  sufficient  bar  to 
the  intail,  as  in  ithe  case  of  Gragme  &  Grr&yme; 
but  where  the  custom  of  the  manor  requites 
other  feftos  to  be  ^pursued,  to  bar  an  intaii  of 
%he  l^ai  estate,  I  a|>prehend  that  the  couit  Would 
nbt  xiottsider  the  uhioti  of  thb  le^al  fee,  iifitii  the 

(61)  \M  di^>ra.  BoUler  y.  Allingtan^  1  Bro.  Ch. 

{Si)    WooUwagh    V.    WooU  Rep.  72.    Legate  v.  SeweU,  1 

wmgh,  Fk«c.  Chan.  828.  P.  W.  87.    Salvm  v.  ThumnUm, 

($S)    Kirkham    ▼.    &m<&,  cited  iii  Ihe  tii^  IM   cUses. 

Ami).  518.    Roe  A,  lEheraU  et  And  see  Radfird  V.  IHtioi,  3 

ml.  y.  Lowe  et  ql,  1  H.  BL  451.  Atk.  815. 


Ch.  11.]  OfE$ta$e$Ta$l  71 

equitable  intaU,  of  aay  other  act  operating  as  a 
declaration  of  intention  only,  to  be  a  bar  of  an 
ratail  of  copyholds,  unless  indeed  under  ?ery 
peculiar  ciKumstauces  calling  for  the  aid  of  the 
court,  as  in  Otwajf  &  Hudson. 

It  is  to  be  recollected,  that  the  baigain  and 
sale  of  commissioners  pf  bankrupt,  of  a  copy- 
hold estate  intailed  on  the  bankrupt,  is  a  bar  to 
the  issue  in  tail,  and  all  remainders  over,  the 
Stat,  of  21  Jac.  1.  c.  19.  though  not  expressly 
mentioning  copyholds,  being  held  to  extend  to 
them  (64). 

There  is  still  one  other  mode  by  which  an 
iatail  of  copyholds,  and  the  remainders  ovw, 
may  be  barred,  which  is  by  an  enfranchisement 
by  the  t^iant  in  tail  .(65). 

It  would  seem  that  length  of  possession,  and 
a  consistent  deduction  of  title  to  the  fee  simple, 
will  create  a  presumption  of  an  intail  having 
been  barred  (66). 

I  have  already  shewn  that  a  recovery  of  copy- 
holds does  not  alter  the  coarse  of  descent,  but 
that  if  the  person  suffering  the  recovery,  should 

X«)  See  ^  1  Jj»c.  C.15.  L(unn  v.  Gn^,  3  f.  W.  10. 

|>06t,  !^t. '  $jiibit^.'  poe  fl.  Reoji  v.  Huntington  a^d 

(6W  Chaihn^  V.  MwbaU,  0tjie5p,4i;a8t,a83.fliit8eeaT. 

?  KtP.  .J[B».  .6?4.  PAigp*  y.  »arrfT.-Simp»oii,Clayt,Rep438. 
»^gef,  9  Vcs.  Ji^  J27-8.         (66)|radwprei^'^<?a^,Clayt. 

PM^y- Turner,  I  y&n.  $93,  M^p.SUS.    Scroggp,  of  Cow^, 

458.  S,  C.  (caned  Bari^  y.  9^.    ^ge  (a  loupe,   3  H.  BL 

Turner.)  «  Cas.  ia  Chan.  174.  i*5j9,  461. 
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be  intitled  to  part  of  the  estate,  by  descent  from 
the  maternal  ancestor,  and  to  other  part  by  pur- 
chase, the  former  will  go  to  the  heir  ex  parte 
matemdy  and  the  latter  to  the  heir  ex  parte  pa- 
tem&i&J). 

And  according  to  Dell  v.  Higden  (68),  the  re- 
covery in  value  can  only  be  of  copyhold  lands 
within  the  manor. 

It  is  also  proper  to  notice  here,  that  equity 
will  not  relieve  against  an  erroneous  recovery 
of  copyholds,  or  decree  the  lord  of  the  manor 
to  entertain  a  plaint,  in  the  nature  of  a  writ  of 
error  or  false  judgment,  on  a  bill  by  a  remainder 
man,  after  an  intail  spent  for  many  years ;  though, 
if  there  is  an  error  in  any  adversary  proceedings 
in  the  customary  court,  equity  will  interpose  (69), 

And  the  reader  is  also  referred  to  the  act  of 
47  G.  3.  sess.  2.  c.  8.  by  which  it  vnll  be  seen, 
that  a  feme  covert,  as  well  as  persons  not  being 
under  coverture,  may  suffer  a  recovery  in  the 
customary  court  by  attorney,  to  be  constituted 
as  is  mentioned  in  that  act. 


(67)  Ante,  p.  56. 

(68)  Mo.  358.  pi.  488. 

(69)  Ash  V.  Rogle  and  the 
Dean  amd  Chapter  of  St  PauVs, 

1  Vera.  367.  Sho.  Par.  Ca.  67. 
Patishal'scase,  H.  8.  Jac.  Scac. 
1  Danv.  7*50.  Edwards's  case. 
Lane  98,  cites  S.C.  Sladeet  Ux. 
V.  IXowland  in  false  judgment, 
%  Bos.  h  Pul.  575.     Chriitum 


V.  Corren,  1  P.  W.  330.  Vide 
also  Bell  v.  CundaU,  Amb.  101, 
where  the  Court  of  Chancery 
would  not  entertain  a  bill,  to 
rectify  an  error  in  a  recovery 
suffiared  of  a  copyhold  estate, 
after  the  lapse  of  a  great  length 
of  time,  and  as  against  a  pur- 
chaser. 
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'    Mr.  Watkins,  after  maintaiiung  that  intails  may 
be  effected  in  all  manors,  where  a  grant  in  fee  sim- 
ple is  allowed,  adds,  ''  that  it  may  be  conceived 
"  frequently  prudent  to  avoid  the  opposition  of 
"prejudice,  or  of  a  rigid  adherence  to  what  is 
''  deemed  law,  as  consecrated  by  certain  cases 
*•  and  precedents,  (however  numerous  the  cases 
"  and  precedents  which  may  be  adduced  to  the 
"  contrary :)  and,  in  order  to  effect  this  end,  a  trust 
"  may  be  created,  whenever  the  custom  of  the  ma- 
**  nor  will  warrant  a  grant  in  fee.    For,  whenever 
"  such  grants  in  fee  are  allowed,  the  copyholds, 
"  which  may  be  so  granted,  may  be  entailed  in 
"  effect :  if  not  by  custom  at  law,  they  may  be  so 
"  in  equity  without  it.      For  the  custom  only 
'*  binds  the  tenancy,  and  has  nothing  to  do  with 
"  the  trust.     If  a  surrender  be  made  to  a  person 
."  and  his  heirs,  and  a  trust  be  declared  of  such 
''  estate  to  another  and  the  heirs  of  his  body,  a 
"  court  of  equity  will  see  it  observed.  The  trustee 
''  and  his  heirs  are  tenants  to  the  lord ;  and  the 
"  lord  has  nothing  further  to  do  with  it.    The 
'*  trust  is  between  the  tenant  and  the  cestuy  que 
"  use  J  and  solely  the  subject  of  equity  (70)." 


(70)  1  Vol.  on  Cop.  159  j 
and  at  the  end  of  that  Chapter 
he  gives  the  form  of  a  deed  by 
which  such  a  trust  may  be 
created.  The  following  note  is 
added  m  the  2d  Ed.  "  It  has 
"  been  suggested  to  me>  that 


<* 


u 


equity  cannot  call  in  the  legal 
estatey  as  ihR  legal  estate 
*'  could  not  be  transferred  to 
"  one  whom  the  custom  does 
not  notice.  But  qu.  whether, 
if  the  legal  estate  could  not 
*'  be  transferred  to  the  issue  in 
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The  expedient  suggested  by  Mr.  Watkins,  in 
order  to  create  an  intail  in  all  copyhold  lands,  has 
received  the  sanction  of  Mr.  Gilbert  Atherley,  in 
his  excellepit  treatise  on  Marriage  Settlements  (71); 
but  I  feel  it  a  duty  to  si^gest,  (though  with  .every 
due  respect  for  these  authorities,)  that  it  ought 
not  to  be  hastily  adopted  by  any  copyholder ;  for 
I  am  unwilling  to  believe,  that  a  court  of  equity 
would  sanction  a  device,  the  effect  of  which  would 
be  little  short  of  assuming  a  power  over  the  very 
existence  of  all  established  customs;  a  power 
which  no  court  of  law  would  or  could  exercise : 
indeed^  it  would  be  virtually  subjecting  the  cus- 
toms of  a  manor,  so  far  as  they  have  for  ages  past 
regulated  the  descent  and  transmission  of  the 
copyhold  property  within  it,  to  the  caprice  of 
every  copyholder :  I  must  at  least  be  allowed  to 
doubt,  whether  any  gentleman  at  the  bar  would 
feel  himself  justified,  in  recommending  a  title  so 
circumstanced;  and  I  would  ask,  should  the 
case  ever  occur,  how  the  equitable  intail  is  to 
be  barred  ? 

J  am  glad  to  find  that  I  am  not  singular  in  the 
opinion,  that  the  trust  of  a  copyhold  cannpt  be 

^^^ail^  the  court  of  equity  would  '^  suggestion^  yet  it  must  be 

^  not  in  such  case  leave  it  in  ''  proved  that  an  estate  to  A. 

^'  the  trustee^  and  make  him  f '  and  the  heirs  oif  his  body^  is 

"  hold  subject  to  the  equity.  '^  nat  induded  in  the  power  to 

^^  If  no  one  can  take  the  trust  '^  grant  or  limit  in  fee  simple.*' 

*^  who  could  not  take  the  legal  (71)  p.  5^. 
*'  estfte^  according  to  the  above 
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intailed,  where  an  intail  of  the  legal  estate  is  not 
allowed ;  the  contrary  position  is  controverted  by  a 
gentleman  much  distinguished  for  his  legal  know- 
ledge, both  -theoretically  and  practically  (72). 


(72)  Preston  on  Convey- 
ancing, 1  vol.  p.  153  to  160. 
And  see  the  case  of  PuUen  & 
mmeton,  9  Mod.483.  [5th£d.] 
There  an  estate  was  limited  to 
trustee*,  to  the  use  of  A.  and  the 
heirs  of  her  body  ^  she  married 
B.  The  lands  were  copyhold, 
and  not  capable  by  the  custom 
of  being  intailed,  so  that  no 
recoveiy  could  be  suffered  of 
them.  The  husband  and  wife 
by  indenture  of  bargain  and 
sale,  to  lead  the  uses  of  a  reco- 
very, declared  that  the  lands 
should  be  to  the  use  of  the  hus- 
band and  his  heirs  j  and  after- 
wards suffered  a  common  re- 
covery in  the  court  of  Common 
Fleas.  The  question  was,  what 
effect  the  recovery  had  upon 
these  copyhold  lands.  Lord 
Hardwick,  C.  said,  that  al- 
though by  the  custom  of  se- 
veral manors  copyhold  estates 
could  not  be  intailed,  yet  they 
were  capable  of  such  limitations 
as  might  make  them  fee  simple 
conditional,  and  that  it  would 
make  no  difference  that  the  wife 
was  not  seised  of  the  legal 
estate,  as  t%e  trust  estate  of  a 

VOL.  I, 


copyhold  could  in  no  case  be  ca- 
pable of  an  intail,  where  the 
legal  estate  was  not,  it  being 
necessary  that  there  should  be 
the  same  rule  concerning  pro- 
perty in  law  and  equity,  though 
as  to  the  manner  of  convey- 
ing estates,  some  difference 
might  be  made.  That  a  court 
of  equity  would  in  many  cases 
dispense  with  the  ordinary 
forms  in  passmg  estates,  but 
never  introduce  any  rules  that 
might  vary  the  nature  of  them 
at  common  law.  The  wife, 
therefore,  being  tenant  of  a  fee 
simple  conditional,  had  power 
to  dispose  of  it  by  surrender 
after  the  condition  was  per- 
formed, t.  e,  after  issue.  .And 
after  adverting  to  the  case  of 
Otway  &  Hudson,  liis  Lordship 
further  observed,  that  a  reco- 
very suffered  in  the  court  of 
Common  Fleas,  would  not  have 
barred  such  a  trust  estate  tail 
as  this,  supposing  it  to  be  an 
estate  tail,  unless  the  trustees 
had  refused  to  surrender,  &c. 
But  taking  this  estate  to  be  a 
fee  simple  conditional  at  com- 
mon law,  in  trust  for  th«  wife, 

C 
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The  reader's  particular  attention  is  called  to 
the  observations  adverted  to,  which  conclude 
with  the  following  interesting  passages :  "  Lord 
**  Chief  Justice  Bridgman  {Taylor  v.  SJuiw,  Car- 
**  ter  21,)  [6,  22.]  seems  to  have  decided,  that  an 
^'  estate  tail  in  copyhold  lands,  may  be  barred 
by  a  fine,  with  proclamations,  in  the  court  of 
Common  Pleas.  (See  also  the  observations  of 
"  Lord  Rardwicke  in  Pvllen  v.  Middleton^ 
''  9  Mod.  484.)  On  this  determination  it  is  to  be 
^*  remarked,  that  the  lands  are  within  the  juris- 
"  diction  of  that  court  (73),  though  they  are  more 
"  properly  impleadable  in  the  lord's  court,  and 
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as  it  really  wai,  after  the  con- 
dition performed,  she  might 
have  devised  it,  had  she  been 
sole,  by  will,  which  would 
have  operated  as  a  good  ap- 
pointment of  the  trust.  Being 
a  feme  covert,  she  had  join^ 
with  her  husband  in  executing 
a  deed  to  make  a  tenant  to  the 
prac^e,  and  suffeil^  a  common 
recovery  in  the  Common  Pleas 
together  with  him,  to  the  tise 
of  the  husband  and  his  heirs. 
Now  it  was  certain  that  a  feme 
covert  nught  by  tt  common  re- 
covery convey  her  fee  simple 
land,  as  well  as  bar  an  estate 
tail ;  for  she  being  secretly  ex- 
amined before  the  recov^-  was 
suffered,  she  was  as  effectually 
barred  as  she  would  be  in  the 


case  of  a  fine.  But  besides  this 
deed  and  recovery,  the  husband 
and  wife  had  gone  further  5  they 
had  brought  their  biU  in  the 
Court  of  Chancery  against  Che 
trustees  to  convey  the  legal 
estate,  and  a  decree  had  been 
made  for  that  purpose,  which 
he  was  to  suppose  had  been 
earned  into  execution ;  so  that 
all  had  been  done  that  could 
be  done  to  transfer  the  estate 
to  the  husband.  And  he  was 
of  opinion  that  it  was  well 
transferred  3  and  he  did  not  see 
ho\y  the  present  case  differed 
from  the  devise  of  a  trust  copy- 
hold estate,  which  had  alwavs 
been  held  good. 

(73)    But    see    Cmise    on 
Fines,  211,  212. 
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^'  in  this  respect  th^y  are  under  a  different  predi- 
**  cament  from  the  lands  of  the  tenure  of  ancient 
/'  demesne.    This  point  is  noticed,  as  a  means  of 
avoiding  the  rapacity  of  some  lords  of  copyhold 
manors,  who  refuse  to  permit  equitable  ovmers 
*•  to  suffer  a  recovery,  or  pass  a  surrender  in  the 
lord's  court,  without  being  admitted,  or  at  least 
paying  fines  as  if  they  were  admitted." 
^*  It  is,  however,  to  be  observed,  that  some  gen- 
tlemen, whose  opinion  is  intitled  to  the  highest 
respect,  are  not  satisfied,  that  a  fine  of  copyhold 
*^  lands  will  bar  the  trust  of  a  married  woman  in 
**  those  lands;  of  course  it  is  not  safe  to  rely  on  a 
**  fine  under  these  circumstances,  though  it  is  very 
proper  that  the  point  should  be  kept  in  mind, 
and  whenever  circmnstances  require  it,  pressed 
**  to  a  decision.    Can  a  person  claim  any  interest 
**  in  copyhold  lands  in  opposition  to  his  own  fine? 
*'  Is  he  not  estopped  ?   That  the  decision  will  be 
**  in  the  support  of  the  validity  of  the  fine,  is  a 
point  on  which  little  doubt  is  entertained  by  the 
writer  of  these  observations.     The  same  point 
"  applies  to  alienation  by  married  women  of  equit- 
*^  able  interests  in  copyhold  lands.    But  it  is  not 
**  apprehended  that  a  recovery  in  the  courts  of 
•*  Westminster  Hall  will  have  the  same  effect  as  a 
*'  customary  recovery :  since  a  customary  recovery 
''  is  the  prescribed  mode  of  barring  an  intail. 
"  Oliver  v.  Taylor,  1  Atk.  474."  (74) 

(74)  According  to  the  above     covery  may  be  suffered  in  the 
case  of  Oliver  &  Taylor,  a  re-      court  of  Common  Fleaa  of  cus- 
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It  must  however  be  recollected,  that  the  sta- 
tute of  4th  Henry  7,  is  said  to  extend  to  copy- 
holds, only  when  levied  by  a  disseisor,  or  by  a 
feoffee  of  a  copyholder  (75) ;  and  for  which  rea- 
son a  fine  or  plaint  in  nature  thereof  in  a  cus- 
tomary court,  will  not  bar  an  estate  tail,  except 
by  special  custom  (76) :  and  yet  it  has  been  said, 
that  the  interest  of  p.  copyholder  might  be  con- 
cluded by  a  fine  levied  in  the  lord's  court  (77). 

After  an  attentive  consideration  of  the  question 
so  very  properly  raised  by  Mr.  Preston,  on  the 
effect  of  a  fine  of  copyhold  lands,  when  levied  in 
the  court  of  Common  Pleas,  I  feel  it  incumbent 
upon  me  to  state  my  opinion,  that  neither  the 
legal,  nor  the  equitable  interest  in  copyhold  lands, 
could.be  bound  by  a  fine  so  levied,  but  that  in 
either  case  it  would  be  coram  non  jndice.  The 
contrary  opinion  does  not  appear  to  me  to  receive 


tomary  freeholds^  passing  by 
surrender  in  a  Borough  Court, 
but  not  of  copyhold  lands.  Yet 
see  P,idlen  &  Middleton,  ubi 
81^.  where  a  recovery  was  suf- 
fered in  the  Court  of  Common 
Fleas,  of  the  trust  of  copyholds. 

(75)  Post,  title.  Statutes: 
and  see  Tay lor  v,  Shaw,  Carter, 
6,  22. 

(76)  Cruise  on  Fines,  175, 
193,  213 ;  but  see  4  Inst.  270. 
["  Surrenders  or  Plaints  in  na- 
ture of  fines  and  recoveries  may 


bar  estates  tail  as  well  in  the 
Court  Baron  as  at  the  common 
law,  if  the  custom  have  been 
such,  which  is  the  rule  in  these 
cases.  3  Feb.  1602.  45  Eliz.'* 
Cary's  Rep.  30. 

(77)  SeeN.l.to  Harg.  and 
Butl.  Co.  Litt.  121.  a.  Hunt  v. 
Bourne,  Comy.  93,  124.  S.C. 
1  Salk.  340.  1  Lutw.  301. 
Vide  also  2  Inst.  513.  2  Watk. 
on  Cop.  39  to  42. 5  but  see 
Cruise  on  Fines,  211. 
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the  least  support  from  the  argument,  that  the 
freehold  interest  of  the  lord,  or  his  grantee,  in 
the  copyhold  lands,  is  impleadable  at  common 
law ;  and  the  opinion  I  have  formed,  that  there 
is  no  distinction  in  this  respect  between  the  legal 
and  the  equitable  interest,  in  copyhold  cases,  is 
in  no  slight  degree  sanctioned  by  the  clear  prin- 
ciple, that  a  fine  could  not  have  been  levied  of  a 
use  at  common  law  (78),  and  that  it  is  only  since 
the  statute  of  uses,  that  the  judges  have  allowed 
a  fine  of  the  equitable  interest,  in  freehold  cases, 
to  have  the  same  force  as  a  fine  of  the  legal 
estate  (79) ;  and  if  a  fine  in  the  court  of  Common 
Pleas  by  a  copyholder  seised  of  the  legal  estate, 
would  be  void,  on  account  of  his  disability  either 
to  implead  or  be  impleaded  in  that  Court,  in 
respect  of  his  copyhold  lands,  so  I  apprehend  a 
fine  levied  there  by  a  cestui  que  trust  of  copy- 
holds, would  be  alike  inoperative. 

(78)  Bro.  Abr.  tit.  fine  of  wife^  in  that  case^  was  seised 
bnd^  pi.  4.  cites  27  H.  8.  20.  of  a  fee  simple^  conditional^  and 

(79)  1  Ch.  Ca.  49, 213, 268.  that  a  bill  had  been  filed  in 
Ca.  Temp.  Talb.  41.  1  Cruise,  equity  against  the  trustees  to 
310,211.3  and  see2 P. W.  147.  compel  a  conveyance  of  the 
3  Atk.  729.  l^g^  estate,  and  a  decree  ob- 

As  far  as  the  observations  of  tained  for  that  purpose  ^   and 

Lord  Hardwicke  in  PuUen  &  that  it  is  probable,  (although  the 

Middletfm,  may  be  thought  fa-  &ct  is  not  noticed  by  the  re» 

vourable  to  the  power  of  levy-  porter),  that  the  husband  and 

ing  a  fine,  or  suffering  a  reco-  wife  were    not    permitted   to 

very  in  tbe  Court  of  Common  make  a  surrender  of  the  equit- 

Pkas  of  the  trust  of  copyholds,  able  estate  in  the  Manor  Court, 

it  is  to  be  recollected,  that  the  Vide  Otway  &  Hudsm,  ubi  sup. 
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As  the  wife  is  not  dowable,  except  by  custom, 
the  quantity  and  duration  of  her  interest,  are  of 
course  regulated  by  the  prevailing  custom  of  each 
particular  manor,  where  freebench  is  allowed :  it 
is  generally  a  third  for  her  life,  as  at  common  law, 
but  sometimes  a  moiety,  or  even  the  whole  (80) ; 
in  other  instances,  it  is  a  fourth  part  only,  or  only 
a  portion  of  the  rent  (81);  frequently  the  cus- 
tomary right  is  dura$ite  vidmtate;  and  in  some 
manors  it  is  confined  to  her  chaste  viduity  (82) ; 
in  manors  governed  by  the  tenure  of  gavelkind, 
as  at  Canonbury  and  in  other  manors  in  Mid- 
^  dlesex,  the  wife  takes  a  moiety  for  her  widow- 


(80)  1  Inst.  33.  b. ;  and^  in 
the  mEuioir  of  TilUBtan  Deatie^ 
in  Somersetaliire^  for  an  estate 
IB  foe.  Noy^  3.  1  Lev.  178. 
I  Keb.  9M.  2  Walk.  <m  Cop.  9r . 

(81)  See  9  Col.  Jorid.  9SS. 
(83)  Rob.  Qw.  b.  d.  o.  9. 

9  Watk  on  Cop«  89.  Doe  v. 
.^liSraiOj  10  Sast^  590.  Invrfaich 
case  K;  waa  held^  that  it  was  not 
neoessaiy  to  shew  Instances  of 
forfeitura  for  inoontinence  in 
8U]^rt  of  the  cuatom^  and  that 
the  frequent  u^  of  the  simple 
term  «idta^>  might  be  explain* 


ed  by  other  entries  to  mean 
ehaaie  ridnity. 

In  &e  maaoRi  of  East  and 
West  Embome^  and  the  manor 
of  Chadleworth^  hi  Berkshire, 
the  widow^  if  found  guilty  of 
mcontmency,  loses  her  free* 
bench^  unless  she  comes  into 
courts  riding  backwards  up<m  a 
black  ram,  repeating  certain 
words :  the  same  custom  pre- 
vails in  the  manor  of  Torre,  in 
Deronshire.  See  1  Cm.  Dig. 
3^,  cites  Blount  Fragm.  Vide 
also  9  Wade,  on  Cop.  p.  89. 
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hood :  and  by  the  custom  of  many  manors,  the 
widow  of  a  copyholder  for  lives  is  intitled  to 
freebench  (83). 

The  wife  has  not  an  incipient  title  to  freebench 
by  the  marriage,  as  in  dower  at  common  law,  or  at 
most  it  is  a  conditional  inception,  for  she  is  inti- 
tled to  freebench  only  in  the  event  of  the  hus- 
band's djfing  seised  (84).  Though  by  the  custom 
of  some  manors,  the  right  attaches  to  all  the  copy- 
holds of  which  the,  husband  is  seised  during 
coverture. 

If,  therefore,  the  husband  surrenders  and  dies, 
the  subsequent  admittance  of  the  surrenderee, 
having  relation  to  the  time  of  the  surrender,  will 
defeat  the  widow's  customary  estate  (85). 


(83)  Co.  Litt  33  b.  Noy,2. 
Chantrell  v.  Randall,  1  Lev. 
20.  Newton  v.  Shafto,  ante^ 
p.  36.  Rob.  Gav.  b.  8.  c.  3. 
Chapman  ▼.  Skarpe,  ^  Show. 
184.  2  Com.  Dig.  Copyhold^ 
(K.8.)  Kitch.  201-3.  Amd  see 
3  Leo.  S^j  where  it  was  flsid^ 
that  a  custom,  that  a  wife 
flhonld  not  have  her  dower, 
unless  abe  claimed  it  within  a 
year  aiMl  a  day,  was  good. 

(84)  Benson  v.  Scott,  4  Mod. 
i51.  12  Mod.  49.  S.C.  3  Le- 
vin, 385.  S.  C.  1  Salk.  185. 
S.  C.  Holt,  160.  S.  C.  Skin. 
406.    S.C.   Garth.  275.    S.C. 


Cumb.  234.  Walter  &  Bart- 
lett,  2  Rol.  Rep.  179.  Howard 
V.  Bartlet,  Hob.  181.  fValdoe 
V.  Bertlet.  Cro.  Jac.  573. 
Palm.  111.  1  Freeman,  516. 
Godwin  v.  fVintmore,  2  Atk. 
526. }  and  see  The  King  v.  the 
Inhabitants  of  Lopen,  2  T.  R. 
577>  in  which  a  pauper  in  pos- 
session under  a  bond  given  be- 
fore marriage  by  the  wife, 
(dowable  by  the  custom  if  the 
husband  died  seised,)  was  held 
to  gain  a  settlement. 

(85)  Benson  v.  Scott,  sup. 
Vaughan  d.  Atkins  v.  Atkins, 
5  Burr.  2785-6-7. 
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And  so  will  the  admittance  of  the  husband's 
devisees  in  trust,  if  he  surrenders  to  the  use  of  hi& 
will,  but  not  otherwise  (86). 

It  is  also  defeated  by  the  admittance  of  a  bar- 
gainee of  commissioners  of  bankrupt,  which  has 
relation  to  the  inrolment  of  the  bargain  and  sale, 
nor  will  the  admittance  of  the  wife  before  the 
bargainee  make  any  difference  (87). 

And  it  will  be  defeated  by  the  admittance  of  a 
mortgagee  after  the  death  of  the  husband  (88). 

And  even  by  an  agreement  for  sale  for  a  va- 
luable consideration,  and  there  is  no  distinction 
in  this  respect  between  copyholds  of  inheritance, 
or  for  lives  only  where  the  widow  is  dowable  by 
the  custom  of  the  manor  (89). 

Freebench  is  also  destroyed  by  the  forfeiture  of 
the  husband  (90),  but  not  as  against  the  heir  of 
the  lord,  in  cases  of  forfeiture  at  the  election  of  the 
lor^,  should  the  ancestor  not  have  entered,  or  if 
he  should  have  purged  the  forfeiture  by  accepting 
a  surrender  or  otherwise  (91). 


(86)  Forder  v.  Wade  & 
others/ 4  Bro.  Rep.  520.  HUl  v. 
Hill,  Co.  Eut.  123.  a.  125.  a. 

(87)  Parker  v.  Bleeke,  Cro. 
Car.  568.  S.C.  W.Jo.  451.} 
and  see  2  Vera.  194-5.>  in 
Moyses  v.  Little, 

(88)  BenwfiY, Scott, vhissai^, 
(8?)  Hinton  v.  Hinton,  2  Ves. 

631-8.  S  C.  Amb.  277.  Brown 


V.  Raindle,  3  Ves.  Jnn.  256 ; 
but  see  Mmgrave  v.  Dashwood, 
2  Vem.  45,  63,  which  case, 
however,  is  not  considered  an 
authority  against  the  rule.  See 
Hinton  &  Hinton,  sup. 

(90)  Allen  v.  Brack,  Winch. 
27.  S.  C.  CAllen  v.  BoothJ,  Lex. 
Man.  107. 

(91)  1  Frecia.  517. 
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And  it  is  subject  to  a  lease  with  license  (92), 
though,  by  special  custom,  a  wife  may  have 
dower  subject  to  the  lease,  and  take  the  benefit 
of  it  (93). 

And  fJpeebench  is  destroyed  by  unity  of  the 
freehold,  but  if  a  copyholder  purchase  the  free- 
hold in  the  name  of  a  trustee,  or,  if  the  lord 
enfeoff  a  stranger,  and  such  feoffee  conveys  to 
one  for  life,  with  remainder  to  the  copyholder 
in  fee,  who  grants  away  the  remainder,  the  copy- 
hold continues,  and  the  widow  will  consequently 
be  intitled  to  fireebench  (94). 

If  the  lands  escheat  for  want  of  a  customary 
heir,  still  the  wife  shall  have  her  freebench  against 
the  lord  or  his  grantee,  the  law  vesting  the  estate 
in  her  upon  the  death  of  the  husband  (95). 

As  ^ere  can  be  no  proper  disseisin  of  a  copy- 
hold, the  entry  of  the  disseisor  will  not  preju- 
dice the  wife's  title  to  dower  (96). 

And  as  any  act  of  the  husband  for  a  valuable 
consideration  defeats  the  wife's  dower  equally 


(92)  Salisbury  d.  Cooke  v. 
Hurd,  Cowp.  481.  1  Freem. 
516.  Fareley's  case,  Cro.  Jac. 
36.  S.  C,  {Holder  v.  Farley), 
Mo.  758. 

(93)  ma  y.  HiU,  ante, 

(94)  JDugworih  v.  Radford, 
W.  Jones^  462.  Lashmer  v. 
Avery,  Cro.  Jac.  126.  Walter 
&  Barileii,  or  Howard  &  Bart- 
let,  or  Waldoe  &  Bertlet,  antc^ 


p.  87.  And  see  Jenk.  318.  pi.  15. 

(95)  3  Tol.  Watk.  on  Cop. 
85.  cites  Chantrell  v.  Randall, 
ante.  Newton  &  Shafio,  ubi 
supra.  Clarke  v.  Candle,  2  Si- 
derf.  165.  and  Howard  v.  Bart- 
let,  Waldoe  v.  Bartlet,  sup. 
Jurden  v.  Stone,  Hut.  18. 

(96)  2  vol.  Watk.  on  Cop. 
77.  Post,  tit.  '  Customary 
Plaints  (Disseisin).* 
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with  a  legal  surrender  (97),  so,  under  au  agree- 
ment to  surrender  a  copyhold  estate  as  an  addi- 
tional security,  the  wife  is  compellable  in  equity 
to  surrender  pursuant  to  the  contract  (98), 

But  the  dying  seised  i&  not  essential  to  dower 
in  gavelkind  lands  (99). 

A  wife^  is  not  dowable  pf  a  trust  either  of 
copyholds  or  customary  freeholds  (100),  though 
this  was  formerly  doubted  (101). 

Nor  is  the  wife  of  a  trustee  intitled  to  dower, 
any  more  than  at  common  law  (102),  and  though 
Burgess  v.  Wheate  (lOS)  is  an  authority  in  favour 
of  the  widow  of  the  trustee,  where  the  cestui  que 
trust  dies  without  an  heir,  yet,  I  apprehend,  she 
would  be  considered  a  trustee  in  equity  for  the 
lord,  or  for  the  personal  representatives  of  the 
cespui  que  trusty  if  they  had  any  claim  against 
the  lord  under  any  constructive  notice  of  a  trust; 
and  as  the  title  of  the  heir  is  incomplete  as  against 


(97)  Ante,  p.  88. 

(98)  Brown  v.  Bxmdle,  3 
Ves.  Jun.  356. 

(99)  See  note  164.  Waik. 
Glib.  Ten,  Watk.  on  Dese. 
64  (n). 

(100)  Forder  v.  Wade  and 
others^  4  Bro.  Ch.  Rep.  521. 
Godum  y.Wmmore,  %  Atk.  526. 
Attorney' General  v.  Scott,  Cad. 
£q,  temp.  Talb.  138.  Femm's 
case,  4  Co.  1  b.  Dixon  v.  Sa- 
mile  and  others^  1  Bro.  Ch.  Rep. 


326.  Cwrtii  v.  Curtis,  3  ib.  629. 
Chaplin  v.  ChapUn,  3  P.W.  229. 

(101)  Otwoff  &  Hudson,  2 
Vem.  685.  Banks  v.  StUUm, 
2  P.W.  700.  And  B&t  Newbery 
V.  Wighom,  cited  2  Vem.  45. 
in  Musgrave  &  Dashwood;  and 
Forder  &  Wade,  sup. 

(102)  Bevant  v.  Pope,  2 
Freem.  71.  Vide  also  Noel  y. 
Jeoon,  ib.  43. 

(103)  1  Sir  W.  BI.  123.       ' 
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the  lord,  without  admittance,  so,  I  conceive, 
would  be  that  of  the  widow  in  such  a  case,  if 
the  dower  were  only  of  a  portion  of  the  estate  ; 
and  it  is  to  be  recollected,  that  upon  the  death 
of  a  cestui  que  trust  without  heirs,  the  heir  of 
the  trustee  has  no  equity  to  compel  the  lord  to 
admit  him  (104). 

As  the  admittance  of  a  surrenderee  defeats 
the  estate  of  the  widow  of  the  surrenderor,  so 
the  widow  of  a  purchaser,  who  dies  before  ad- 
mittance or  presentment  of  the  surrender,  is 
dowable,  the  law  casting  the  freebench  on  the 
widow,  just  as  it  casts  the  descent  on  the  heir ; 
and  the  admittance,  by  relation,  makes  the  hus- 
band seised  from  the  date  of  the  surrender  (105). 

Though  the  heir  dies  before  admittance,  yet 
will  his  wife  be  dowable  (106). 

And  a  wife  is  intitled  to  dower,  though  she  be 
divorced  a  mensa  et  thoro  (107). 

A  jointure  before  marriage,  in  lieu  of  dower 
and  thirds,  out  of  any  lands  of  freehold  or  inheri- 
tance^ is  a  bar  in  equity  of  freebench  (108). 


(104)  Williams  V.  Lord  Lons- 
dale, 3  Ves.  Jim.  75S. 

(105)  Vaughan  d.  Atkins  ▼. 
JMns,  5  Butt.  8785. 

(100)  Fisher^  44.  Watk.  on 
Desc.  ^-4.  Gilb.  Ten.  288. 
And  if  the  ipvidow  of  the  an- 
cestor Is  endowed^  the  wife  of 
the  heir  is  to  be  endowed  of 
the  residue  of  the  estate.  Baker 
V.  Berisford,  Sir  T.  Raym.  58. 


(107)  Howard  v.  BartUi, 
ante.    Fisher^  44. 

(108)  Walker  v.  Walker,  1 
Ves.  54.  And  in  Jordan  y.  Sa- 
vage, 2  £q.  Ca.  Abr.  101.  pi.  8. 
the  wife  was  held  to  be  barred 
of  her  customary  estate,  though 
she  was  an  in&nt  at  the  date 
of  the  articles,  and  was  not 
made  a  party  to  them. 
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And  a  devise  in  full  of  all  dower  or  thirds^  has 
also  been  held  in  equity  to  be  a  satisfaction  of 
freebenchy  lyhich  is  a  customary  right  nomine  do- 
*w(109). 

But  as  there  is  no  dower  of  the  trust  of  a 
copyhold,  the  widow  of  a  purchaser  who. ne- 
glects to  take  a  surrender,  or  where  the  surrender 
is  void  for  want  of  presentment,  would  not  be 
intitled  to  freebench. 

When  a  wife  is  dowable  by  custom,  she  has 
all  the  incidental  qualities  of  dower  at  common 
law  (110),  and  may  recover  damages  by  the  sta- 
tute of  Merton(lll);  yet  it  has  been  said  that 
the  remedy  for  such  damages  is  in  the  court  of 
the  manor,  or  in  Chancery  only,  and  that  no  ac- 
tion will  lie  for  them  at  common  law  (112). 

It  has  been  held,  that  a  woman  may  sit  upon 


(109)  JVardey.Warde,Amb. 
299. 

(110)  Where  the  custom  was 
that  the  widow  should  have 
freebench^  durante  viduitate, 
and  she  sowed  the  land  and 
married  before  the  com  was 
ripe^  it  was  adjudged  that  the 
lord  should  have  the  crop^  as 
she  had  determined  her  estate 
by  her  own  act^  but  that  if  her 
lessee  had  sown  the  land^  then 
he  would  have  been  intitled  to 
the  crop.  Oland  v.  Burdwick, 
Cro.  Eliz.  460.  b.  S.  C.  5  Co. 
116.    S.  C.    Mo.  394.  pi.  512. 


S.  C.    Gouldsb.  189.  pi.  136. 
2  Inst.  80-1. 

(111)  Post,  tit.  '  Statutes.* 

(112)  Co.Cop.s.51.Tr.ll9. 
Shaw  y, Thompson,  4  Co.  30.  b. 
8.  C.  1  Roll.  Abr.  600  3  but  in 
the  report  of  S.  C.  Mo.  411, 
it  is  said  that  at  another  day 
three  justices  held  the  action 
maintainable,  because  the  court 
baron  cannot  hold  plea,  nor 
award  execution  of  jf  40  da- 
mages, and  yet  the  damages 
were  weU  assessed  there.  And 
see  S.  C.  Cro.  Eliz.  426. 
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the  homage,  either  in  a  customary  or  common 
law  court  baron,  but  not  to  try  issues,  it  should 
seem  (113). 

I  shall  hereafter  shew  more  particularly,  that 
the  wife's  estate  is  a  continuation  of  the  hus- 
band's, and  that  she  therefore  holds  of  the 
lord  (114),  but  it  would  appear  that  the  rule  does 
not  extend  to  gavelkind  lands,  nor  to  those  in- 
stances where  she  takes  only  a  portion  of  the 
land,  for  there  her  entry  is  necessary. 

Where  the  husband's  dying  seised  is  not  es- 
sential to  the  wife's  right  to  dower,  as  in  gavel- 
kind lands,  and  she  has  a  provision  by  way  of 
jointure,  charged  upon  other  land,  which  is  re- 
lied upon  as  a  protection  against  freebench,  care 
should  be  taken  on  the  part  of  a  purchaser,  to 
ascertain,  that  there  is  a  good  title  to  the  lands 
so  charged ;  this  is  more  particularly  essential  in 
copyhold  cases,  as  lands  of  that  tenure,  are  not 
within  the  statute  of  uses  and  jointures  (115). 

Some  observations  on  the  practice  of  joining 
the  wife  in  a  surrender  of  copyholds,  will  be 
found  under  the  head  of  Copyhold  Assurances, 
and  the  reader  is  also  referred  to  Chap.  IV.  title, 
Doctrine  of  Election. 


(113)  2  Inst.  119.    N.  10.  And  vide  Chapman  v.  Skarpe, 
and  N.  16S.  to  Watk.  GUb.Ten.  2  Show.  184. 

p.  357,  475.  Post,  tit.  '  Suit  of         (115)   See     VemorCs    case. 

Court.*  4  Co.  1.  b.  post,  tit. '  Statutes.' 

(114)  See  title 'Admittance.* 
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OF  CURTESY  (116> 


We  have  already  seen  that  curtesy  is  only  a 
collateral  quality  in  copyholds,  and  cannot  exist 
but  by  custom,  therefore,  as  in  the  case  of  free- 
bench  (117),  the  custom  of  each  particular  manor 
must  be  resorted  to,  to  ascertain  the  quantity 
and  extent  of  the  interest  of  the  husband  in  the 
lands  of  a  feme  copyholder  (118) :  it  is  generally 
an  estate  for  the  life  of  the  husband  if  there  is 
issue,  as  at  common  law,  but  in  gavelkind  lands 
a  moiety  only,  so  long  as  he  continues  unmarried, 
and  even  though  there  is  not  any  issue. 

It  is  said,  that  if  the  custom  is  for  a  man 
taking  a  copyholder  to  wife,  and  having  issue, 
and  outliving  her,  to  be  intitled  to  curtesy,  he 
has  no  right,  unless  the  wife  is  seised  of  the 
estate  at  the  time  of  the  marriage  (1 19) :  this 
authority  has  been  doubted  (120),  but,  as  it  ap- 
pears to  me,  without  any  cause ;  for,  if  the  wife's 


(116)  Formerly  the  estate  of 
the  husband  in  his  wife^s  lands 
was  termed  his  dower,  equally 
with  the  estate  of  the  widow  in 
the  lands  of  her  husband.  Rob. 
Gav.  b.  2.  c.  1.  p.  136.  See 
also  Index  to  Fitzh.  Abr.  2 Watk. 
on  Cop.  68. 

(117)  Ante,  p.  86. 

(118)  Ever  v.  Aston^  Moore, 


271-2.  S.C.  {Ewer  y.A8twicke,) 

1  And.  192.  Rob.  Gav.  b.  2. 
c.  1. 

<119)  Sir  J.  Savage*  s  case, 

2  Leo.  109.  S.  C.  cited  in  Beale 
&  Langley,  ib.  208.  Gilb.  fen. 
326.    Fisher,  43. 

(120)  See  Clements  v.  Scuda^ 
more,  ante,  p.  33. 
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right  accrued  after  the  marriage,  how  could  it  be 
said  that  the  husband  married  a  copyholder?: 
And  it  is  to  be  recollected,  that  all  customs  of 
such  a  nature  are  to  be  construed  strictly. 

Influenced  by  that  rule,  I  apprehend,  that 
where  the  custom  of  the  manor  allows  of  cur- 
tesy, only  on  the  wife's  dying  seised,  the  dying 
seised  is  essential,  in  analogy  to  the  case  of 
dower ;  but  a  special  custom  of  that  nature  would 
not  operate  unfavourably  to  the  husband,  as  it  is 
equally  out  of  the  wife's  power  to  make  any 
disposition  of  her  copyhold  as  of  her  freehold 
property,  without  the  concurrence  of  her  hus- 
band (121). 

Mr.  Watkins  seems  to  have  thought,  that 
where  the  custom  does  not  expressly  require, 
that  there  should  be  issue,  the  having  issue  is 
not  essential  to  give  the  husband  a  title  (122) ; 
but  I  should  apprehend,  that,  when  curtesy  is 
allowed,  if  the  custom  is  silent  with  respect  to 
there  being  issue,  the  rule  of  the  common  law 
would  prevail. 

But,  where  curtesy  is  allowed  by  the  custom 
of  the  manor,  there  is  the  same  distinction  be- 
tween curtesy  and  freebench,  in  favour  of  the 
husband,  as  between  curtesy  and  dower  at  com- 
mon law ;    therefore,   even  of  a  trust  of  copy- 

(121)  A  custom  for  her  to  And  see  1  vol.  ib.  273-4,  cites 
do  so  would  be  bad,  ante,  p.  29.      Rob.  Gav.  b.  1.  c.  1.  p.  136, 

(122)  2   vol.   on   Cop.    93.      150. 
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holds,  the  husband  may  be  tenant  by  the  cur- 
tesy (123). 

Though  the  law,  as  to  freehold  lands,  vests 
the  estate  by  curtesy  in  the  husband,  without 
assignment,  and  even  without  entry,  if  the  wife 
is  already  in  possession,  and  prevents  the  heir 
from  entering  and  acquiring  seisin  (124),  yet,  I 
apprehend,  if  the  husband  takes  only  a  portion 
of  the  wife's  copyhold  land,  so  that  his  interest 
cannot  be  considered  as  a  continuation  of  her 
estate,  an  assignment  and  entry  are  equally  as 
necessary  as  in  the  case  of  freebench  (125). 

Where  the  title  of  the  wife  is  complete  against 
all  persons  but  the  lord  in  respect  of  his  fine,  as 
where  she  takes  by  descent,  the  non-admittance 
of  the  wife  will  not  affect  the  husband's  right  to 
the  customary  curtesy  (126):  and  it  is  observable, 
that  in  Doe  &  Brightweuy  the  only  evidence  on 
the  rolls,  of  the  husband's  right  to  curtesy,  was 
three  instances  of  the  admission  of  husbands, 
whose  wives  had  been  previously  admitted. 


(123)  2  Bl.Com.  337.  Sweet-  (126)  Doe AManerY. Bright- 
apple  V.  Bindon,  2  Vem.  536.  teen,  10  East,  583. ;  and  see 
Cunninghamv, Moody, lVe8.l76.  Ever  &  Aston,  or  Ewer  &  Att' 
2  Watk.  on  Cop.  so,  95.  wicke,  ante,   (n.  118).  6  Vin. 

(124)  Watk.  on  Dese.  103.  Cop.  (H.e.)pl.  2.   Calth.Bead. 

(125)  Post,  tit. 'Admittance.  69. 
(Baron  and  Feme.)' 
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OF  PARTICULAR  STATUTES 

qffectifigj  and  not  qffectingy  Copyholds. 

Before  we  quit  the  subject  of  the  peculiar 
properties  of  copyhold  tenure,  contrasted  with 
the  incidental  qualities  of  frank  or  freehold  te- 
nure, it  appears  to  me  desirable  to  consider  of 
the  applicability  of  particular  statutes  to  copy- 
hold lands,  when  not  expressly  named  in  them : 
and  in  which  we  are  essentially  aided  by  the 
following  exposition  of  Lord  Coke:  viz.  that 
when  an  act  of  parliament  altereth  the  service, 
tenure  or  interest  of  the  land,  or  other  thing  in 
prejudice  of  the  lord  or  tenants  of  the  manor, 
there  the  general  words  of  such  act,  extend  not 
to  copyholds  (127):  but,  when  an  act  is  generally 
made  for  the  good  of  the  commonwealth,  and  no 
prejudice  may  accrue  by  reason  of  the  alteration 
of  any  interest,  service,  tenure,  or  custom  of  the 
manor,  there,  usually,  copyholds  are  within  the 
general  purview  of  such  acts  (128). 


(127)  It  WB8  on  this  prin- 
ciple that  copyholds  were  held 
not  to  be  within  the  act  12  Car.  3. 
of  Regicides.  See  Duke  of 
York  V.  Marsham,  Hard.  432. 
Lord  ComwaOis^s  case.  2  Vent. 
38.  et  vide  1  Show.  287.  Carth. 
205. 

(128)  Co;Cop.8.53.Tr.l22. 
VOL.    I. 


Heydon's  case^  3  Co.  8^  9. 
Moore^  128.  Sav.  66-7.  Aoio- 
den  V.  MaUter,  Cro.  Car,  42. 
Gtaver  v.  Cope,  Carth.  206. 
S. C.  3  Lev.  327.  S.Q.4Mod. 
83,84-5.  S.C.  Holt^l59.  S.C. 
Skin.  296,  305.  SX.  1  Salk. 
185.  Doe  d.  WaUon  v.  UouU 
ledge,  Cowp.  710. 1  BacAb.  71 1. 


98  Statutes.  [^P^RT  I. 

Confonnable  to  this  rule,  copyholds  are  held. 


To  be  within 


The  statute  of  Merton,  20  Hen.  3.  c.  1,  giving 
damages  on  a  recovery  in  a  Mrrit  of  dower  (129). 

The  3d  and  4th  chapters  of  West  2.  13  Ed.  I. 
^ving  a  cui  in  vita  upon  a  discontinuance  by  the 
bs^on,  a  receit  upon  the  baron's  refusal  to  defend 
the  wife's  title,  and  a  quod  ei  de/orceat  to  particular 
tenants :  and  also  the  32  Hen.  8.  c.  28.  giving  an 
entry  in  lieu  of  a  cui  in  vita(1^0). 

Thfi  4th  Hen.  7.  c.  24.  making  fines  a  bar  on 
five  years  non-claim,  but  this  is  only  where  a  fine 
is  levied  by  a  disseisor,  or  by  the  feoffee  of  a^  copy- 
holder, as  a  fine  by  a  copyholder  is  void  (131). 

(1^9)  Shaw    &    ThampaoHy  Waik.  on  Cop.  36.  189,  190l 

4  Co.  30.  b.  S.  C.   do.  Bliz.  Sed  qware,  as  to  tbe  32  H.  & 

4S6.   8.  C.  Mo.  410.   1  Roll.  q.  S8.  and  see  le^ien^  (156) 

Abr.  600.  Co.  Cop.  8.  55.  Tr.  of  this  chap,  and  Kitch.  173. 
1S6.  i  and  see   1  Inst.  s.  36«         (131)  termor's  ca^.  3,  C^. 

8  Inst.  80.  Cro.  Car.  43.,  in  77r^Sqgyn'sca^,5Co.l^,h. 

Rowden  &  MdUter.    Anie^  title.  3fargL^  ^qdgefs  ca^^   9   Co. 

Freebench.  105.  a.  Co.  Cop.  s.  55.  Tr.  126. 

(130)  Heytion's  case,   ante  H^let  v.   Carpenter,  3  K^ 

p.  97.  Co.  Cop.  s.  55.  Tr.  126i,  775.  SyC.  1  Vait.311.  Saliard, 

Rowden  &  Malster,  sup.    Rosr  &  Ev^afs  case^    1  Leo.  99. 

welVs  case,  Dy.  2(54.  a.    Say.  Arehhold  v.  Cook,    Noy,  23. 

67.     Gab.  Ten.  10*    2   vol.  cites  MjHUy^  Brqdl^,  T.  2  Jac. 
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The  32  Hen.  8.  c.  2.  21  Jac.  1. 1. 16.  of  IMnta- 
tions  of  actions,  &c.  (132). 

lb.  c.  9.  against  maintenance,  champerty  and 
buying  of  titles  (133). 

lb.  e.  34.  givitig  grantees  of  rev^mions  ^vighi  of 
entry,  and  of  actiwir  against  lessees  (134). 


C.B.  2  fast.  616.  Pr^emaw 
^.  BatMt,  1  SM.  45d.  Fte^r 
ston  on  Comr.  1  Vol.  260, 
dOl.  2  Sanders  on  Uses  and 
TntBtB,  17.  Slliq>.Tou€fittt.21-2. 
6^m.  Cop.  (0.d.)  pL  13,14.  JOo^ 
£  fatTOni  ei  al.  v.  BdUef  etal. 
3T.R.17a.po5t,  m.  'Fbrfatow/ 
(132)  ^  Ed.  &.  Bit^.  li- 
iMMiofU^  p[.  %  Kitcfh.  167. 
If^  ▼.  Cmttrd,  2  Cli(. 
ett«  151.  S.  C.  1  V«m.  195. 
KiOgkf  h  Adamum,  9:  Vt&txA. 
ft5.  C^feb.  ]%.  «etatlpif.  (43^.  I.) 

0lbv^  ft  Cq^,  ahte  p.  97.  (buf 
8(&\n<M|MfiKM]afIy  dte  rtspote 
ui'yLcfV'.  and  4  Mbd.)  ^SIAm^K 
^IfonqMm,  Mo.  411.  He§i^'s 
tmt,  lb.  198;  2  Waik;  on  Copi; 
3f.  PMt^  tit. '  £ijee«ftient' and 
'eiMomiiiy'Flttbte.'  Bat  the  4 
8.of32H.  8. c. 2. as  to  Avtmry 
foitxteBX\  acfif,  oi*  aerdce^  does 
noi  eUeod  tio  casual  siervic^, 
as^Hotta^^  S^ly;  aAd  Heriot ; 
qM^  docs  it  eMfena  tier  Relfafy. 


Beoiti  <SB^,  4  Co.  16.  b.  Il.a. 
2  lost.  96. 

(133)  Or.  Litt  369.  b.  KiU 
&  Queinton*s  case,  4  Co.  26.  a. 
Co.  Cop^.  8. 55.  Tr.  196.  OIo^i^ 
i£  Copef,  sup.  3  (bQt  ^  OMM 
pamcedfiirly  th6i«tk>rt  i»3  Ler. 
find  4  Mod.)  amUri&  M^ii^ 
$i^,  Cro.  Car.  43. 

(134)  &o/0€T  T.  CSojb^,  sdp. 
JIKifor  V.  BlA'if^cI,  1  Keb.38y. 
IF^  ▼.  JZtMKeU^  3  T^Ri  3S8y 
401:  but  this  w^  fbrindf^ 
doabtedv  0ul(9  €tf.  Gopf.  «.•  64. 
Tr.  12^.  i'fd^r  V.  P2^iM^y 
Cfo.  Car.  24;  WM  V.  BroH;^,' 
Crb.  Jac*  365.  S.  C.  (Briwfcf  v: 
icAfc:)  YeTv.  22^.  S.  C. 
1  Art^Wnlt.  &  Gold^.  149. 
Sis^iyiiefim  v\  MiHe^,  Hob. 
177-8.  Lex  CttisT.  259.  $  and'  it 
is  tbht  obs&vedf,  Kbafevtob^ 
fore*  thie  sttft.  of  4  Anto.  c.  16'. 
it  was  held^  that  att-  attbMu&^eftt' 
to  the  suit^dei^eo^raVeVadon 
of  copyfc)lAs  Was  ui]!befeS8toi^» 
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The  27  Eliz.  c.  4,  of  fraudulent  convey- 
ances (135). 

The  1  Jac.  c.  15.  21  Jac.  c.  19.  of  bankrupts, 
and  this  by  construction,  copyholds  being  ex- 
pressly mentioned  in  13  Eliz.  c.  7.  (136). 

The  12  Car.  2.  c.  24.  s.  8.  enabling  the  father  to 
appoint  a  guardian  to  his  children,  if  the  custom 
does  not  give  the  wardship  to  the  lord ;  contra^  if 
it  does :  this,  at  least,  is  the  distinction  made  by 
Mr.  Watkins,  and,  as  I  submit,  upon  very  just 
principles  (137). 


the  surrender  and  admittance 
being  in  the  nature  of  an  attom- 
nient>  or  at  least  supplying  the 
^^ant  of  it^  mie  Black  v.  Mole,  Sir 
T.  Raym.  18.  S.  C.  1  Lev.  40. 
S.  C.  1  Keb.  93.  Swinnertm  v. 
MUler,  sup.  1  Leo.  297-  ca-  408. 
3  Leo.  197.  ca.  247-  4  Leo. 
230.  ca.  352. 

(135)  Glover  h  Cope,  ante 
(but  see  particularly  the  report 
in  3  Lev.)  Doe  d.  Watson  v. 
Routledge,  Cowp.  709.  S.  C. 
cited  in  Dougl.  716,  (n.  1.) 
and  in  Roberts'  Fraud.  Conv. 
447.;  and  see  2  Watk.  on  Cop. 
191.  Sed  qwere,  and  see 
BuU,  N.  P.  108.  Rob.  Fraud 
Conv.  447.  n.  (b).  Atherl. 
Marr.  Sett.  206. 

(136)  Crisp  V.  Pratt,  Cro. 
Car.  55Q.  S.  C.   Mar.  34.  S.  C. 


W.  Jones,  437.  1  Roll.  Abr. 
523.  pi.  5.  Gilb.  Ten.  182. 
6  Vin.  Cop.  (O.  d.)  pi.  35-6. 
Parker  &  Bleeke,  Cro.  Car. 
568.  S.  C.  W.  Jones,.451. 

It  is  to  be  recollected,  that 
no  time  is  limited  by  the  act  of 
13  Eliz.  c.  7'  for  the  inrolment 
of  the  baigain  and  sale  of  the 
commissioners,  but  that  the  act 
of  21  Jac.  c.  19.  authorising  the 
commissioners  to  convey  the 
intailed  estates  of  a  bankn^it, 
requires  that  the  baigain  and 
sale  should  be  inroUed  within 
six  lunar  months.  See  extracts 
from  these  statutes  in  the  Ap- 
pendix. 

(137)  2  Watk.  on  Cop.  104, 
195.  Hutt.  17.  But  see  3  Salk. 
177.  Clench  V.  Cudmore,  Lutw. 
1190.   S.C.   3  Lev.  395,  and 
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The  7  Anne,  c.  19.  authorising  infant  trustees 
to  convey  (138). 

The  4  Geo.  2.  c.  10.  authorising  trustees  being 
ideot,  lunatic,  or  non  compos  mentis,  or  their  com- 
mittees, to  convey  (139). 


The  4th  Geo.  2.  c.  28. 
arrear(140).' 

see  1  Lord  Raym.  132-3,  in 
Wade  Y.  Baker  &  Cole.  Egle- 
ton's  case,  2  Roll.  Abr.  40. 
Garde,  P.  The  King  v.  the  In- 
habitants  of  fVUJby,  S  Mau.  & 
Sel.  508.  Vide  also  Co.  Cop. 
s.  23.  Tr.  20. 

(138)  Doe&ATorg^aw,  7  T.R. 
104.  and  see  Nayler  &  Strode, 
2  Ch.  Rep.  392.  See  also  ex 
parte  Anderson,  5  Ves.  Jun.240. 
in  which  an  infimt  trustee  was 
ordered  to  convey  an  estate  in 
Calcutta  5  and  several  cases  cited, 
ib.  242,  where  the  Court  had  or- 
dered in&nts  to  convey  estates 
in  the  Colonies,  the  act  being 
general.  And,  as  the  lord  would 
receive  a  fine  on  the  change  of 
tenantcy,  there  is  much  weight 
in  the  argument,  Uiat  copyholds 
are  within  this  act.  But  1  ap- 
prehend that  an  infant  heir  or 
devisee,  where  a  copyhold  estate 
is  decreed  to  be  sold  for  pay- 
ment of  debts,  is  not  a  trustee 
within  the  above  statute,  which 
only    extends    to  those   cases 


s.  5.  of  distress  for  rent 


where  the  infant  is  a  dry  trustee, 
and  not  to  cases  where  there  is 
a  trust  to  be  executed.  See 
Blatch  &  Jgnis  v.  Wiider  and 
others,  1  Atk.  420.  Vide  also 
Dickens,  Ch.Ca.400inJRtg^«v. 
Sykes  ;  lb.  392  in  Chandler  v. 
Beard.  2  Cox.  Ch.  Ca.  221  in 
Attorney  General  v.  Pomfret, 
Ib.  422.  17  Ves.  383.  Yet  see 
ex  parte  Knight,  Lady  Teyn^ 
ham  V.  Head,  1799,  Chan,  cited 
by  Mr.  Sugden,  5th  Ed.  Vend. 
&  Purch.  175,  n. 

In  exparte  Johnson,  3  Atk.  559. 
Lord  Hard wicke  made  an  order, 
that  an  infant  trustee,  tenant  in 
tail,  should  convey  by  a  com- 
mon recovery.  And  in  ex  parte 
Maire,  Ib.  479,  a  feme  covert, 
the  in^EUit  heir  of  a  mortgagee, 
was  directed  to  convey  by  fine. 
And  see  Anon.  Comy.  615. 

(139)  1  Watk.  on  Cop.  63. 

(140)  2Watk.onCop.  181-2, 
191-5  and  see  n.  150.  to  Watk. 
Gflb.  Ten.  p.  468.   Fisher,  138. 
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HiA  d  Geo;  3.  c.  ao.  commonly  (though  impro- 
perly) called  the  statute  of  mortmain  (141)* 

The  11  Geo.  2.  c.  19.  s.  16.  authorising  the  exe- 
cutors of  a  tenant  for  life  to  recover  a  proportion 
of  the  rent  from  an  under  tenant,  whose  estate 
4etenoines  on  the  death  of  such  traant  for 
life  (142). 

The  $th  wc.  of  17  G.  3.  c.  26.  (for  registering 
the  grants  of  life  annuities,)  mentioning  certain 
eases  to  which  the  act  should  not  extend  (143). 


*^ 


NqI  to  be  within 


Th^  20  il^n-  9-  c  lO.  of  M^rUmj  wthorising 

suit  by  attonvey  (144). 


(141)  Attorney  Geo^ot  v. 
Lord  Weymouth^  Ami).  SO.  Ar^ 
nQl4  V,  Chapman^  1  Yes,  108. 
Atfomefi'  Qejuberdl  Y«  Andrews, 

ierUmj^  3  Ban).  &;  Aid*  149. 
S  WatJ^.  OA  Cop.  198.  Fo9^  tit. 
'  l^yirender.' 

()48)  A  tenant  in  tful  who 
di^  without  issue^  being  in  law 
considered  09,  a  tenant  for  life 
only^  or  at  least  as  having  only 
an  e^ifUe  for  life,  (wA  the 
preru|iUe  of  the  cvct  speaks  of 
pe^ps  Imviag  estates  for  ltfe\ 
is  within  this  statute.    Paget  v. 


Gee,  Amb.  198,  S.C.  9li(od. 
488.  [;5thEd.]  S,C.  1  Qum^  J. 
633.  S|oal$foi9  arectof^^  8Ves. 
308. 

(143)  See  53  G.  3.  c  141« 
which  rc^ienb  the  act  of  17  Q*3;i 
iH^t  so  as  not  to  affect  annuities 
previously  granted:  the  lOth 
sect,  of  53  Q,  3,  (by  which  cer* 
tain  cases  are  excepted  out  of 
the  provisions  of  the  act  J  eg;;- 
pressly  mentions  copyholds. 

(144)  Sir  Johm  Braunche's 
caae,  I  Leo.  104.  9  lost.  IQO. 
2  vol.  Watk.  on  Cop,  lQ6j|  lOJ, 
198. 


Cd.  Il.J  JStntutes.  I&k 

Not*  the  62  Hen.  d.  c.  9.^  of  Marlboraugk,  giv- 
ing  contribution  for  suit  (145.) 

Nor  6  Ed.  1.  c.  12.  of  Gloucester,  as  to  foreign 
warranty  (146). 

Nor  the  Stat.  oiActati  BumeU  de  Mercat&ribus. 
11  Ed.  1.  (147). 

Nor  the  13  Ed.  1.  c.  1.  West  2.  de  danis(14S). 

Nor  the  13  Ed.  1.  c.  18.  of  e2^Y(149). 

Nor  the  17  Ed.  2.  c.  9.  wardship  of  ideots  (IdO). 

Nor  the  16  R.  2.    c.  5.  as    to    the    Pope's 
bulls  (151). 

Nor  the  11  Hen.  7.  c.  20.  alienation  by  wife  of 
estate  in  dower,  &c.  (152). 


(145)  See52Iii8t.ll7.F.N.B. 
1^.  2W«tk.oiiCop.l79,193. 

(146)  S  Inst.  384. 

(147)  He^dotCz  case.  Mo. 
188.    SaT.67. 

(148)  Ante,  tit/ Estates  Tail.' 

(149)  Heydon's  cast,  sop. 
Co.  Cop.  8.  53.  Tr.  183.  Cro. 
Car.  44.  ante,  p.  60. 

(150)  Co.  Cop.  8.  55.  Tr. 
185.  Supp.  8.  81.  Gilb.Ten. 
186^  883. }  and  see  Beverley's 


case,  4  Co,  186.  Taunon's 
case,  8  Co.  170.  ante,  p.  68. 

151.  Co.  Cop.  s.  53.  Tr.  183. 
Gflb.  Ten.  186.  8  Watk.  on 
Cop.  193.   5  East,  584. 

(158)  Glover  &  Cope,  ante 
p.  97'i  (and  see  particularly  the 
report  in  4  Mod.)  Harrington 
V.  Sndth,  8  Sid.  41,  73.  But 
where  the  freehold  had  been 
conveyed  to  the  husband  and 
wife,  joint  copyholders  in  fee. 
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Nor  the  27  Hen.  8.  c.  10.  of  uses  and  join- 
tures (153). 

c.  1.  82  Hen.  8.  c.  32. 
7  Anne,  c.  18.  of  par- 
as to  leases  by  tenants 
in  right  of  their  wives  or 


Nor  the  31  Hen.  8. 
8  &  9  Will.  3.   c.  31. 
tition  (154). 

Nor  32  Hen.  8.  c.  28. 
in  tail,  or  persons  seised 
churches  (155). 

and  to  the  heirs  of  their  bodies^ 
the  entry  of  the  heir  of  the 
husband^  undeif  this  statute^  was 
held  to  be  lawful^  the  copyhold 
inteiest  being  extinguished  by 
such  conveyance.  Stockbridge'i 
case,  Cro.  Eliz.  24. 

(153)  Kitch.  168,  170.  See 
the  report  of  Glover  &  Cope,  in 
4  Mod.  Walker  v.  Walker, 
1  Ves.  54.  Co.  Cop.  s.  54. 
Tr.  124-5.  Harringtony.  Smith, 
«  Sid.  41,  73.  Rowden  v.  Mai- 
#<cr,  Cro. Car.  44.  2  Ve8.257  in 
Rigden  v.  Fallier,  Leaper  t. 
Booth,  1  Keb.  627. 

(154)  Kitch.  167.  Co.  Cop. 
8.  54.  Tr.  125.  Gilb.  Ten.  185. 
Rowden  v.  Malster,  sup.  Co. 
Litt.  187.  a.  N.2.  Burrell  v. 
Dodd,  3  Bos.  &  Pul.  378.;  and 
see  Oakley  &  Smith,  Amb.  369. 

It  has  been  said,  that  par- 
ceners of  copyhold  cannot  make 
partition  without  the  lord's 
licence.  N.  1.  Co.  Litt.  5^.  a. 


dtes  P.  41  Eliz.  B.R.  FuUer  & 
Terry.  Hal.  MSS.  et  vide  Calth. 
Read.  98,  who  says,  it  was 
agreed  in  the  Duchy  Chamber^ 
that  if  two  joint-'tenonta,  copy' 
holders  in  fee,  make  partition, 
it  is  good,  and  no  fbr^ture, 
nor  alienation. 

(155)  Co.  Cop.  s.  54.  Tr. 
125.     Gilb.    Ten.    179,   185. 
Sheere  &  Pentor,  Litt.  Rep.  304. 
But  as  a  copyholder  is  only  a 
tenant  at  will,  in  contempla- 
tion of  law,  a  grant  by  copy  of 
court  roll  in  fee,  for  life,  or 
years,  is  a  sufficient  letting  to 
ferm  within  the  statute,  to  au- 
thorise a  lease  of  the  freehold 
interest.    Dean  and  Chapter  of 
Worcester's   case,    6   Co.  37. 
S.  C.  called  Baugh  v.  Haynes, 
Cro.  Jac.  76.  cites  Sir  Jamer 
Marvin's  case,    7  Eliz.    And 
see  Banks  v.  Brown,  Mo.  759. 
S.C.  Noy,  110.   Lord  Norris's 
case,  Noy,  106.   LexCust.25I» 
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Nor  8.  6.  of  the  same  statute,  relative  to  discon- 
tinuance by  the  husband  of  the  wife's  land  (156). 

Nor  the  32  Hen.  8.  c.  37.  empowering  execu- 
tors to  distrain  (167). 

Nor  the  stat.  of  wills,  32  Hen.  8.  c.  1.  34  &  35 
Hen.  8.  c.  5.  29  Car.  2.  c.  3.  (158),  though  it  was 
formerly  thought  that  copyholds  were  within  the 
7th  and  9th  sections  of  29  Car.  2.  as  to  declara- 
tions and  assignments  of  trusts  (159). 


Nor  13  Eiliz.  c.  4.  25 
debtors  (160). 

Co.Litt.44.b.  Vide  also  Otiery 
Monastery  case,  Sav.  66.  1 
Leo.  4.  Heydan's  case,  3  Co.  7. 
B.C.  Mo.  128.  S.C.  Sav.  66. 
Et  vide  Threadneedle  &  Lyn- 
ham,  1  Mod.  308.  S.C.  S Mod. 
57.  S.  C.  3  Keb.  372. 
'  Mr.  Watikins  thought  that  a 
lease  by  licence  of  the  lord,  or 
under  a  special  custom  autho- 
rismg  a  copyholder  to  demise 
for  21  years^  would  be  within 
the  statute,  and  bind  the  issue, 
wife,  or  successor.  See  2  voL 
on  Cop.  194.  (n.  g.)  2d  Ed.  j 
bat  the  author  cannot  acquiesce 
in  the  grounds  of  this  opinion. 

(156)  Bullock  V.  Dibley, 
Mo.  596. S.C.  Poph.38.  Gilb. 
Ten.  178-9.  ante  p.  98. 

(157)  AppleUm  v.  Doily  or 
jBoiiy,  Ydv.  135.    1  Brownl. 


Geo.  3.  c.  35.  of  crown 

102.  Bun.  N.  P.  57.  1  Espin. 
N.P.  359.  Supp.  Co.  Cop.  s. 
21.  Tr.  216.  2  Watk.  on  Cop. 
182,  195.$  but  see  Gilb.  Ten. 
186-7,  et  qiuere. 

(158)  Tujhell  v.  Page,  2 
Atk.  37.  S.  C.  Barnard.  12. 
Attorney  General  v.  Barnes  et 
ttjc.  2Vem.  598.  S.C.  Gilb. 
£q.  Rep.  5.     Skipwith*s  case, 

3  Leo.  82-3.  S.  C.  Godb.  15. 

4  Leo.  236.  Roe  d.  GUman  v. 
Heyhoe,  2  Sir  W.  Bl.  1114. 
Doe  d.  Cook  v.  Danvers,  7 
East,  322.  post,  at  the  b^in- 
ning  of  tit. '  Devise.' 

(159)  Withers  v.  Withers, 
Amb.  151.  2  Watk.  on  Cop. 
191.  J  and  see  2  P.  W.  261. 

(160)  1  Leo.  98.  in  Saliard 
v.  Everat.  Gilb.  Ten.  189. 
2  Watk.  on  Cop.  195. 
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Nor  29  Eliz.  c.  6.  of  recttsancy  (161). 

Nor  31  Eliz.  c.  7.  of  cottages  (162). 

Nor  21  Jac.  c.  16.  of  limitations,  so  M  to  bar 
an  action  for  a  fine  (163). 

Nor  12  Car.  2.  c»  24.  s.  8.  authoriding  a  father 
to  appoint  a  guardian  to  his  children  (164). 

Nor  the  29  Car.  2.  c.  3.  s.  12.  14  Geo.  2.  c.  20. 
8.9.  of  occupancy  (165). 


(161)  SaUierd  v.  Evered, 
Owen,  37',  but  see  S.  C. 
(ta!iledSdliardv.Et)erat,)  iLeo. 
97.  where  it  is  reported  difEef- 
ently^and  as  if  the  Judges  vrete 
of  opinion  that  copyholds  TKrere 
vdthin  the  equity  of  the  stat. 

N.  B.  By  35  £li2.  c.  2.  S.  5. 
it  was  expressly  provide,  thlit 
if  any  person  having  lands  of 
copyhold  or  castomary  tenure, 
and  being  convicted  of  recu- 
sancy, repaired  not  home  to  his 
or  her  usual  place  of  abode,  not 
removing  from  thence  above 
five  miks  distant,  then  the  per- 
son so  offending  ^lotdd  for- 
fisit  such  copyhold  or  customary 
land,  for  the  life  of  the  offender, 
(if  his  or  her  estate  so  long 
continued,)  to  the  lord  of  whom 
it  was  holden,  unless  such  lord 
was  a  recusantconv'ict,  or  seised 


or  possessed  in  trust  for  sodi 
recusant  copyhold  or  customary 
tenant^  and  in  that  cade  the  for- 
feiture to  be  to  the  Queen. 

(16^)  Brock  V.  B^r,  1  Bubt 
50. ;  and  see  Sftdih:s  case,  W. 
Jones,  272.  [N.  B.  tb^  act 
was  pdssed  to  prevent  lords  of 
great  wasted  ftoixi  converting 
the  whole  to  building  purposes^ 
to  the  prejudice  of  agriculture.] 

(163)  6ilb.  Teh.  178.  Hodg- 
son V.  Harris,  1  Lev.  273.  S.C. 
i  Keb.  536.  2  voL  Waik.  on 
Cop.  195.  ivol.  ib.32l.  SEaSt, 
524. 

(164)  Offl).  Teh.  (n.  172.) 
p.  476-^.  Sed  vide  the  autho- 
rities in  n.  137^  of  this  chapter. 

(165)  Smartle  Y.  PenhaUaw, 
Zouche  d.  Forse  v.  Forse,  ante, 
p.  61-2.  j  and  see  Amb.  162  in 
mthers  v.  Withers. 
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CHAP.  IIL 

Of  the  Qualifications  of  the  Lard  of  the  Manor  f 

his  Grants,  ^. 

The  law  does  not  regard  either  the  quality  of 
his  person,  or  the  quantity  of  his  estate;  for 
although  he  is  not  sui  juris,  or  is  seised  of  a 
limited  interest  only,  yet  may  he  make  a  volun- 
tary grant  in  fee^  or  for  such  estate  as  is  autho- 
rised by  the  custom  of  the  manor,  which  grant 
would  be  good,  although  the  interest  granted 
should  continue  longer  than  that  of  the  lord ;  for 
instance,  the  infancy,  ideotcy,  or  lunacy  of  the 
lord  of  the  manor, — or  his  being  an  outlaw  (1), 
an  excommunicate,  a  feoffee  on  condition,  guar- 
dian in  socage*  tenant  in  tail,  for  life,  or  for  years» 
or  even  at  will,  tenant  by  the  curtesy,  by  statute, 
or  by  elegit  (3) ;  or  his  being  a  bishop  or  other 

(l)E^eiiifthe  outlawry  U  for  Owen,  115.  S.C.  Godb.  14d. 

iUaoy  or  nsiirder,  and  the  grant  S.C.  4  heo.  23d«    I  Lord 

be  made  between  thd  awarding  RaynLldl.  I,ani^orft#'«case» 

.  of  tbeexigent^  and  the  period  of  Noy^  106.    NedU  v»  Jaekson, 

attainder. Co. Cop.a. 34.  Tr. 71^  4  Co.  26-7.   S.C.    Cio.  £]». 

i^y  Co.  litt.  58.  b.  Co.  Cop.  394.     Clarke  y.   Pennifatherj 

s.  H*     Beofe   ▼.  Slarim   &  4  Co.  83.  b.    11  Co.  18.  a. 

Cooper,  Noy,  41,    Delmel  ¥.  Kitch.  166-7-  6  Vin.  Cop.  (G.) 

Oore,  ib.  85.    Shoplayne   v.  Com. Dig. Cop. (C. 3.)   ^BM. 

Bawdier,  Cro.Jac55^98.  S.C.  Abr.  41.  pL  3.    8  P.W.  183« 
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ecclesiastic  seised  in  right  of  his  bishopric  or 
church  (3),  will  not  disable  him  from  making  a 
voluntary  grant ;  and  in  the  latter  case  the  grant 
would  be  good  even  against  the  king,  on  the 
vacancy  of  the  see.  So  a  grant  by  a  dowress  (4), 
or  by  the  husband  seised  in  right  of  his  wife  (5), 
is  equally  good  to  bind  the  inheritance  or  other 
estate  authorised  by  the  custom ;  but  in  the 
latter  instance,  the  wife's  joining  is  essential  (6). 

In  JBlewifs  case  (7)  it  was  held,  that  the  com- 
mittees of  a  lunatic  could  not  grant  a  copyhold. 


Gilb.  Ten.  189.5  but  it  has 
been  doubted  whether  a  mere 
tenant  at  will  of  a  manor  could 
hold  a  court  and  grant  copy- 
holds.  Postj  tit.  '  What  things 
are  demiseable  by  copy.*  And 
see  Br.  tenant  by  copy^  pi.  27^ 
28-9. 

[Note.  If  a  feme  guardian  in 
socage  takes  husband,  yet  the 
feme  continues  guardian.  Os- 
borne V.  Garden  &  Joye,  Plow. 
Com.  293.  b.  4  Vm.  Abr.  JBa- 
ron  &  Feme,  (E.)  pl.4.  lb.  (F.) 
pi.  3.  But  a  guardian  in  socage 
has  an  interest  joined  with  a 
trust.  See  14  Vin.  Ab.  Guardian 
&  Ward,  (Q.)  pi.  10.  marg.  and 
yet  the  husband  shall  not  be 
guardian  after  her  death.  Willis 
V.  Whitewood,  Ow.  45.] 

(3)  4  Co.  21.  b.  in  Broum*s 
case,  cites  4  H.  6. 11.  21  H.6. 


37.  lb.  23.  b.  in  Clarke  v.  Pat- 
nifather,  1  Watk.  on  Cop.  26. 
cites  15  H.  7'  pl«  13.  fbl.  10.  a. 
Glib.  Ten.  197.  But  see  Long 
V.  Baker,  1  Roll.  Rep.  202. 

(4)  Godb.  .135.  pi.  156. 
Bragg' s  case,  in  which  it  was 
held,  that  the  widow  suing  for 
her  dower,  per  nomen  100  mes- 
suages, &c.  had  no  manor,  and 
could  not  grant.  And  see 
Gokbb.  37.  pi.  11. 

(5)  4  Co.  23.  b.  8  Co.  63.  b. 

(6)  Shoplane  v.  Roydler, 
Cro.  Jac.  99.  Co.  Cop.  s.  34. 
Tr.  68.  For  the  manner  of 
holding  a  court,  and  of  pro- 
ceeding for  the  recovery  of  he- 
riots,  when  the  husband  is 
seised  in  right  of  his  wife,  vide 
1  Vol.  Ca.  &  Op.  216. 

(7)  Ley,  47-8,  and  see  6  Vin. 
Cop.  (G)  pi.  15. 
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as  they  had  no  estate,  but  that  the  lunatic,  by 
his  steward,  (who  was  appointed  by  him  by  deed, 
before  he  became  lunatic,)  might  grant  according 
to  the  custom  of  the  manor ;  and  although  it  was 
in  that  case  ordered,  that  the  steward  should  not 
grant  without  the  privity  of  the  committees,  and 
the  sanction  of  the  court,  yet  it  would  seem  that 
such  grants  would  be  good  in  law. 

The  above  rules  apply  as  well  to  such  estates 
as  are  surrendered  by  the  copyholder,  through 
the  medium  of  the  lord,  as  also  to  any  copyholds 
which  may  escheat :  and  though  by  relation  the 
manor  is  forfeited  from  a  period  prior  to  the 
grant,  yet  the  grant  will  not  be  impeachable ;  as 
if  the  lord  conunit  treason  or  felony,  and  after- 
wards, and  before  he  is  attainted,  grants  a  copy- 
hold estate  held  of  the  manor,  such  grant  shall 
stand  good  (8). 

So  also  if  a  manor  be  granted  to  A.  on  condi- 
tion, and  A.  before,  or  even  after,  the  condition 
broken^  but  previous  to  entry  for  breach  of  the 
condition,  grants  out  copyholds,  such  copies  will 
be  good  (9). 


(8)  Co.  Cop.  8.34.  Tr.  70-1. 
1  Watk.  on  Cop.  27-8. 

(9)  Earl  ofArmdeVs  case. 
By.  S42.  b.  S.  C.  Jenk.  Rep. 
242.  ca.  26.  8.  C.  Bendl.  & 
Dal  290.  S.  C.  4  Co.  24.  a. 
Co.  Cop.  8.  34.  Tr.  70,  74-5. 
but  if  the  manor  be  leased  on 
condition,  for  a  term  of  years 


onhfy  it  should  seem  that  a 
grant  of  copyholds  after  breach 
of  the  condition,  would  not  be 
good.  Co.  Cop.  s.  34.  Tr.  74. 

And  a  grant  by  the  feoffee  of 
an  in&nt,  could  not  be  defeated 
by  the  subsequent  entry  of  the 
in&nt.  Co.  Cop.  s.  34.  Tr.  75. 
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And  again,  if  a  man  manrie?  a  feme  seignioress 
mder  the  age  of  consent,  and  afterwards  she 
does  disagree,  thongfi  the  marriage  be  void  oB 
initio  J  yet  copyholds  granted  before  disagreement 
are  good  (10). 

In  Smith  v.  R^fuzrd (ll)j  it  was  said,  that 
when  copyhoMs  escheat  or  are  forfeked  to  the 
lord,  he  may  regrant  by  copy,  rendering  a  greater 
rent ;  but  this  does  not  seem  to  be  the  law ;  nei- 
iSkeir  can  the  lord  diminish  the  ancient  rent  and 
services  (12)* 

It  has  been  doubted  whether  the  lord  may 
regrant  out  copyhold?  which  come  to  his  hands 
by  escheat  or  forfeiture,  or  by  purchase,  in  sepa- 
rate parcels,  at  apportioned  rents  (13);  but  I  am 


(10)  Go.  Cap.  8.  34.  Tr.  70, 

71. 

^ly  2  Rol.  Eep.  236^ and 
see  Kiteh.  167. 

(12)  Harris  v.  Jay^  4  Co. 
30.  a.    S.  C.  Cro.  Eli^.  e99, 
700.     CUtrke    v.  PknngfMher, 
4  Co.  23.  b.    Pagton  v.  Manne, 
Het.  6.  and  see  Gilb.  Ten.  198. 
2'  Bht,  Cdm.  370.    [''  If  the 
lopdf  fiiil  in-  leserviBg'  ^erw^^et 
ontiqamm'reMtum,  as*  if' he  re-* 
served  lOs;  wfteiv  the  usual' 
rent   custbrnafcly   reserved'*  is 
2Q^«  tider  mBf'be^  a  means'  t<i' 
a^oid  theadteiMaiiee.  Andflie' 
law^is  iFerystiiet  m  tUs  poiM' 
of  reservation ;  for  though  the 


ancient  accustoma^le  rent  be 
reserved  accordbg  ta  tbe'qDBi' 
tity^  yet  if  the  quahfy  <^'the 
rent  be  altered,  the  heir  may 
avoid  this  grant.  For  if  the 
ancient  rent  fiom  time  to  tiide 
hatii  been  2(to.  m  goM,  andthe 
lord  reserveth  it  in  sihet^  this 
variance  of  the  quality  of  the 
rent'  is  in  force  to  dbslroy  tile 
grant :  So  if'  the  andenl  rent: 
hsEfeh  been  seeostomaMj^paki  at 
fomrfoaslirm  ttte  year;  and  tine 
lord  remrvetb  it  at  two  foast^.'* 
Co;  Cop.  »:  41.  Tr.  Wi  91^J 
And  see-Stchv  1^. 

(IS)  Co.Cbp^  a»4l:Tr.9^l^ 
So,iftwocOpy- 


«< 
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^preheiisiye  that  this  disability,  can  only  apply 
to  a  lord  having  a  limited  interest  in  the  manor, 
in  analogy  to  cases  of  reservation  of  rent  in  leases 
t^y  ecclesiastical  bodies,  and  t^aants  in  tail ;  and 
even  as  to  a  lord  pro  tismpore^  bia  regraat  at  an 
^[ipoftiaiied  rent,  would  be  binding  on  him,  I 
conceive,  and  avoidable  only,  if  at  all,,  by  the 
remainder  man  (14) :  When  the  lord  is  s«ris.ed  in 
fee,  it  should  seem  that  he  is  as  capaJ^le  of  ap- 
partioning  the  rent  on  a  re-grant  of  copyholds,  as 
in  t}ie  case  of  freeho^id  lands  held  by  an  ancient 
qiut  rei^  the  eflfoct  ojT  such  apportionment  being 
a  relcsase  and  extiv^ujishm^ent  of  the  residue  of 
the  rent»  as  to  the  particular  lands  re*granted(15); 
and  thi^  com;lusi<m  is  favoured  by  the  role,  that 
coparceners,  because  they  take  by  act  of  law, 
may  r^;raAt  copyholds  that  escheat,  at  an.  ap^ 
portioned  cent  (16);  and  by  th^e.  settled  doctrine 


holds  escheat  to  the  lord^  the 
one  of  Tvfaich  hathheen  iisuaDy 
doomed  f^90B^  rent,  it^oHna 
%  IQs.  r^^  and  he  gianteth 
them  bo4h  by  one  copy  for  one 
leat  of  30s. ;  this  is  not  good : 
And  so  if  a  copyhold  of  3  acres 
e^slMnts^  which  hatb  ever  haea 
gianted  for  3s.  laaft^  aad^  the 
lord  gfABtetfa  one  acve,  and  re« 
secv^  pro  rata  one  sUli^ 
rea^  vern^  ei  oMquuB  reddiius 
isi  not  reserved.  Butiflaoqpgr- 
hM  ci  sia  acre^,  wfaidi  hath 
ever  been  «lemised  for  6s.  reii*> 


escheated  to  2  copartners,  and 
one  granteth  3  acres,  reserving 
3s.  pro  roia,  this,  is  a.  perfod* 
reserving."  And  see.  jUw^ 
JUoun^aif^s  case,  St^Co^  3.  b. 
2  Bla.  Com.  370.  1  Watk.  on 
Cop.  282. 

(14)  Gilb.  Ten.  20O; 

(15)  See  Katel^.  I7O1  who 
says  that  a  rent  of  a  copyhoUeri 
may  be  apportioned  as-wtU  as 
another  rant  Doek^&miin§^ 
ton,  4  East)  271^  280; 

(la)  Supw  (n.  IS.)  Aiid  see 
5  Co.  8.  a  &  b. 
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that  a  rent  service  shall  not  be  extinct  by  the 
lord's  purchase  of  part  of  the  tenancy,  but  shall 
be  apportioned  (17). 

If  lands  grantable  in  fee  escheat,  the  lord  may 
grant  them  out  again  by  copy  for  life  only,  and 
may  regrant  them  after  the  death  of  the  copy- 
holder for  life ;  or  he  may  grant  the  reversion,  by 
copy,  to  another  (18). 

It  has  been  said,  that  a  lord  virho  has  a  limited 
interest  in  the  manor,  cannot  grant  a  copyhold 
in  reversion  vnthout  a  special  custom  (19) ;  this 
dictum  is  controverted  by  Mr.  Watkins,  who,  ne- 
vertheless, thinks  a  custom  to  restrain  a  tenant 
for  life  or  years  from  so  granting,  might  be 
good  (20),  of  which,  I  apprehend,  there  can  be 
no  doubt;  but,  even  when  there  is  no  such 
custom,  I  agree  vnth  Mr. Watkins,  that  the  tenant 
of  a  limited  interest  in  a  manor,  where  the  copy- 
holds are  held  in  fee,  may  grant  in  reversion, 
and  that  such  grant  vnll  be  good  although  it 
does  not  fall  into  possession  before  the  determi- 
nation of  the  interest  of  the  grantor;  for  it  is 
only  a  grant  of  a  portion^  of  a  greater  interest, 

(17)  Go.  Litt  8.  282-3.  pi.  8.  1  Leo.  158.   3  Leo.  226. 

(18)  Kempe  &  Carter's  caae^  pi.  303.  Godb.  140.  6  Vin« 
1  Leo.  56.  Cop.  P.  3.  pi.  1.  and  maig. 

(19)  Mardi  Rep.  6.  pi.  13>  (20)  1  vol.  on  Cop.  40.  cites 
andseeGilb.  Ten.  204-5.  Lord  Gilb.  Ten.  322.  Com.  Dig. 
Oxford's  case.  Mo.  95.  pi.  236.  Cop.  (C.  12.)  Vide  also  Carem's 
Co.  Cop.  8.  34.  Tr.  74.  Plknp'  case.  Mo.  147.  pi.  292.  6  Vin. 
ton  V.  Dobynet,  Gouldsb.  102.  Cop.  G.  pi.  9.  &  n.    Dy.  343. 
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which  the  custom  authorises  to  be  granted  by 
the  lord  pro  tempore,  of  whatever  nature  his  es- 
tate may  be  (21) :  but  see  Gay  v.  Kc^  (22),  in 
which  the  custom  seems  to  have  influenced  the 
court  in  deciding  that  a  dowress  might  grant  for 
lives  in  reversion.  In  that  case  it  was  said,  that 
the  tenant  of  a  particular  estate  cannot  grant  a 
copyhold  by  parcels,  or  demise  part  and  retain 
the  residue ;  and,  therefore,  that  if  a  feme  be 
endowed  of  several  copyhold  tenements,  she 
cannot  grant  part  of  them  by  copy  in  possession 
or  reversion. 

It  has  been  said,  that  if  there  be  two  joint 
tenants  of  a  manor,  and  a  copyhold  escheats, 
one  of  them  may  grant  the  entirety  of  this  copy- 
hold, each  being  seised  per  mie  et  per  tout  (23) ; 
yet  this  power  has  been  doubted  (24). 

But  whatever  estate  the  lord  may  have  in  the 
manor,  he  must  be  legitimus  dominus  pro  tempore. 


(21)  Vide  Shoplane  Y.Royd- 
Ur,  Cro.  Jac.  99.  2  Roll.  Abr. 
41.  (Q)  pi.  3.  2  P.  W.  122,  in 
the  case  of  Lord  C.  J.  Eyre  v. 
The  Countess  of  Shaftsbury, 
And  in  Davies  v.  Fortescue, 
Hetl.  54,  it  was  said,  that  if  a 
man  be  seised  of  a  manor 
wbereof  there  are  divers  copy- 
holders admittable  for  life  or 
for  years^  and  he  leaseth  the 
manor  to  another  for  tenp  of 
life,  the  lessor  [lessee]  may 
make  a  demise  by  copy  in  re- 

VOL.  I. 


version  to  commence  after  the 
death  of  the  first  copyholders, 
and  that  is  good  enough,  bat 
the  custom  of  some  manors  is 
to  the  contrary,  and  that  is  al- 
lowed. 

(22)  Cro.  Ellz.  661. 

(23)  Co.  Cop.  s.  34.  Tr.  76. 
And  see  1  Watk.  on  Cop.  26. 

(24)  Lancaster  v.  lAu:as, 
1  Leo.  234.  and  see  Hurleston*8 
case,  cited  Dy .  377  j  marg.  pL  28. 
2Blft.Com.  183. 
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and  be  seised  in  poesessioo,  or  at  least  must  de- 
rive his  power  from  a  person  who  is  the  lord  fT0 
tempore:  therefore  a  grant  of  copyholds,  or  a 
feofiment  of  the  manor,  to  a  stranger,  by  a  dis- 
seisor or  his  heir,  will  not  bind  the  disseisee,  \mt 
may  be  avoided  by  him  upon  his  recovery  or 
entry  (25).    And  grants  of  copyholds  by  a  tenant 
in  tail  after  discontinuance,  and  by  the  feoffee  of 
a  man  seised  in  right  of  his  wife,  may,  after  the 
death  of  the  grantor,  be  avoided  by  the  h^ 
recovering  in  a  formedon  in  the  descender,  and 
by  the  feme  upon  her  entry,  or  recovery  in  a  cut 
in  vita  (26).  And  so,  again,  is  the  law  upon  grants 
made  by  the  heir  after  the  death  of  the  ancestor, 
of  lands  whereof  the  widow  is  endowed,  which 
may  be  avoided  by  her  (27) ;  and  also  upon  grants 
by  copy  made  by  an  abator  or  intruder  (28) ;  or 
by  a  tenant  at  sufferance  (29),  as  by  a  grantee 
pwr  auter  vie  continuing  after  the  death  of  the 
cestui  que  vie^  or  by  the  lessee  for  years  of  a  te- 
nant for  life,  who  dieth,  or  by  the  lessee  for 
years  of  a  manor,  after  breach  of  a  condition 
annexed  to  his  estate,  and  before  entry  of  die 

(85)  Kitcfa.  167.    Go.  Cop.  (37)  N.  6,  to  Ck),  Litt.  5S.  b. 
lb  34.  Tr.  73-3.  Co.  Litt.  58.  b.  Co.  Cop.  s.  34.  Tr.  71. 
DUhn  V.  Frame,  Poph.  71.  (28)  Co.  Litt.  58.  b. 

(86)  CkudldgKs  case^  i  Co.  (89)  R<ms^Artms,2lje»AS, 
140.  b.  BreM:lC9  case,  4  Co.  31.  S.  C.  Ow.  28.  S.  C.  Mo.  836. 
Co.  Cop.  8. 34.  Tt.  73-4.  Co.  S.  C.  4  Co.  84.  a.  Co.Cop.  e.  34. 
Idtt.  58.  b.    Kiftch.  167,  173.  Tr.  74. 

DUUm  ▼.  Fraine,  8up. 
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lessor  (30);  and  also  apon  grants  made  after  an 
alienation  in  mortmain,  and  before  the  lofd 
paramount  hath  entered  for  a  fotfeiture ;  or  by 
a  parson  (a  manor  being  parcel  of  his  glebe), 
made  after  institiition  and  before  induction ;  for, 
as  to  the  tenporalties,  he  is  not  compleat  parsoii 
before  induction,  though  it  is  otherwise  as  to  the 
apiritnatties  (31). 

And  if  the  lond  of  a  manor  seised  in  fee  simple, 
by  his  will  directs  that  his  executors  shall  graft! 
copyhold  estates  according  to  the  custom  of  the 
manor,  for  the  payment  of  his  debts,  &c.  and 
they  make  voluntary  grants  accordingly,  these 
grants  are  good,  although  they  have  no  intereeft 
whatever  in  the  manor  (32). 

But  the  act  of  admittance  t/>  a  copyhold  es- 
tate pursuant  to  a  surrender*  is  distinguishable 
from  a  voluntary  grant,  and  is  in  the  nature  of  a 
judicial  act  only,  as  no  interest  passes  to  the 
lord  by  the  surrender;  therefore  admittances 
made  by  disseisors,  abators,  intruders,  tenants 
at  sufferance,  or  others  having  defeasible  titles, 
are  good  (33). 

(30)  It  should  seem  that  the  (33)  Kitch.  167.  Chvdieigh'i 

boMiiig  of  aoouit^ would  amount  case,    1    Co.    iiO.    b.      S.  C. 

to  an  entry  on  a  manor  for  a  (called  Dillon  8c  Frame)  Poph. 

broken.  Cakh.  Read.  71.  4  Co.  S4.  a.  Meore  &  Pitt, 


4a  1  Vent.  359.     Rom  &  Arioo, 

(31)  Co.  Cop.  s.  34.  Tr.  74-6.     Ow,  38.    S.  C.  2  Leo,  46-7 
(39)  Co.  litt.  58.  b.    Co.     S.  C.  Mo.  S36-7. 

Cop.  8.  84.  Tr.  7«-a. 

I  2 
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So  also  as  to  an  admittance  by  the  heir  before 
assignment  of  dower  (34),  or  by  a  devisee,  whose 
estate  is  afterwards  avoided  (35). 

And  if  the  lord,  having  a  particular  or  defea- 
sible interest  in  the  manor,  die  after  taking  the 
surrender,  the  lord  in  remainder  shall  be  com- 
pelled to  admit  the  surrenderee  (36). 

The  disregard  which  the  law  has  to  the  extent 
^f  the  lord's  estate,  being  confined  to  such  acts 
as  are  done  by  him  secundum  consuetudinem  mor 
neriiy  and  which  do  not  arise  out  of  his  interest 
in  the  manor,  it  follows,  that  if  a  tenant  for  life 
of  a  manor  grants  a  license  to  a  copyholder  to 
alien  or  demise,  and  dies,  the  license  will  cease ; 
for  it  only  operates  as  a  waiver  of  the  right  of 
the  lord,  who  cannot  grant  a  dispensation  for  a 
longer  term  in  the  tenancy,  than  he  has  in  the 
seigniory  (37):  and,  it  fortiori^  a  contract  or  agree- 
ment for  a  license,  made  by  a  person  having  a  life 
estate  only,  or  other  particular  interest  in  the 
manor,  will  not  bind  the  lord  in  remainder  (38). 

The  lord  of  a  manor  is  Chancellor  in  his 
own  court  (39) ;  so,  where  a  copyholder  surren- 

(34)  12au«&^reou,  Mo.  237.      Cop.  (I.  d.)     Gilb.  Ten.  203, 

(35)  Rous  ^Artois,  Ow.  28.      299. 

S.  C.  2  Leo.  46-7.  cites  Stow-  (38)  See   Atobry    v.    Keen, 

ley*s  case.  1  Vem.  472. 

(36)  Co.  Litt.  59.  b.  cites  (39)  Kitch.  162.  14  H.  4. 
Earl  of  Arundel's  case,  17  Eliz.  34.    Winter  &  Jertngham,  I>y. 

(37)  Mumfas  \.Baker,l  Keb.  251 .  b.  pi.  92  3  and  see  Mo.  69. 
26-6.  Petty  v.  Evans,  or  Pettis  pi.  185.  Co.  Cop.  s.  44.  Tr.  100. 
&   D^bans,    2    Brownl.    40.  6  Vin.  Court,  (G)  pi,  10. 

1  Ron.  Abr.  511.  (K).    6  Vin. 
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dered  to  the  use  of  A.  upon  trust  to  levy  certain 
monies,  and  afterwards  to  surrender  to  the  use 
of  B.y  and  the  monies  were  levied,  and  A.  refused 
to  surrender ;  B.  had  exhibited  a  bill  in  the  lord's 
court  against  A.  who  was  decreed  to  surrender, 
which  he  still  refused;  and  the  Court  of  King's 
Bench  held,  that  the  lord  might  seise  and  admit 
B.  (40), 

The  lord's  title  by  escheat  is  so  far  favoured, 
that  where  the  cestui  que  trust  dies  without  heirs, 
the  heir  of  the  trustee  cannot,  in  equity,  compel 
an  admission  (41) ;  but  the  Court  of  King's  Bench 
will  grant  a  mandamus  for  his  admittance,  to 
enable  him  to  try  his  title  (42). 

If  a  copyhold  escheat,  or  is  forfeited,  or  be- 
comes extinguished  by  unity  with  the  manor, 
(for  it  is  not  material  whether  the  copyhold  comes 
to  the  lord,  or  the  manor  to  the  copyholder,) 
and  the  lord  makes  a  lease,  or  a  feofiment  in 
fee,  (though  on  condition,  and  he  afterwards 
enters  for  the  condition  broken,)  or  any  other 
common  law  assurance ;  or  if  the  land  is  actually 
extended  upon  a  statute  or  recognizance  acknow- 
ledged by  the  lord,  or  is  assigned  to  his  wife  in 
a  writ  of  dower,  the  custom,  (as  I  have  already 

(40)  1  Leo.  2.  pi.  2.  2  Smith's  Rep.  417.    The  King 

(41)  Waiiams  v.  Lord  Lons-  v.  Rennett,  2  T.  R.  197.  The 
dale,  3  Ves.  Jun.  752.  Ante,  King  v.  the  Lord  of  the  Manor 
p.  91.  of  Hendon  and  his  Steward,  lb. 

(42)  The  King  v.  Coggan  and  484.    5  East,  58. 
another,    6   East,   431.     S.  C. 
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shewn  (43X  i«  destroyed,  and  the  land  caimot 
auiterwards  be  granted  by  copy^  because  during* 
such  e^ate  it  was  not  demised  or  demiseable  by 
eopy  of  court  roll ;  bnt  if  be  keeps  it  in  hand, 
or  lets  H  at  will,  he,  or  his  hem,  or  alienee,  may 
regrant  at  pleasure  (44) ;  and  the  grantee  will 
hold  discharged  of  the  dower  of  the  wife  of  the 
lord,  and  of  any  statute  or  recognizance  executed 
by  him  (45). 

But  a  tease  by  the  king  of  an  escheated  copy- 
held,  is  an  exception  to  the  rale,  that  a  common 
law  assurance  prevents  a  re^rant  (46). 


(43)  Ante,  p.  17,  18.  But 
such  customs  as  run  with  the 
land,  as  the  custom  of  gavel- 
kind; OP  Borough  English,  are 
an  QxoeptiQM  to  the  nibet,  for 
thay  renw%  even  after  sever- 
ance. Murrel  &  Smith,  4  Co. 
25.  a.  Beale  &  Langley,  2  Leo. 
208.  Roh.  Gav.  70,  71-4.  Br. 
Custom,  19.    Br.  Extinguish- 

vwvt^  14. 

(44)  Ante,,  p.  la 

(45)  SfDafinfi*8  case,  8  Co. 
63.  h.  S.  C.  Mo.  811,  812. 
4  Co.  24.  a.  Co.  Cop.  s.  34. 
Tr.  71.  Podger's  case,  9  Co. 
107.  Sammer&LFbfcej^Bnmnl. 
208.  Cham  &  Dover,  I  Leo.  16. 
Earl  of  Westmoreland's  case, 
3  Leo.  59.  Sands  &  Hempston, 
2  Leo.  109.  And  see  Sneyd 
v.  Sneyd,  1  Atk.  442.   Sed  vide 


Walton's  case,  Dy.  270.  b.  Mo. 
94.  pi.  233.  1  Leo.  4.  In  the 
above  case  of  Samtner  &  Force, 
Coke,  C.  J.  said  ''  that  if  a 
copyhcUer  be  of  20  aorea,  and 
the  lord  grants  re«t  out  of 
those  20  acres,  in  the  tenure 
and  occupation  of  the  copy- 
holder (and  name  him),  there 
a  thia  copyhold  escheat,  and 
be  granted  agaio^  the  oofpy* 
boldei:  shall  hold  it  ebaig|ad» 
for  this  is  now  charged  by  ex- 
press words." 

(46)  Ante,  p.  18.  And  the 
rule,  that  an  exception  of  the 
court  baron  in  a  grant  of  Iftie 
manor,  is  void,  (ante,  p.  13.) 
does  not  apply  to  agrant  by  tiie 
King.  Sir  Robert  Acton*s  case, 
Dy.  28d.  b.  pi,  54. 
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And  tbe  act  of  the  tenant  for  life  or  jretrs  of 
the  manor,  will  not  affect  the  copyhold  interest 
so  as  to  prejudice  the  person  in  remainder ;  there- 
fore,  when  in  such  a  case  the  particular  tenant 
creates  a  common  law  interest  or  a  charge  to 
aflfect  the  land,  such  interest  or  charge  is  not 
good  against  the  estate  of  the  remainder-man  (47). 

If  the  lord  grant  fa  j  copy,  to  bold  for  the  lives 
of  others  and  the  longest  liver  of  them  sMces^ 
siv^y  it  will  not  give  any  estate  to  the  cestui  qm 
vies  without  a  custom  in  favour  of  such  a  coin 
struction  (48). 

A  grant  by  the  lord  to  the  fiatther  and  son, 
there  being  but  one  son,  is  good ;  but  if  more 
than  one  son,  it  is  void  for  uncertainty  (49). 

It  is  sufficient  to  create  an  estate,  if  tbe  person 
intended  to  take  is  named  in  the  habendum  of  a 
copy,  though  not  in  the  grant,  for  in  many  ma- 
nors it  is  customary  to  insert  the  words  of  grant 
and  limitation  in  the  habendum  only  (50). 

As  the  greater  estate  includes  the  less,  where 
the  custom  warrants  a  grant  in  fee  simple,  the 
lord  may  grant  to  one  and  the  heirs  of  his  body, 
for  life,  for  years  or  any  other  estate  (51):  and 

(47)  -Ante,  p.  19.  Post,  tit.  (50)  Brooks  v.  Brooks  & 
'  Bstiiiguiflhnieiit/  Wrighi,  Cro.  Jac.  4S4.    S.  C. 

(48)  RigkiA.DMLnh€hap-  Po{A.  195 ;  and  see  JRo6  v.I,om- 
tm  of  Wells  T.  Bawdem  ei  al,  less,  ^  Bamew.  &  Aid.  454. 

ft  East,  5200.  .  (51)  Co.Litt.'52.b.Co.Cop. 

(48)  Cob  t.  BeHermn,  CfD,     s.  33.  T».  65.   Gravenar  &  Tact 

Jac.  374.  4  Co.  93.  a.   Stanton  v,  Barnes, 
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under  a  custom  to  grant  for  three  lives,  a  grant 
for  the  lives  of  two,  or  for  the  life  of  one  only, 
will  be  good  (52). 

By  the  same  rule,  under  a  custom  to  grant  to 
three  persons,  habendum  to  them  successively 
sicut  nominantur  and  not  alitery  the  lord  may 
grant  to  A.  and  his  assigns  for  his  own  life  and 
the  lives  of  two  others  (53) :  so  under  a  custom 
to  grant  for  life  he  may  grant  durante  vidui- 
tote  (54) ;  but  a  grant  for  a  greater  estate  than  is 
prescribed  by  the  custom  would  be  void  (55), 

There  are  in  many  manors  both  copyholds  of 
inheritance  and  for  lives,  and  such  a  custom  is 
good ;  but  a  grant  of  the  latter  for  lives,  with 
a  remainder  in  fee,  would  be  void  as  to  the  re- 
mainder (56). 

The  lord  cannot  claim  against  his  own  acts(57): 
So  if  he  consents  to  a  condition  or  trust  on  the 
court  rolls,  he  is  bound  by  it ;  though  if  lands 


Cro.  Eliz.  373.  Kempe  &  Car- 
ter, 1  Ijeo.  56.  And  see  Doyle 
&  Wood,  Cro.  Eliz.  431.  S.C. 
Mo.  359. 

(59)  2  Lord  Raym.  995^ 
999. 

(53)  Smartle  v.  PenhaUaw, 
1  Salk.  188.  S.  C.  3  Salk.  181. 
S.  C.  2  Lord  Raym.  999.  S.  C. 
6  Mod.  66. 

(54)  Downy. Hopkins, 4 Co, 
29.  b.     S.  C.  Cro.  Eliz.  323. 


Smartle    v.    Penhallow,     sap. 
Co.  Cop.  s.  33.  Tr.  65. 

(55)  Co.  Cop.  s.  41 .  Tr.  90. 
lb.  s.  33.  Tr.  65. 

(56)  Kitch.  170. 

(57)  Anon.  4  Leo.  88.  ca. 
186.  Wheeler's  case,  ib.  240. 
In  Marke  v.  Sulyard,  Toth.107, 
the  grant  o^  a  copyhold  at  a 
court  held  out  of  the  manor, 
was  confirmed  against  the  lord 
that  made  it.  And  see  post, 
tit.  *  Steward.* 
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escheat,  he  shall  have  them  discharged  of  any 
trusts  to  which  he  is  not  privy  (58) ;  and  in  the 
King  V.  The  Inhabitants  ofHaddenham  (59),  which 
was  the  case  of  a  settlement  by  purchase,  the 
pauper  being  an* attainted  person,  but  having 
been  discharged  by  warrant  under  the  sign  ma- 
nual. Lord  Ellenborough,  C.  J.  asked  how  the 
lord  could  impeach  the  title  against  his  own  ad- 
mittance, upon  the  ground  of  an  antecedent  in- 
capacity ;  and  whether  he  must  not  proceed  in 
all  cases  as  for  a  subsequent  forfeiture  (60).  But 
the  lord  is  not  always  bound  by  the  act  of  ad- 
mittance ;  for,  in  Right  v.  Bawden,  ante^  it  was 
held,  that  the  admittance  of  the  cestui  qve  vie^ 
did  not  extend  the  grant,  and,  therefore,  that  his 
vndow  could  not  hold  (under  a  custom  intitling 
the  widow  of  a  person  dying  seised  to  free- 
bench,)  against  the  legal  title  of  the  lord  of  the 
manor. 

It  is  said,  that  the  lord  may  grant,  or  admit  a 
tenant,  out  of  court,  or  even  out  of  the  manor  (61), 
and  this,  I  conceive,  he  may  do,  when  such  grant 


(58)  Burgess  v.  Wheate,  1  Sir 
W.  Bl.  167.  Post,  tit.  "Trust 
Est;  and  tit. '  Forfeiture.' 

(59)  15Ea8t,  46S. 

(60)  See  the  case  of  Pay  v. 
Otiy6oii  &  Broum,  Cro.  Eliz. 
582^  and  Qu.  if  the  lord  grant 
a  copyhold  to  A.  on  certain 
cooditionfl,  which  are  only  in 
pvt  performed,  and  A.  alter 


breach  of  one  of  the  condi- 
tions surrenders  to  B.,  whom 
the  lord  admits,  whether  the 
lord  can  enter  for  a  subsequent 
breach  of  the  other  condi- 
tions? 

(61)  MelwichkLuter,  4 Co. 
26.  b.  Co.  Litt.  60.  b.  GUb. 
Ten.  p.  217.  6  Vin.  Cop.  (N.  b.) 


122         Tke  Qualifications  and  Powers   [PaW  I. 

or  admittance  is  voluntary,  of  which  nature  is  a 
grant  by  copy  for  a  life  or  lives,  in  possession  or 
reversion,  upon  the  surrender  of  a  former  copy, 
(which  it  is  to  be  observed  was  Melwick  and 
Ijuters  ease);  but  it  is  not  quite  clear  that  the 
lord  can  admit  out  of  the  manor,  or  even  out  of 
court,  on  the  surrender  of  a  copyholder  of  inhe- 
ritance, to  the  use  of  a  third  person,  or  under  a 
devise,  except  periiapsby  immemorial  custom  (62); 
though  possibly  the  admittance  of  an  heir  at  law, 
where  the  lord's  interest  alone  is  concerned,  may 
be  good  if  made  out  of  court,  and  even  out  of  the 
manor,  and  vrithout  a  custom  in  support  of  it. 


What  things  are  demiseable  hy  Copn. 

It  should  seem  that  even  a  manor  may  be  de- 
miseable by  copy  (63) ;  but  it  has  been  said,  that 
the  lord  of  the  customary  manor  could  not  keep 
Courts  Baron  to  have  forfeiture,  or  hold  pleas  in 
a  writ  of  right  (04).  Any  profit,  parcel  of  a  ma- 
nor,  which  lies  in  tenure,  as  tithes  (65),  under- 


(62)  Ante,  p.  T. 

(63)  Rex  ▼.  8kmt<m,  Cm. 
Jflc.  259.  S.  C.  (called  Rex  r. 
Stttverton),  Ydv.  190.  Moor 
▼.  Woodgame,  4b.  327*  S.  C. 
(called  Sir  H.  Nem^s  case), 
11  Co.  17.  a.  Snpp.  Co.  Cop. 
».  17.  Tr.  SOO.  Co.  Litt.  58.  b. 
6  Vin.  Cop.  (E.)  pi.  5.   Com. 


INg.  Cop.  C.  1.  [Aylesham  in 
Norfoft  18  said  to  be  Md  hf 
copy,  vide  Compka*  Ebg.  Cop. 
p.  50.]  B»t  sea  1  Watk.  on 
Cep.  39-3.  Scroggs,  94. 
(64)  Re»^,8ta$ttim,€fpSia' 

(69)  6  Yin.  Cop.  (S.)pl.l. 
Sir  John  Beum^s  case,   citsd 
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wood,  herbage,  or  vesture  of  land  (66),  forecrop 
or  prima  tonsura  (67) ;  or  which  is  appendant  to 
that  which  lies  in  tenure ;  as  an  advowson,  com- 
mon, market,  fair,  piscary,  or  other  thing  append- 
ant, may,  by  custom,  be  granted  by  copy :  though 
an  adyowson  or  common,  in  gross,  rents,  baili- 
wicks, and  such  like,  which  do  not  lie  in  tenure, 
are  not  d^niseable  by  copy  (68). 


BB 


Of  Persons  incapacitdted  to  take  as  Grantees. 

Tif£  wife  is  incapable  of  taking  under  an  im- 
mediate grant  firom  her  husband,  so  where  on  the 
death  of  the  last  tenant,  the  lord  demised  by  copy 
to  his  wife,  to  hold  to  her  and  two  others  for  their 
lives,  and  the  life  of  the  longest  liver  of  them 


Cro.  Eliz.  413. 3  but  see  Sands 
▼.  Drury,  Cro.  Eliz.  814,  aad 
Ae  obseTvations  upon  it  in 
Mtugrave  &  Cave,  WiUes  323. 
Svpp.  C«L  Cop.  8. 17.  Tr.  900. 
(66)  Co.  Lkt.  5S.  b.  Co. 
Cop.  8.  42.  Tr.  97.  Hoe  & 
Taylor,  Mo.  355.  pi.  480.  &C. 
4  Co.  SO.  b.  31.  a.  S.  C.  Cro. 
Eliz.  413.    Jenk.  274.  pi.  95. 

6  Vin.  Cop.  (E.)  pi.  3,  4. 

{(d7)    Stammers   v.    Dixon, 

7  East,  200.  d  Vin.  Cop.  (E.) 
pi.  2.  1  Roll.  Abe.  498.  (A.) 
pi.  2. 

(68)    Co.  Litt.  58.  b.    Co. 


Cop.  8.  42.  Tr.  97.  6  Via. 
Cop.  (E.)  pL  6,  7,  8,  9,  10. 
1  Stra.  100.  1  Corny.  267. 
Gilb.  Ten.  331-2.  Calth.  Read. 
54.  1  Watk.  on  Cop.  32-3. 
Com.  Dig.  Cop.  (C.  1.)^  and 
see  Sands  v.  Drury,  Musgraoe 
v^  Cave;  and  Hoe  v.  Taylor,, 
sup.  in  which  latter  case,  (seQ 
Cro.  Eliz.  413.)  Fenner  J.  said^ 
he  knew  a  market  within  the 
manor  of  Crookehome,  [Croke-* 
ham]  in  Somersetshire,  to  be 
demised  by  copy^  and  seQ 
Mo.  355,  and  the  Ccmpkait 
Eng.  Cop.    p.  138.     [A  mill 
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successively;  the  Court  held,  that  it  was  a  void 
grant  (69). 

It  has  frequently  been  said,  that  the  same  per- 
sons as  are  capable  of  a  grant  at  common  lavr, 
are  capable  of  a  grant  by  copy,  and  that  he  shall 
be  a  person  sufficient  to  be  a  copyholder,  who  is 
able  of  himself,  or  by  another,  to  do  the  service 
of  a  copyholder ;  but  the  latter  position,  taken  in 
a  limited  sense,  is  controvertible;  for  though, 
under  both  positions,  an  infant  or  a  feme  covert 
may  be  a  copyholder,  as  the  guardian  of  the 
infant,  and  the  husband  of  the  feme  copyholder, 
may  do  the  services,  yet  the  latter  position  would 
exclude  a  person  non  sa^ice  TnemoricBy  Sin  ideot,  a 
lunatic,  an  outlaw,  or  an  excommunicate,  from 
receiving  a  grant  of  a  copyhold  estate  ;  and  still 
we  find  it  laid  down  that  persons  under  those 
disabilities,  as  well  as  an  infant  and  a  feme 
covert,  may  be  grantees  of  copyholds  (70),  and 
that  the  purchase  by  the  wife  shall  stand  in  force 
until  her  husband  disagrees. 

The  king  cannot  be  a  copyholder  either  in  his 
corporate  or  natural  capacity  (71).    And  it  is  ge- 

may  be  held  by  copy.    Green  &  (71)  Hard.  435-6  in  Rex  v. 

Harris,  cited  4   Leo.  241^  in  Holland.      Field    v.  Boothsby, 

Ward's  case.]    '  2  Sid.  82.  1  Watk.  on  Cop.  31. 

(69)  Flrehrass  d.  Symes  v.  cites  Co.  Litt.  1.  b.  Dy.  2.  b. 
Pennant,  2  Wils.  254.  pi.  8.  marg.  lb.  154.  b.  pi.  18  j 

(70)  Co.  Cop.  s.  35.  Tr.  79.  and  adds,  yet  there  are  many 
6  Vin.  Cop.  (L.)  pi.  6.  cites  instances  of  Kings  holding 
Calth.  Read.  51-2.  lands  of  a  subject  in  ancient 
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nerally  supposed  that  a  corporation  cannot  hold 
lands  by  copy  of  court  roll  (72), 

It  has  been  said,  that  an  alien  may  be  a  copy- 
holder, and  that  neither  the  king,  or  the  lord, 
could  seize  the  copyhold  lands  (73):  But  Mr.  Wat- 
kins  was  of  opinion,  that  an  alien  could  not  hold 
by  copy  (74.) 

I  apprehend,  however,  that  if  the  lord  will 
grant  to  or  admit  an  alien,  or  any  incapacitated 
person  whatever,  his  interest  will  be  concluded 
by  such  act  of  admittance  or  grant  (75). 


Of  the  Office  and  Power  of  the  Steward^  SfC, 


Lord  Coke  in  his  discourse  on  the  antiquity 
and  nature  of  manors  and  copyholds,  very  justly 
observes,  that  from  the  measure  of  authority  and 
confidence  committed  to  the  steward  of  a  manor, 
the  lord  would  do  well  to  be  very  careful  in 


days.  See  1  Rob.  Scod.  S,  and 
N.  Stuart  Diss.  Antiq.  Engl. 
Constit.p.3.s.3.p.  160.N.  (6). 
{7^)  1  Watk.  on  Cop.  31. 
But  Sir  Edward  Coke^  in  his 
Copyholder,  says,  "  If  a  copy- 
hold be  granted  to  a  Dean  and 
Chapter,  or  to  a  Mayor  and 
Commonalty  y  without  any  ex- 
press estate,  a  perfect  estate  in 
fee  passeth."  s.  49.  Tr.  113. 
And  again,  ^'  If  a  copyhold  be 
granted  to  an  Abbot,  and  to  fas 


heirs,  an  estate  for  life  only 
passeth.!'  s.49.  Tr.  114. 

(73)  Calth.  Read.  53.  6  Vin. 
Cop.  (L.)  pi.  7. 

(74)  1  Vol.  on  Cop.  31 ;  and 
see 6  Vin.  Cop.  (L.  e.2.)  pl.2,3. 
post,  at  the  end  of  tit.  'Forfeit- 
ure.' Eafon's  case,Litt.Rep.23. 

(75)  See  The  King  v.  the  In- 
habitants of  Haddenham,  15 
East  463 ;  vide  also  as  to  inca« 
padties  of  grantees,  Sugdenon 
Vendors,  500  to  503.  [5th  ed.] 


126  Office  amd  Pmver  [Part  I. 

making  his  choice ;  for,  if  he  be  defective  in  any 
one  of  these  three  qualities,  knowledge,  trust, 
or  diligence,  the  lord  may  be  nmch  prejudiced ; 
and  he  quotes  the  counsel  given  to  the  lord  by 
Fleta : — ''  Provideat  sibi  dominus  de  senescallo 
**  circumspecto  et  fideli,  qui  in  legibus  consuetu* 
*^  dinibusque  provincial,  et  officio  senescalci«  se 
"  cognoscat,  et  jura  domini  sui  in  omnibus  tueri 
*^  afiectet,  quique  ballivos  domini  in  suis  erro* 
'^  ribus  et  ambiguis  sciat  instruere  et  docere, 
*^  quique  egenis  parcere,  et  nee  prece,  vel  precio» 
"  velit  k  tramite  justitiae  deviare,  et  perversa  ju- 
"  dicare  (76)." 

In  the  king's  manors,  a  steward  cannot  be  re- 
tained by  parol  of  the  auditor  or  receiver,  but 
the  appointment  should  be  by  patent  (77) ;  and  a 
corporation  cannot  institute  any  such  officer  ex- 
cept by  deed  (78) ;  but  in  all  other  cases  a  stew- 
ard may  be  appointed  by  parol  (79),  though  not 
for  life,  or  years,  it  should  seem  (80). 


(76)  Co.  Cop.  8. 45.  Tr.  103. 

(77)  Co.  Tr.  104-5.  Barm 
&  Jay,  4  Co.  30.  a.  S.  C.  Cfo. 
Bik.  699.  It  is  Mid  fliat  a 
steward  appointed  by  the  lord 
in  tht  ateence  of  t^e  steward 
by  paiteiit^  xnay  liold  a  omxrt 
onltakea^iiiTeiider  and  admit 
tike  sorraBdenee.  Kitdi.  168. 
cites  It  Sd. «.  tk.  ^6. 

(7S)  Go.  Oop.  8. 45.  Tr.  106. 
Qmm  V.  Saomkfty  1  Ld.  Raym. 
ieo-1.  See  abe  Kitdi.  IM. 
Nris.  L«x  Man.  Aj^  pL  34. 


(79)  Co.  Cop.  s.  45.  Tr.  104. 
Co.  Litt  61.  b.  HArrit  v.  Jm§y 
sup.  LadyHolcrfifi*8tast,4Co. 
30.  b.  Smitiison  v.  Cage^  Cro. 
Jac.  $M.  Blagrave  &  fFttod's 
case>  1  Iie«.  9St7,  298.  eitas 
91  H. 7. 36-7*  S.C.G6dkl49. 
Down  V.  HepkifU,  4  Co.  30.  a. 
Dyer,  948.  pi.  79.  19  Vin.  Ab. 
Steward,  (F).  Com.  Di^.Cop. 
(R.  5.)  lb.  Leet,  <M.  1.) 
Scvoggs,  88. 

(60)  Biagrcax  &  Wml^s  cut, 
snp.  Dyer,  949.  I  Lord  Raym. 
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And  even  where  a  patent  or  writing  is  essen* 
tial,  it  is  ia  respect  to  voluntary  acts  only»  as 
giTing  license  to  copyholders  to  alien  by  d6ed(81) 
and  not  to  ministeiial  acts  (82). 

But  it  is  usual  and  fKroper  to  retain  a  steward 
by  deed ;  a  form  of  appointment  will  be  found  in 
tiie  Appendix. 

A  steward,  dejure^  may  grant  lands  which  ea- 
cheats  even  without  special  warrant,  but  not  u 
opposition  to  the  express  commands  of  his  prin- 
cipal (83);  and  he  may  take  a  surrender^  and 
examine  a  feme  covert  as  to  her  voluntary  con^ 
sent  thereto  (84)  out  of  court,  nay,  out  of  the 
manor  (85),  and  a  custom,  that  he  should  not  do 


159.  See  the  pleadings  in  an 
action  of  debt  by  a  steward  ap- 
pointed  for  life,  to  recover  the 
airearB  of  an  annuity.  Nevill 
▼.  RedCj  Nels.  Lex  Man.  App. 
pL  33.  And  note^  that  a  stew- 
ard appointed  by  deed  or  potent 
may  recover  his  salary  by  writ 
of  annuity.  Dy.  ^iS*  9l,  pi.  79. 

Vide  also  NeviU*9  case^  7  Co. 
33.  b.  where  it  is  said  that  the 
office  of  steward,  receiver^  or 
baili£P  of  a  nitt&or^  may  be  in- 
taited  within  the  statute  de  do- 
mt,  because  it  is  cxerciseable 
wittun  lands^  cites  5  £.  4. 

(81)  See  Scroggs,  87.  Post, 
tit.  *  Licenses,  &c* 

(S8)  Harrii  h  Jay,  ante. 
Knowles  v.  Luce,  Mo.  112. 


(83)  Harris  &  Jay,  ante. 
Scroggs,  91.  But  a  steward 
de  facto  could  not  grant  lands 
that  escheat,  or  perform  any 
other  voluntary  act,  post,  (a. 

97). 

(84)  SnUilmn  ▼.  Cage,  Cto. 

Jac.  536  5  and  even  though 
tb^  sumnder  be  to  his  own 
use,  Eriih  t.  Biom,  do.  EUx. 

717. 

(85)  TuUely^Hawkm8,llA. 
Raym.  7^.  Du^^teid  v.  At^ 
drewe,  I  Salk.  184.  Houaego 
&  Wild,  M.  13  Jac.  B.  R. 
6  Vin.  Cop.  (X).  pi.  3.  3  DanT. 
181.F.  pl.l.  1  RoU.  Abr.  500. 
F.  pi.  3.  Kitah.  leSL  It  was 
said  byAadersoii  in  the  case  of 
Bright  &  F^th,  that  surrenders 
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80,  would  be  void  (86).  This  is  perfectly  reason- 
able, as  the  delay  in  convening  a  court  might  be 
extremely  prejudicial  to  a  copyholder  desirous  of 
making  a  surrender  of  his  estate. 

There  is  much  conflicting  authority  on  the 
question,  whether  a  steward  of  a  manor  can 
grant  or  admit  out  of  court,  though  it  is  consi- 
dered to  have  been  settled,  that  he  cannot  do  so 
oikt  of  the  manor  (87) ;  and  yet  it  is  to  be  ob- 
served, that  Mr.Watkins  urges  (88)  on  the  autho- 
rity of  Melwich's  case,  and  Dudfield  &  Andrews 
(ante),  that  a  steward  may  admit,  not  only  out  of 
court,  but,  as  a  consequence,  out  of  the  manor ; 
and,  as  his  arguments  in  favour  of  the  steward's 
power  to  admit  out  of  courts  are  founded  on,  so 
they  are  greatly  supported  by,  the  principle,  that 
copyholders  had  not  originally  a  negative  voice 


were  by  custom^  and  therefore 
they  ought  to  be  in  the  court 
of  the  manor^  and  that  a  sur- 
render to  the  lord  himself  in 
his  house^  or  out  of  court,  was 
not  good.  Quod.  Beaumont  con- 
cessit. Cro.  Eliz.  442. 

In  Blagrave  &  Wood,  Godb. 
142,  it  was  held  per  tot,  cur, 
that  a  steward  by  parol  could 
not  take  a  surrender  of  copy- 
holds x)ut  of  the  manor.  And 
see  1  Lord  Raym.  159.  Sed 
vide  contra  HolcrofVs  case, 
4  Co.  30.  b.  See  also  Snuthson 
&  Cage,  Cro.  Jac.  526. 


Whether  there  is  any  distinc- 
tion between  a  steward  of  a 
manor,  and  a  steward  of  a  court> 
See  1  Leo.  227,  in  Blagrave  & 
Woods  and  Scroggs,  88. 

(86)  Tukely  &,  Hawkins,  sap. 

(87)  Melwick  &,  Luter,  4  Co. 
26.  b.  Tukely  &  Hawkins,  sup. 
Clifton  &  Molineux,  4  Co.  26-7- 
1  Roll.  Abr.  527.  pi.  3.  lb.  605. 
pl.4.  Kitch.  162.  to  165.  6  Via. 
Cop.  (N.  b.)  Lord  Dacre's'case, 
1  Leo.  289.  2  D'Anvers,  179, 
189.     Scroggs,  87. 

(88)  1  vol.  on  Cop.  253. 
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upon  the  admittance  of  a  new  tenant,  and,  there- 
fore, that  their  presence  on  an  admission  is  not 
necessary  (89). 

I  have,  however,  already  stated  my  doubts, 
whether  the  lord  of  the  manor  himself  can  grant 
or  admit  out  of  the  manor,  or  even  out  of  courts 
when  the  act  is  not  voluntary,  and  if  not,  d  for- 
Uari^  a  steward  cannot  do  so.  It  appears  to  me, 
that  the  singular  distraction  of  authorities  on 
this  particular  point  might  be  reconciled,  by  dis- 
tinguishing between  the  voluntary  act  of  the 
lord,  or  his  steward,  and  that  which  is  merely 
ministerial,  and,  therefore,  involving  the  interest 
of  a  third  party ;  and,  if  I  am  right  in  this  sug- 
gestion, it  follows,  that,  unless  the  act  is  volun- 
tary, neither  the  lord  nor  the  steward  can  grant 
or  admit  out  of  court  (90) ;  except  perhaps  by 
immemorial  custom  (91),  or  in  the  case  of  an  heir 
at  law,  where  the  lord's  interest  alone  is  con- 
cerned. And  I  would  submit,  that  the  distinction 
is  favoured,  not  only  by  the  general  practice  of 
calling  a  special  court,  whenever  an  admittance 
is  required  in  the  intervening  period  between  the 

0 

general  courts,  but  by  the  expediency,  if  not  the 
necessity,  of  a  previous  presentment  by  the  ho- 
mage, of  the  surrender  or  relative  circumstances 
of  title,  upon  which  the  claims  of  the  person  re- 
quiring to  be  admitted  are  founded ;  a  fortn  (if 

(S9)  Vide  also  Lord  Daere'i  the  4th  resolution  in  Melwich 

CBse,  1  Leo.  289.  &  Luter,  4  Co.  26.  b. 
(90)  But  as  to  the  lord,  see         (91)  Kitch.  165. 
VOL.    I.  K 
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it  merits  the  appellation,)  which  is  well  calculated 
to  prevent  litigation,  by  securing  to  the  rightful 
claimant  the  sanction  and  protection  of  the  legal 
estate;  and  the  importance  of  this  object  in- 
duces me  to  think,  that  even  if  an  admittance  out 
of  court  by  the  lord  of  the  manor,  upon  a  sur-* 
render  by  a  copyholder  to  the  use  of  a  third 
person,  is  good,  yet  that  a  steward  has  not  that 
power,  except  by  custom  or  by  express  authority 
from  the  lord. 

It  is  scarcely  necessary  to  add,  that  a  steward 
cannot,  in  the  opinion  of  the  writer  of  these  com- 
ments, either  grant  or  admit  out  of  the  manor^ 
without  a  special  custom,  as,  for  instance,  where 
a  court  is  held  within  one  manor  for  several 
manors  (92). 

A  grant  of  the  stewardship  of  a  court  baron 
to  two,  even  for  a  term  of  years,  is  good,  but 
the  appointment  determines  with  the  lives  of 
the  grantees,  and  will  not  go  to  the  executors 
or  administrators  : — ^the  appointment  may  be  in 
reversion  (93) ;    and   a   court  may  be    held   by 


(92)  Ante,p.7.Cro.Car.367. 

(93)  Sir  Robert  Howard  v. 
Wood,  T.  Jones,  126-7.  S.  C. 
1  Freem.  473.  S.C.  2  Lev.  245. 
S.C.  2  Sho.  21.  Wakon'g  case, 
Dy.270.b.  16  Vin. 'Offices.' F. 
3  Bac.  Abr.  735.  And  even  in 
futuro  it  is  said,  as  it  varies 
from  the  case  of  land,  Ferrer 
\.  Johnson,  Cro.Ehz.SS6,  But 


see  Sir  John  Savage's  eaae, 
Dy.  259.  a.  It  should  seem 
that  a  judicial  office^  or  an  office 
that  is  partly  ministerial  and 
partly  judicial,  cannot  be  grant* 
ed  in  reversion,  except  periiaps 
by  the  King,  and  therefore  that 
the  grant  by  a  common  person 
of  the  stewardship  of  a  court 
leet,  or  of  a  customary  court 
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one  of  ttro  joint  stewards  appointed  by  pa- 
tent (94). 

If  the  steward  of  a  manor  is  under  any  disa- 
bility, as  being  an  infant,  an  outlaw,  or  fum  earn- 
pos  mentisy  yet  it  is  said,  tbat  such  acts  as  he 
shall  -do  as  incident  to  his  office,  cannot  be 
avoided  (95);  and  I  am  apprehensive,  that  al- 
though an  infant  cannot  sit  as  judge  in  a  court 
leet,  yet  that  he  may  preside  in  a  court  baron, 
where  the  suitors  are  the  judges,  and  perform 
all  ministerial  offices,  at  least,  in  a  customary 
court  baron  (96). 

A  steward  de  facto  may  execute  any  ministerial 
act,  because  the  tenants  are  not  compellable  to 
enquire  into  the  lawfulness  of  his  authority :  But 
if  a  person  without  any  colour  of  authority,  as  a 
stranger  without  the  appointment  of  the  lord,  or 


baron^  in  reversion^  would  be 
void.  Curie's  case^  11  Co.  4. 
Howard  &  Wood,  sup.  See  also 
Vin.  and  Bac.  Abr.  as  above. 
According  to  the  case  of  How- 
ard  &  ¥Vood,  a  grant  in  rever- 
sion of  the  stewardship  of  a 
manor,  comprehending  both 
conrt  ket  and  court  baron, 
would  peifaaps  be  void  only  as  to 
the  coort  leet,  the  offices  being 
distinct  5  but  see  ante,  p.  6. 

(94)  Knowles  &  Luce,  Mo. 
Ill,  112.    1  Corny.  83.    But 
see  Anon.  Gouldsb.  3.  pi.  4. 
I  Jenk,  846.  pi.  35. 


(95)  Co.Cop.s.45.Tr.l04-5. 
Gilb.  Ten.  315,  316-17.  Com. 
Dig.  Cop.  (R.  5.)  And  see 
ScambUfs  case,  as  cited  by 
Jones  Just,  in  Young  v.  Fow^ 
let,  March,  43,  and  as  dted 
S.  C.  Cro.  Car.  556. 

(96)  Scambkr  &  Waters, 
Cro.  Eliz.  637.  S.C.  cited  Co. 
Litt.3b.n.4.  1  Roll.  Abr.  731. 
2  ib.  153.  Mar.  41.  And  see 
Scroggs,  89.  Vide  also  Yonge 
v.StoweU,  Cro. Car.  279.  S.C. 
Sn*  W.  Jones,  311.  GQb.Ten. 
315  to  318. 

K    2 
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consent  of  the  right  steward,  will  hold  a  court, 
it  should  seem  that  his  acts  will  be  void,  espe- 
cially if  the  court  is  not  regularly  convened  (97). 

Distinctions  have  been  made  between  the  au- 
thority of  a  steward  and  his  deputy  (98),  but,  as  I 
conceive,  without  any  justifiable  reason ;  for  such 
powers  as  the  lord  of  a  manor  may  think  proper 
to  give  by  the  instrument  of  appointment,  or  as  a 
.steward  appointed  by  parol  may  exercise,  are 
surely  exerciseable  by  an  under  steward,  unless 
a  limited  authority  is  expressed  in  his  deputation, 
and  then  the  special  purpose  or  turn  only,  for 
which  he  is  deputed,  will,  of  course,  be  the  extent 
of  his  power  (99). 

It  may,  however,  admit  of  a  doubt,  whether 
the  steward  of  a  manor  can  appoint  a  deputy, 
without  an  express  authority  under  the  terms  of 
his  own  appointment,  especially  in  the  case  of 
the  king's  manors  (100) ;  but  where  that  power  is 
given  to  him,  I  apprehend  he  may  depute  an 
under  steward,  either  by  writing  or  parol  (101). 


(97)  Kitch.  164.  Co.  Cop. 
s.  45.  Tr.  105.  Knawles  v.  Luce, 
Mo.  112.  Harris  v.  Jay,  Cro. 
EHz.  699.  Parker  &  Kett, 
Lord  Raym.  660.  S.  C.  1  Salk. 
95-6.  S.  C.  1  Corny.  84.  S.  C. 
12  Mod.  470.  1  Leo.  227. 
19  Vin.  Abr.  Steward  of  Courts 
(G). 

(98)  Co.Cop.  s.46.Tr.  107. 
Kitch.  162.  to  165. 


(99)  Gab.  Ten.  447-8.  19 
Vin.  Abr.  Steward  of  Courts 
(I).    1  Salk.  96. 

(100)  Keilw.  54.  b.  Earl  of 
Rutland  v.  Spencer,  4  Leo.  244. 
2  Brownl.  337  ',  but  see  9  Co. 
48.  a.  &  b.  S.C.  called  The 
Earl  of  Shrembury's  case. 

(101)  Co.Cop.  s.46.Tr.  107. 
In  the  ca«e  of  Heggor  &  FelsUm, 
4  Leo.  Ill,  a  copyholder  being 
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In  the  case  of  Burgesse  &  Foster  {\02\  and  in 
Burdefs  case  (103),  the  surrenders  were  taken 
by  a  deputy  steward,  but  there  the  chief  stewards 
were  to  execute  the  office  by  themselves,  or  their 
sufficient  deputy.  And  it  was  held  in  those 
cases,  that,  although  the  authority  to  take  the 
surrenders  was  absolute,  and  they  were  taken 
upon  condition,  yet  the  deputations  were  well 
executed. 

A  deputy  steward  may  hold  a  court  either  in 
his  own  name,  as  deputy  steward,  or  in  the  name 
of  the  chief  steward  (104),  but  it  is  more  regular 
to  act  in  the  name  of  the  principal. 

In  Lord  Bacr^s  case  (106),  a  grant  by  copy 
made  by  a  sub-deputy  was  held  to  be  good,  but 
the  copy  there  was  sub-signed  by  the  lord  of  the 
manor,  and  there  was  a  custom,  that  the  steward 
or  his  deputy  might  take  surrenders  and  grant 
estates  by  copy. 

And  in  Parker  v.  K.ett  (106),  a  surrender  out  of 
court,  made  within  the  manor  to  a  sub-deputy, 
was  adjudged  to  be  valid,  and  there  was  no  evi- 
dence in  that  case  of  any  custom,  or  of  any  act 
of  the  lord  or  steward,  in  support  of  the  sur- 
render ;  but  it  is  to  be  observed,  that  the  chief 

in  Ireland^  the  steward  deputed  (103)  Cro.  Eliz.  48. 

a  person  to  take  the  surrender  (104)  Parker  v.  Kett,  ante^ 

m 

there^  and  the  surrender  was  p.  132. 

held  to  be  good.  (105)  1  Leo.  288. 

(102)  1   Leo.   289.     S.  C.  (106)  Sup.   and  see  2  vol, 

*^  Leo.  ^15.  Watk.  on  Cop.  26,  27-8. 
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steward  was  constituted  by  patent,  to  exercise 
the  office  by  himself  or  his  sufficient  deputy. 

It  has  been  thought,  that  the  office  of  a  steward 
is  absolutely  essential  (107),  but  I  have  not  been 
able  to  find  any  authority  denying  the  lord  of  a 
manor  the  privilege  of  holding  his  own  courts ; 
on  the  contrary  it  is  laid  down  in  various  books, 
that  the  lord  or  his  steward  is  the  judge  in  the 
customary  court  (108),  which  seems  folly  to  esta- 
blish the  right  of  the  lord  to  preside  in  person,  if 
he  pleases. 

The  appointment  of  a  steward  is  generally 
during  the  lord's  pleasure  only,  and,  even  when 
made  for  life,  or  any  stated  period,  the  office  may 
be  forfeited  by  mis-user,  non-user,  or  refuser(109): 


(107)  Supp.  €^.  Cop.  s.  3. 
Tr.  149.  Fisher  on  Copyholds^ 
58.  cites  Withers  v.  Iseham, 
Dyer,  70.  (pi.  37)}  and  see 
Cholmely  v.  Morton,  2  Sho. 
180. 

(108)  Kitch.  163-4.  Co. 
Litt.  58.  a.  4  Co.  26.  b.  Sir 
Edward  Coke  considered  the 
steward  merely  as  the  repre- 
sentative or  deputy  of  the  lord, 
ill  his  absence.  Co.  Cop.  s.  45. 
Tr.  102.  And  see  2  Watk.  on 
Cop.  22,  23-4. 

(109)  See  9  Co.  50.  a.  in 
the  Earl  of  Shrewsbury's  case. 
Vide  also  Co.  Cop.  s.  45.  Tr. 
106-7>  where  these  causes  of 


forfeiture  are  thus  stated :  viz. 
''1.  By  Abuser,  As  if  the  stew- 
ard burn  the  court  rolls,  or  if 
he  taketh  a  bribe  to  wink  at 
any  offence,  or  use  partiality  in 
any  cause  depending  before 
him.  2.  By  Non-user.  As  if  the 
steward  by  his  patent  being 
tied  to  keep  court  at  certain 
times  of  the  year,  without  re- 
quest to  be  made  by  the  lord, 
fiuleth,  and  by  his  fidlure  the 
lord  receive  any  prgudioe,  thia 
is  a  forfeiture.  But  if  the  lord 
be  not  damnified,  then,  this 
non-user  is  no  forfeiture.  3.  By 
Refuser,  As  if  the  steward  tied 
by  his   patent  to  keep  court 
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but  in  a  stewardship  for  life  the  appointment 
would  not  be  revoked  by  a  subsequent  sale  of 
the  manor,  and  this  because  of  the  casual  profits 
incident  to  the  office  (110),  which  could  not  be 
determined  but  with  the  existence  of  the  ma- 
nor(lll). 

Should  the  steward  be  disturbed  in  his  office, 
his  remedy  is  by  an  action  on  the  case  (112). 


upon  a  demand  or  request  to 
be  made  by  the  lord^  if  the 
lord'  demandeth  or  requesteth 
hun  to  keep  a  court,  and  he 
fiiSieth)  this  is  a  forfeiture^ 
though  the  lord  be  th^eby  no- 
thing damnified."  [N.B.  Non- 
user  of  itself  without  some  spe- 
cial damage^  is  no  forfeiture  of 
private  offices.  Co.  Litt.  233. a.] 
In  the  case  of  an  attorney 
whose  stewardship  is  deter- 
mined, the  court  of  law  of  which 
he  is  admitted,  will  exercise  a 
summary  jurisdiction  to  compel 
him  to  deliver  up  the  court 
rolls  of  his  employer.  Ex  parte 
Corpus  Christi  College,  6  Taunt. 
105. 

(110)  Co.  Litt.  233.  b.  Harvy 
V.  NewUfn,  Cro.  Eliz.  859.  Co. 
Litt.  233.  b.  And  see  Vin. 
Abr.  '  Officer'  (0. 4.)  pi.  5  &  6. 
Br.  Graunts.  pi.  93,  134. 

(111)  Sir  Charles  Howard's 
case,  Cro.  Car.  60.  ''Two 
jointenants  grant  the  steward- 


ship thereof  to  one,  and  ^20. 
per  annum  for  the  exerdse  of 
it ;  if  the  one  cfischarge  him, 
it  is  a  good  discharge,  as  to  the 
service,  but  yet  he  shaU  have 
his  fee  !  If  the  lord  of  a  manor 
grant  the  stewardship  thereof 
to  another,  taking  j£lO.  per 
ann.  of  the  issues  and  profits 
of  his  court  there  for  his  fee, 
and  afterwards  the  lord  dis- 
chaigeth  the  steward,  the  same 
is  void ;  for  it  is  a  disadvantage 
to  the  steward,  for  he  cannot 
have  his  fee  if  no  courts  be 
holden  5  but  if  the  fee  be  li- 
mited to  issue  out  of  lands, 
there  such  dischaige  is  good ; 
jfbr  there  the  steward  shall  have 
his  fee,  although  that  no  courts 
be  holden  there.  See  18  E.  4.  8. 
to  that  purpose.*'  By  Tanfield 
arg.  in  Goore  and  others  v.Daw- 
beny,  2  Leo.  76. 

(112)  Ferrer  &  Johnson, 
Cro.  Eliz.  335.  Harvy^New- 
fyn,8up.  And  see  the  pleadings 
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The  office  of  a  bailiff  of  a  manor  is  clothed 
with  much  less  important  trust  and  discre^ 
tion(113)»  and  I  am  not  aware  that  any  doubt 
is  entertained  of  the  power  of  the  lord  or  chief 
steward,  to  appoint  a  bailiff  by  parol  (114),  or  of 
the  appointment  being  good  when  made  by  the 
steward,  Mrithout  any  special  authority  for  that 
purpose. 


in  an  action  for  disturbing  a 
deputy  steward^  where  the  chief 
steward  was  appointed  by  a 
Coiporation.  Anon,  Nels.  Lex 
Man.  App.  pi.  34. 

(113)  3  Ed.  2.  Tit.  Avowry. 
2  Ed.  4. 4.  12  H.  7. 14.  21  H.7. 
Keilw.  15S.  b.  Gybson  v.  Searl, 


Cro.  Jac..l76.  But  it  should 
seem,  that  if  the  lord  of  a  manor 
be  beyond  the  sea,  the  writ  of 
right  is  to  be  directed  to  the 
bailiff  of  the  manor.  lLfeo.228 
in  Blagrave  &  Wood's  case. 

(114)  Blagraiieb,Wood,sai^ 
cites  12  H.  7.  25,  26,  27- 
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CHAP.  IV. 

OF  THE  SURRENDER  AND  OTHER 
COPYHOLD  ASSURANCES, 

[reserving  the  subject  of  Surrender  to  Will,  and  of  Devise, 

for  distinct  consideration.] 

There  can  be  no  substitution  of  a  person  into 
the  tenancy,  but  by  a  surrender^  nor  is  such  sub- 
stitution compleat  until  admittance. 

So  if  two  copyholders  are  desirous  of  ex- 
changing their  copyhold  lands,  it  can  only  be 
effected  by  surrendering  to  the  use  of  each  other, 
and  each  being  admitted  under  such  respective 
surrenders  (1). 

The  word  "  surrender"  is  said  by  C.  J.  Coke 
to  be  vocahvium  artis^  and  to  admit  of  no  quali- 
fied term  (2),  but  this  rule  does  not  extend  to 
the  lord,  for  between  a  tenant  and  him,  the  con- 
veyance need  not  be  according  to  the  custom, 
bat  may  be  made  by  bargain  and  sale,  or  other 
less  formal  act  (3);  and  in  Blemmerhasset  v.  Hum- 

(1)  Kitch.  171.    Co.  Cop.  missioners  of  baiikrupt^  ante^ 

8.  36.  Tr.  83.  but  a  different  p.  100. 

mode  of  transferring  the  copy-  (3)  Co.  Cop.  s.  39.  Tr.  86.  j 

hold   interest,    is    sometunes  and  see  6  Vin.  Cop.  (U.)  pi.  2. 

pointed  out  by  act  of  parlia-  (3)  Blemmerhasset  v.  Hwiv^ 

ment,  as  in  the  case  of  a  con-  berstone.  Hut.  65.  S.  C.  Sir  W. 

veyance  of  copyholds  by  com-  Jones^  41.     Hasset  v.  Hanson, 
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berstane{4t),  Lord  Hobart  thought,  that  a  copy- 
holder declaring  himself  weary  of  his  copyhold, 
and  requesting  the  lord  to  take  it,  was  equal  to  a 
surrender. 

Mr.  Watkins  contends,  that  the  rule  does  not 
extend  even  to  a  return  of  the  copyhold  into  the 
lord's  hands,  for  the  purpose  of  being  conveyed 
to  a  stranger  (5),  unless  the  rights  of  a  ikird 
person  are  prejudiced,  as  was  the  case  in  Zinzan 
&  Talfnadge  or  Talmush  (6),  where  the  first  cestui 
que  vie  was  allowed  by  the  custom  to  destroy  the 
whole  estate  by  surrendering  into  the  lord's  hands, 
and  it  was  held,  that  his  joining  with  the  lord  in 
levying  a  fine  of  the  lands,  did  not  operate  as  a 
surrender  within  the  custom.  When  the  act  is 
such  as  amounts  to  an  absolute  relinquishment 
of  the  estate  to  the  lord,  it  would  certainly  seem, 
that  the  above  rule  is  not  applicable,  although 
the  lord  subsequently  grants  the  estate  out  again 
to  the  nominee  of  the  copyholder ;  but  when  the 
lord  is  merely  the  conduit  pipe  of  assurance  to 
a  third  party,  it  may  be  doutful  whether  the  word 
*  surrender''  is  not  essential  to  conclude  the  inte- 
rest of  the  heir  at  law  (7). 

Win.  66-7.     Wakeford's  case,  pi.  273. :  sed  vide  1  Roll.  Abr. 

1  Leo.  102.   Gilb.  Ten.  252-3.  502.  (L.) 
lb.   300-1.    lb.  311-12.     lb.         (5)  1  vol.  on  Cop.  55. 
Watk.  N.  115.  (6)  PoUexf.  564.    S.C.  Sir 

(4)  Hut.  65.  and  see  6  Vin.  T.  Raym.  402.    S.  €.  2  Show. 

Cop.  (Z.)  pi.  17.     Coleman  v.  130.     S.  C.    T.  Jones,    142. 

BediU,  1  And.  199.  S.  C.  called  S.C.  1  Freem.  263. 
Co/tfmanv.Portman^l  Leo.  191.         (7)  Calth.  Read.  h7,  58-9. 
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The  case  of  BelfieU  &  Adamsj  3  Bulst.  80.  cited 
in  Gflb.  Ten.  253-4,  and  quoted  by  Mr.  Wat- 
kins  (8)  to  prove  that  a  copyhold  may  be  sur- 
rendered by  implication,  is  clearly  in  opposition 
to  the  dictum  of  Sir  Edward  Coke,  that  the  word 
^  surrender'  is  vocabulum  artis,  but  this  case  is  by 
no  means  to  be  relied  on  as  an  authority,  even 
according  to  the  notice  taken  of  it  by  Chief  Baron 
Gilbert,  who  thus  expresses  himself:  "  Copy- 
"  holder  in  fee  comes  into  court,  and  there  ac- 
•*  cepts  a  copy  to  himself  for  life,  remainder  to 
**  his  wife  for  life,  remainder  to  his  son  for  life ; 
**  this  is  tantamount  to  a  surrender  to  the  use  of 
"  himself,  &c.  but  he  hath  his  old  reversion  in  him ; 
"  for  there  is  no  ground  to  make  a  surrender  of 
**  that  by  construction,  because  he  has  made  no 
*^  disposition  of  it.  But  as  this  case  is  in  Rolls  (9\ 
"it  is  said,  that  it  was  no  surrender ;  for  that  a 
"  copyhold  cannot  be  surrendered  by  a  surrender 
"  in  law,  but  only  by  actual  surrender ;  yet  as  it 
"  is  in  other  places  in  Rolls,  it  is,  as  in  Btdstrode, 
"  held  to  be  a  surrender,  but  that  the  reversion 
"  was  still  in  the  copyholder." 

How  Surrenders  are  to  be  made,  and  into  whose  hands. 
Surrenders  are  made  in  various  forms,  —  in 

6  Yin.  Cop.  (Z.)  pi.  8^  10^  15.  Adorns)     1    Roll.    Rep.    256. 

lb.  Cop.  (L.  a.)  pi.  1.    Kitch.  2  D*Anv.  183.  (L.)  pi.  1. 

169,  iro-l.  (9)  1  Roll.  Abr.  501.  (L.) 

(8)  1  vol.  on  Cop.  58.  and  {Shephard  &  Adams),  but  see 

see  S.  C.    (called  Southcot  &  M.  13  Jac.  B.  R.  cited  ib. 
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some  manors  by  a  rod,  in  others  by  a  straw, 
in  others  by  a  glove  ;  which  symbol  is  delivered 
over  by  the  surrenderor  to  the  steward,  or  other 
person  taking  the  surrender,  in  the  name  of  seisin. 

A  surrender  must  be  taken  by  the  lord,  or  his 
steward,  or  the  deputy  steward  (10),  though,  by 
special  custom,  it  may  be  into  the  hands  of  two 
tenants  of  the  manor,  or  of  one  tenant,  or  into 
the  hands  of  the  bailiff  in  the  presence  of  two 
tenants,  or  into  the  hands  of  a  tenant  in  the  pre- 
sence of  other  persons  (11);  but  the  custom  must 
be  pleaded  (12). 

And  a  tenant  is  not  liable  to  an  action  for  re- 
fusing to  take  a  surrender  (13). 

The  heir  is  a  copyholder  to  many  purposes 
before  admittance,  and,  as  it  would  seem,  may 
take  a  surrender  (14). 

But,  as  the  copyhold  interest  ceases  on  attain- 

(10)  Dudfield  &  Andrews,  ed.]  where  he  notices  a  costom 
Tukely  &  Hawkins,  Parker  &  to  surrender^  &c.  in  the  pre- 
Kelt,  ubi  sup.  And  a  surrender  sence  of  *'  sufficient  witnesses^" 
may  be  made  into  the  hands  of  though  not  tenants. 

a  steward  to  his  own  use,  Erish  (12)  Freeborn  v.  Purchase, 

V.  Rives,  Cro.  Eliz.  717.  1  New  Sty.  107.    AU.  68-9.   Co.  Litt. 

Abr.  473.    Gilb.  Ten.  277.  .  59.  a.  but  see  Beany  &  Turner, 

(11)  Co.  Litt.  59.  a.    Kitch.  or  Turner  &  Benny,  sup. 

201 .  Page  V.  Smith,  3  Salk.l00.  (13)  Forde  v.  Hoskins,  1  Rx>U. 

Beany  v.  Turner,  1  Lev.  293.  Rep.  126. 

S.C.  (caUed  Turner  &  Benny,)  (14)  Munifasy, Baker, iKeb. 

1  Mod.  61.    S.  C.  (caUed  Twr-  25.    4  Co.  22.  b.     Post,  tit. 

nor  V.  Benson,)  2  Keb.  666.  and  '  Admittance.' 

see  1  Watk«  on  Cop.  78.  n.  [2nd 
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der,  a  copyholder  cannot  take  a  surrender  after 
attainder,  even  though  he  is  pardoned  (15). 

Whether  a  Surrender  can  be  made  hy  Attorney. 

A  doubt  has  existed  in  practice,  whether  a 
copyholder  could  surrender  by  power  of  attor- 
ney ;  and  this  doubt  has  received  some  sanction 
by  a  case  in  which  two  Judges  are  reported  to 
have  held,  against  the  opinion  of  a  third  Judge, 
that  a  surrender  by  attorney  was  not  good,  and 
that  if  the  copyholder  could  not  attend  in  person, 
the  lord  should  appoint  a  special  steward  to  take 
the  surrender  (16). 

But,  I  apprehend,  that  there  can  be  no  good 
reason  assigned  for  this  distinction  between  free- 
hold and  copyhold  assurances,  and  that  in  all 
cases  such  acts  as  a  copyholder  can  do  himself, 
he  may  authorise  another  to  do  for  him,  at  least 
in  the  court  of  the  lord,  or  before  the  lord  or  his 
steward  out  of  court,  and  without  any  special 
custom  for  it  (17). 

And  yet  it  should  seem  that  a  surrender  which 
is  warranted  only  by  special  custom,  must  be 
made  in  person,  as  if  there  be  a  custom  that  an 
infant  may  surrender  at  the  age  of  discretion  (18). 

(15)  Benison  v.  Strode,  T.  Rep.  393.  1  D*Anv.  665.  Au- 
Jones^  189,  190.  thority  (A.)  mai^.    2  D'Anv. 

(16)  See  1  Leo.  36.  ca.  45.  181.  (G.)  1  New  Abr.  462.  (D.) 

(17)  Combes* s  case,  9  Co.  75.  Godb.  389.  and  see  1  Walk,  on 
Parker  &  Keck,  1  Corny.  85.  Cop.  67.  n.  (p). 

fFamer  v.  Hargrave,  2  Roll.  (18)  Co,  Cop.  s.  34.  Tr.  78. 

Note. 
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It  is  certainly  the  constant  practice  to  admit 
of  surrenders  by  power  of  attorney,  and,  in  such 
cases,  it  is  usual,  and  very  proper,  for  the  steward 
to  inrol  the  power,  which  should  be  copied  ver- 
batim at  the  end  of  the  court  roll  of  the  parti- 
cular day.  The  reader  will  find,  that  in  Hardy 
v.  Reeves  {\9\  the  heir  of  the  mortgagee  gave  a 
power  of  attorney  to  be  admitted,  and  afterwards 
to  surrender  to  a  person  who  purchased  subject 
to  the  equity  of  redemption :  and  that  in  the 
Attorn^  General  v.  Vigor  and  others  (20)y  no 
question  was  made  on  the  validity  of  a  power 
of  attorney  to  be  admitted,  and  afterwards  to 
surrender  to  the  use  of  the  will  of  the  copy- 
holder. 

And  even  a  custom  for  a  copyholder  to  make 
letter  of  attorney  to  two  copyholders  to  surrender 
after  his  death,  has  been  held  to  be  good  (21). 

It  has,  however,  been  decided,  that  where  a 
custom  is  alleged,  that  a  surrender  must  be  in 
person,  the  purchaser  is  not  compellable  to 
accept  of  a  surrender  by  attorney,  Mitchel  v. 
Neale  (22) :  neither  can  a  copyholder  be  compel- 
led to  surrender  by  attorney  (23). 

Deeds    of   infants    which    do  (20)  8  Ves.  Jun.  265. 

not  take  effect  by  delivery  of  (21)  Roby  &  Twelves,  Sty. 

their  own  hands  are  void  -,  but  423.  and  see  WaUis  v.Bucknal, 

such  as   take   e£fect   by   deli-  ib,  291^  311. 

very  of  their  own  hands,  are  (22)  2  Ves.  679. 

voidable  only.    Perk.  s.  12, 13.  (23)  Symms  v.  Smith,  Cro. 

Post,  N.  (24)  and  (47).  Car.  299.    S.  C.  Godb.  445. 
(19)  4  Ves.  Jun.  466. 
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In  Mitchel  &  Neale,  the  Chancellor  said,  that 
a  surrender  by  attorney  cannot  be  out  of  court, 
for  that  would  be  for  an  attorney  to  make  an  at- 
torney, which,  unless  there  is  a  special  power  in 
the  letter  of  attorney  for  that  purpose,  an  attor- 
ney cannot  do  :  but  this,  I  conceive,  must  mean 
where  the  surrender  is  into  the  hands  of  the 
lord,  by  the  hands  of  customary  tenants,  or  of 
the  bailiff  or  reeve,  pursuant  to  a  special  custom ; 
and  it  has  been  decided,  that  a  copyholder  can- 
not make  such  a  surrender  by  attorney,  unless  it 
is  expressly  authorised  by  the  custom  (24). 

It  is  also  settled  that  a  person  who  has  a  bare 
authority,  as  an  executor  empowered  to  sell  land, 
cannot  surrender  by  attorney  (25). 

And  an  authority  by  special  custom,  though 
joined  with  an  interest,  cannot  be  executed  by 
attorney  (26). 

An  attorney  may  surrender  either  in  the  name 
of  his  principal  or  in  his  own  name  (27),  but  in 
the  latter  case  the  power  should  be  referred  to ; 


(24)  Ccmbes's  case^  ante^ 
cites  Chapman's  case,  1  Roll. 
Abr.500.  Co. Cop.  8. 34.  Tr.  78. 
Co.  Litt«  59.  a.    Ante^  p.  141. 

(25)  Combes*s  case,  sup. 
Warner  &  Hargrave,  ante.  Co. 
Cop.  s.  34.  Tr.  78.  And  this 
ru]e>  I  conceive^  extends  to 
penona  who  derive  a  power 
oyer  the  fee  of  copyholds^  un- 
d^r  an  act  of  parliament. 

(26)  As  if  there  be  a  special 


custom,  that  a  copyholder  for 
life  may  make  estate  for  20 
years^to  continue  after  his  death. 
Co.  Cop.  8.  34.  Tr.  78. 

(27)  Ombes's  case,  sup. 
Parker  &  Kett,  1  Salk.  96. 
S.  C.  1  Ld.  Raym.  669.  S.  C. 
iComy.SS.  S.C.  12Mod.468. 
But  see  contr.2Ld.Raym.1419. 
which,  however,  is  not  consi- 
dered any  authority. 
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and  an  attorney  may  act  although  his  principal  is 
present  (28). 

Accordiu^  to  the  authority  of  Lord  Coke  (29), 
an  infant  or  feme  covert,  and  almost  every  other 
person,  under  whatever  disability,  may  be  an 
attorney  to  surrender  for  another,  the  act  being 
merely  ministerial ;  but  a  power  of  attorney 
cannot  be  given  by  a  person  under  disability, 
unless  authorised  by  act  of  parliament,  as  under 
the  acts  of  9  Geo.  1.  c.  29.  and  47  Geo.  3.  sess.  2. 
c.  8.  (30) 

An  attorney  must  pursue  his  authority  strictly, 
according  to  his  appointment,  (which  must  be  by 
deed,)  and  consistent  with  the  custom  of  the 
manor  (31),  but  if  he  exceeds  his  authority,  the 
excess  only  will  be  void{32). 

Of  tJie  Surrenderor  and  Surrenderee^  and  first  of 

Baron  and  Feme. — A  surrender  by  a  feme 
copyholder  is  suspended  by  marriage  (33) ;  and 
after  marriage  her  surrender  is  void,  unless  she 
signifies  her  free  will  and  consent  under  a  private 
examination  by  the  lord  or  by  the  steward,  or 


(28)  Mitchel  ^  NeaU,  sa^. 
(39)  Co.  Litt.  52.  a.    And 
see  Harg.  and  Bull.  ib.  n.  (9). 

(30)  See  these  Acts  in  the 
iVppendix. 

(31)  Combes' 8    case^    ante. 
Co.  Litt.  52.  a. 

(32)  Co.  Cop.  s.  41.  Tr.  93. 

(33)  George  d.  Thombury  v. 


Rippon  &  Dawding,  Amb.  d27» 
473.  marg.  And  I  apprehend 
that  a  power  given  to  a  feme 
covert  during  the  first  maniage, 
even  if  to  be  exercised  notwith- 
standing her  then^  or  any  fu- 
ture coverture^  would  be  sus- 
pended by  a  second  maniage. 
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his  deputy  (34) ;  and  by  special  custom  a  wife 
may  be  privately  examined  as  to  hear  consent^ 
before  two  tenants  (35). 

It  is  a  moot  point  whether  the  examination  of 
a  feme  covert  in  copyhold  cases^  stands  on  the 
same  footing  as  the  private  examination  under  a 
fine,  in  freehold  cases,  and  it  is  therefore  always 
desirable  to  enquire  into  the  usage  of  the  manor ; 
but  according  to  the  case  of  Smithsan  &  Cage  (36) 
the  examination  of  a  feme  covert,  by  the  lord  or 
his  steward,  would  be  good,  even  without  any 
special  custom  to  warrant  it. 

We  have  already  seen  that  a  custom  for  the 
wife  to  dispose  of  her  copyhold  estate  without  the 
assent  of  her  husband,  could  not  be  support- 
ed (37). 

^  And  it  has  been  doubted,  whether  the  siir« 
tender  of  a  married  woman  alon^^  withotit  her 
husband,  is  good^  though  he  should  be  presept^ 
imless  watranted  by  immemorial  usi^e  (38). 

But  it  tvould  appear,  that  a  custom  for  the 
wife  alone  to  surrender^  with  the  assent  of  her 
tiiisband,  is  good,  and  that  the  husband's  pre- 


(34)  Siiuihidn  &  Cage,  Cio. 
Jac.  596.  Burdefs  case,  Cro. 
Eliz.  48.  BurgeMs  &  Fbiter, 
1  Leo.  289: 

(35)  Eruhr.Rwe9,CTO.Elit. 
r  17.  Drwer  d.  Berry  v.  Tkomp^ 
son  add  anotfier,  4  Ttent.  994. 

(86)  Cfo.  Jac.  596. 
(37)  Stevens  d.mse  if.  Tyr- 
VOL.  I. 


fell;  9  Wfk.  1.  Ante>  p.  99^  95. 
But  see  CampUm  v.  ColUnso$i, 
and  others^  9  Bro.  Ch.  Rep;  377^ 
S.  C.  1 H.  9L334.  Belief  Supp. 
to  Yes.  8eau  191-9. 

(38)  Taylor  T:Pftt%,iVes. 
999.  Belt's  Siq>p.  11^^958. 
And  see  Stevens  d.  ffise  v.  Tyr^ 
rell,  sup. 
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seirce,  or  bid  cotemnt  in  a.  deed  of  separatioB, 
thtt  fAit  tfiight  dispose  of  her  est&te,  would 
create  the  presumption  of  his  consult  (39) :  aad, 
indeed,  it  was  held  in  Campttti  &  CottimM(M), 
that  litider  such  a  covefiawt,  copyhold  lands« 
Which  had  descended  to  due  wife,  might  be  siir«- 
rendered  by  her  without  her  husband's  joining, 
and  without  a  special  custom. 

And  it  i^bould  seem  that  a  surrender  by  hus* 
band  ^nd  wife  of  the  wife's  lands,  9he  being 
pfirately  examined,  is  good,  by  custon,  even  if 
the  wife  is  an  infant  (41). 

It  is  very  common,  on  the  sale  of  copyhold 
eiMates,  where  the  wife  is  dowable  by  the  custom 
of  Mm  manor)  to  join  her  in  the  suirender  to  the 
purchaser;  but  this  is  totally  unnecessary,  it 
being  a  settled  principle,  that  the  freebebph  of 
the  wife  is  defeated  by  the  alienation  of  the  hus- 
band, or  even  his  contract  for  sale ;  unless,  in*- 
deed,  as  to  ccfiyhold  estates  within  manors  wheK 
gavelkind  tatiure  prevails,  and  thare  it  is  essential 


<30)  SkifMoHh's  case,  3  Leo. 
81.  4  Leo.  148.  Godb.  14^  143. 
Uo.l^.i%.  MS.  fi  Browifl.  918. 
And  see  S.  C.  8  D'Anr.  430. 
but  the  eufltom  is  aoC  eohKxOj 
stated  there.  See  %  Wlk.  l>  t. 
and  see  Compien  t,  CoUinson, 
ante ^.145.     1  Atk.  6ir. 

(40)  Sup.  And  Bee  Year 
Book,  17  Ed.  3.  5S.  &  76. 
17  Ass.  pi!  17.    1  RoU.  Abr. 


846.  (N).  Com.  Dig.  tit.  Bar. 
and  Feme,  (P.  1.)  Fitz.  Abr. 
ctti  in  vUa,  pi.  19»  31.  Co.  Litt. 
119.  a.  13S.  b.  IM.  a.  Countess 
ofP&rtland  ▼.  Prodgers,  2  Vem. 
104.  SkipwitKscBiaitffsoap.  Mary 
Pwtmgtfm's  case,  lO  Co.  43.  a. 
Co.  Eat.  576.  Daniel  v.  Uhle^, 
W.  Jones,  137.  Latch.  39, 134. 
(41)  litt.  Rep.  374.  «  H. 
Bl.  345. 
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that  the  wife  should  join  in  the  surtender,  and 
be  privately  examined  as  to  her  uncontrolled  aa-^ 
sent,  the  same  ai9  on  a  sniYettdeir  of  her  own 
customary  estate.  The  practice  of  joining  the 
^fe  in  the  surrender  when  unnecessary,  is  very 
objectionable,  and  should  be  discountenanced 
by  stewards  of  manors,  as  it  is  putting  upon  the 
face  of  the  court  roHs  coMtmctiTe  evidence 
of  a  custom,  which,  fai  point  of  Ibci,  does  not 
exist. 

Though  copyholds  are  hot  within  the  statute 
of  uses,  they  may  be  surrendered  by  a  husband 
to  the  use  of  his  wife,  the  conveyance  being  not 
immediately  to  her,  but  mediately  by  the  lord 
into  whose  hands  the  surrender  is  made  (42). 
And  the  case  of  Driver  d.  Berry  v.  ITAom/Mm  (43) 
has  decided,  that  a  copyhold  estate  may  be  li- 
mited by  the. husband  and  wife,  to  such  uses  as 
shall  be  appointed  by  the  will  of  the  wife,  and 
that  her  appointment  by  will  in  the  husband's  life*- 
time  is  good. 

The  reader  is  here  reminded  that  a  surrender 
by  the  husband,  of  copyhold  lands  belonging  to 
his  wife,  or  by  a  copyholder  of  lands  whereof  he 
is  seised  for  a  customary  estate  tail,  does  not 
work  a  discontinuance  (44). 


(42)  Bunting  v.  Lepingwel,     Peacock  v.  Monck,  2  Ves.  191 
4  Co.  29.  b.    Co,  Cop.  s.  35.     Belt's  Supp.  323-4. 

Tr.  79.    Gflb.  Ten.  220.  (44)  Ante,  p.  59,  60. 

(43)  4  Taunt.  294.  And  see 

l2 
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An  I  j^FAH'B  is  not  bound  by  asunrender,  except 
by  special  custom  (45),  consequently  he  may  enter 
at  fell  agev  and  i»  not  put  to  his  plaint  in  nature  ^ 
of  a  dumfmt  infra  atatemf  even  though  the  sunren- 
deree  has  been  adnutted  (46);  yet  a  surrender  by 
an  infant,  if  it  i»  for  his  benefit,  is  voidable  only» 
and  not  ipm/meto  void  (47);  tib^erefore  an  infant 
may  surrender  a  copyhold  held  for  lives^  for  the 
purpose  of  effecting  a  renewal,  subject  to  his 
right  of  avoiding  the  transaction  when  of  age ; 
it  sbOuldy  boitever,  appear  on  the  face  of  the 
surrender^  thsat  such  renewal  is  beneficial  to  the 
infant  (48)« — But  a  power  over  copyholds  can- 
not be  executed  by  an  infant,  when  it  is  couj^Wd 


(45)  Ante,  p.  146.  By  the 
enstom  of  the  manor  of  Fii« 

w 

fiington  an  infant  of  1^  years 
may  surrendier.  Lyde  v.  Sotnii- 
ter,  Tr.  f6.  t$et.  Tbth.  173. 
Andirif  ^<ty<er  &  Sirode,  S'Clk 
fte^.  SMy  a  surrender  of  a  co*- 
pyhold  by  an  inimt  of  4  or  5 
je^n  of  age  was  allowed. 

(46)  Gab.  Ten.  W.  Knight 
&  Footman,  1  Leo.  95.  S.  C. 
(Knight  &  ForHpan)  Cro.  BlU 
90.  Bullock r.Dihle^^Mo. ^9^ 
Poph.  39.  GooUs  T.  Grane, 
Mo.  597. 

(47)  ^mchkParsoni,5iivarf. 
1794, 1^04.  Co.  Litt.  51.  b. 
(n.  S.)  Asfyield  t.  jl$hfield, 
W.JeBf69,157.    And 


€f 


€€ 


€€ 


€€ 


€€ 


s;  Id.  sayv^'AB  giftd  grants 
or  deeds  made  by  an  in&nt, 
which  do  not  take  eflect  by 
delivery  of  his  h§nd,  ar^ 
void :  bat  gifts,  grants  or 
deeds  made,  by  an-  infiuni^by 
^  malter  in  dead^or  in  writing, 
^  whidi  take  effect  by  delivery 
**  of  ioB  own  hand',  are  void-* 
"*  able  by  hiihseflP;  anff  his 
'^heirs^  and  by  thbse  which 
*"  shall  have  his  estate.*'  An4 
sea  ante,  p.  141*2. 

(4S)  Zomch  &  Panom,  tsa^ 
Add  an'  infcnt  trustee  may  be 
Compelled  to  surrender  tiafij- 
hdfds  udder  tl«  s&t.  f  iamR^f 

t,  19.    Ante,  p.  101. 
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witii  an  interest,    any  more   than  in  freehold 
caaes  (49). 

A  person  who  is  not  in  the  seisin,  as  a  contin- 
gent remsdnder-man,  or  the  heir  m,  the  lifetime 
ti€  his  ancestor  even  although  he  should  survive 
the  ancestor,  cannot  siurrender ;  for  a  surrender^ 
which  passes  nothing  into  the  hands  of  the  lord, 
does  not  operate  by  way  of  ^estoppel ;  therefore, 
where  a  copyhold  was  devised  to  A.  for  life,  re- 
mainder to  B.  for  life,  and  after  his  decease  to 
-such  of  the  testsetor^s  nieces,  (dangbters  of  A.)  as 
-should  be  then  living,  as  tenants  in  common  in  lee, 
and  the  six  nieces  were  admitted  in  reversion,  each 
to  an  undivided  sixth  part,  and  sold  and  surren- 
dered their  shares  to  B.,  (four  only  surviving  B., 
of  whom  three  afterwards  died ;)  the  surviving 
jttiece,  and  the  heirs  of  the  other  three  who  sur- 
,vived  B.,  recovered  in  ejectment  against  the  de*- 
yisee  of  -the  purchaser  of  B.  (50). 


^49)  Hearle  ^.  "Sreenbank, 
1  Ves.  299.    3  Atk.  695. 

As  to  powers  which  an  inlGuit 
raaj  exercise,  see  Powell  on 
l^owers,  43.  Sugden  on  Pow- 
ers, 136  et  seq. 

And  ibr  the  eflect  -cf  a  conr 
veyance  by  commisflioners  in 
bankruptcy,  with  respect  to 
powers  vested  in  the  bank- 
rupt, see  Sogden  on  Powers, 
154.  Note  also,  that  it  was 
dedded  in  Thorpe  v.  Good" 
itU,  17  Ves.  388^  460.  th»t  a 


bankrupt  cannot  be  compelled 
by  decree  in  equity,  to  execute 
a  power  for  the  benefit  of  his 
creditors. 

(5<^  Doe  4.  Blach$eU  and 
others  v.  Tomkins  ^t  hxA\  East^ 
•185.  And  see  GoodtitleASauUc' 
n«r  and  others  v.  Morse,  3  T.  R. 
365.  (which  case  affi>rds  much 
infonnation  on  the  doctrine  of 
estoppel,  as  applicable  to  free- 
hold tenure,  and  on  the  diver- 
sity between  a  release,  a  feoff- 
ment, and  a  warranty.)    Vid|^ 
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But  the  reversioner^  and  vested  remainder-mail 
are  in  the  seisin  and  may  surrender  (61);  and 
although  a  copyholder  who  has  leased  by  license 
of  the  lord,  is  not  strictly  speaking  a  reversioner, 
yet  his  copyhold  interest  may  pass  in  a  surrender 
by  the  name  of  a  reversion  (53). 

A  remainder-man  entering  upon  the  tenant  for 
life,  does  not  thereby  acquire  any  customary  es- 
tate, whereof  to  make  a  surrender;  but  the 
person  ousted  is  in  all  cases  the  tenant,  and  he 
or  his  heir  may  surrender,  and  not  the  person 
who  has  obtained  wrongful  possession  (53),  and 


also  JDo6  &  Prestwidge,  4  Mau. 
&  Sel.  178.  Doe  d.  IbboH  v. 
Cowling  etux.  6T.R.63.  Tay* 
lor  V.  Philips,  I  Vea.  $«9,  230. 

(51)  Butler  &  Lightfoot, 
3  Leo.  239  ;  4  ib.  9.  Heggor 
hi  Felston,  4  Leo.  111.  Gpppyn 
\.Bunney,Cro.'Ei\xL.  Q04c.  S.C. 
{Ttping  v.  Bunning)  Mo.  465. 
€okkm  Y.Cckhm^CTO.EUz,  66^. 
Auncdn^  v.  Awicelme,  €ro. 
Jac.  31.  Bulleti  &  GraiU,  Cro. 
Eliz.  148.  S.  C.  1  Leo.  175. 
Church  V,  Mundy,  18  Ves.  426, 
431.  Ck>.  Litt.  266.  fo.  N.  (1). 

(52)  Swinnerton  v.  Miller, 
Hob.  177.  S.  C.  Brownl.  178. 
But  See  Selby  v.  Becke,  Litt. 
Rep.  17  S^ffyn^B  case,  5.  Co. 
124.  h.    Cro.  Elis.  685. 

(&3)  Bird  &  Kirke,  I  Mod. 
199.  S.  C.  C«tcr»  237.  S.  C. 
([caHed  Kten  y.  Kirby,}  2  Mod. 


32.  1  Watk.  on  Cop.  61.   2  1b. 
146.   But  I  apprehend  that  the 
person  ousted,  or  his  heir,  must 
enter  previous  to  making  any 
suirender.  Joynder  v.  Lambert, 
Cro.  Jac.  36.     Norrice  v.  JVbr- 
ric«,  March,  23.  Selby  Sc  Becke^ 
Litt.  Rq>.  17.    Pit  t.  Moor^ 
T.  Jones,  154.     1  Burr.  108. 
And  see  Nalsofi  v.  Remington, 
Clayt.  1.  in  whidi  a  copyholder 
of  the  King's  who  was  put  out 
of  possession,  during  the  ouster, 
made  a  surrender  to  I.  S.,  who 
was  lessor  of  the  plaintiff,  and 
it  was  held  that  nothing  passed 
by  the  surrender,  though  there 
was  no  disseisin,  the  frediold 
being  in  the  King,  who  could 
not  be  disseised  3  but  that  by 
the  entiy  of  the  copyholder  his 
estate  was  r^;alned. 

[N.  B,  The  right  of  entry  is 


yC  U^^^t.A^^^^.yA^'^^^^0^0^, /j^^ 


'<?^yxA 
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as  such  disseisor  has  ro  copyhoM  lutereat  bef((Kre 
admittance,  he  is  not  oapable  of  a  release  from 
the  rightful  tenant,  especially  as  such  release 
would  be  prejudicial  to  the  lord  (54). 

One  joint  tenant  may  release  or  suirendw  to 
another,  which  will  operate  as  a  aeveranoei  ci 
the  joint-tenancy,  and  the  releasee  or  siuYear 
deree  will  be  in  by  his  compaiiioi^^  anil  not  by 
the  original  grant  (55);  and  the  joint-^tenao^ 
will  be  destroyed  even  by  a  surrendeF  to  wiU(56); 
or  to  a  stranger  on  condition  to  pevfimn  the 
ivill  of  the  surrenderor  (57),  though  such  sms 
render  is  dormant  and  rcTOcable.  ^ 

A  surrenderee  of  copyholdfs  eannot  sun<eader>^^<'^^'' 
before  admittance,  even  though  tibie  surrender  to'^^c^wt^ 
him  is  presented,  nor  will  his  admittance  aubse-r'^'t^fj'^ 
quent  to  his   surrender,  make  such  surrenderJ:!^: 


valid  by  relation  (58) ;  for  though  any  act  of  \%:^^*^  ^^ 

^  tQlled  by  a  descent  of  fio-  y.  Leppingwell,  2  ^urr.  U^s/'^^^'!^ 

pyholds,  ante,  p.  59.    Neither  Post^  tit.  '  Admittance  (Jointy 

is  it  necessary  for  a  disseisee  of  f^antj.'' 

copyholds  to  be  admitted  on         (56)  Poet^  tit.   '  Surrender 

entry^  as  he  continues  tenant,  to  WiU.' 

Co.  Cop.  8.  56.  Tr.  139.]  (57)    Gale  v.  Gale,  2  Cof 

(54)  Wakeford*s  case,  1  Leo.  Ch.  Ca.  136. 

102.  N.  (2)  to  Co.  Litt.  59.  a.  (58)  Co.  Cop.  s.  39.  Tr.  87. 

4  Co.  25.  b.    Mortimore*8  c^se,  Supp.  s.  4.   Sty.  146.  in  Barker 

Hetl.  150.     Co,  Cop.   s.  36.  v.  Denham.    2  Bl.  Com.  36S. 

^.  83.  Rawlmson  v.  Green,  Poph.  127. 

(55)  Kitch.  Ifi8.  Co.  Litt.  S.  C.  3  Bulst.  237,  240.  Wil^ 
59.  b.  Co.  Cop.  s.  35.  Tr.  79.  son  v.  Weddell,  Yelv.  144.  S.  C. 
Woie  &  Pretty,  Win.  3.  4  Mod.  1  Brownl.  145.  Co.  Litt.  60.  a. 
254.  2  D'Anv.  205.  1  New.  n.  (2).  Doe  d.  Tofield  v.  Tor 
Abr.  470.    And  ^ee  Baddeley  field,  11  East,  2465    and  see 


\ 
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will  operate  upon  the  es^te,  9sin  Bemqn  ^ 
Scott  (59),  and  other  cases,  where  the  admissioi) 
has  been  held  to  have  relation  to  the  surrender, 
so  as  to  make  the  estajbe  p^s  in  the  same  course 
of  descent,  and  to  giv/e  the  same  right  to  idoiyer 
and  curtesy,  as  if  the  admittance  and  surrender 
had  been  contemporaa^ou9  acts ;  yet  it  cannot 
be  affected  by  any  act  of  the  party>  apcording  to 
the  distinction  in  Sutler  &  Bakers  case  (60). 

And  as  a  surrenderee  has  no  interest  before 
admittance,  he  is  not  capa)[)le  of  forfeiting  the 
copyhold  by  committing  felony  or  qtber  act  (61) ; 
but  it  is  otherwise  as  to  an  heir,  who  is,  to  many 
purposes  at  least,  tenant  before  admittance  (62). 

The  above  case  of  Doe  &  Tqfield  has  decided 
(contrary  to  a  prevailing  notion  (63),)  that  the 
steward's  acceptance  of  a  surr^n^ler  from  the 
first  surrenderee,  is  not  an  admittance  of  him « 
and  Lord  Ellenborough  there  observed,  that  the 
authorities  on  that  point  in  Co.  Cop.  s.  39! 
Yelv.  144.  and  Pop.  127.  were  not  impeached 
by  the  pas^agii;  in  Roll.  Abr.  505.  X.  pi.  1.  or  the  * 
note  in  Co.  Litt.  60.  a. ;  for  it  appeared,  from 
Crp.  !E)i9.  504.  and  662.  that  in  Keeping  &  Bwi^ 


BM$ucin   T.  Greoes,  Bridgn^.  (6S)  Ante,  p.  140. 

Rep.  81.  Fwd  v.  Hoikku,  Cro.  (6S)     EUcin     v.     WastaU, 

Jac.  368.    S.  C.  2  Bubt.  336.  3  Bukt.  233.     6  Vin.  Cop. 

(59)  Ubi  sup.  (£.  b.)    1  vol.  Watk.  on  Cop. 

(60)  3  Co.  S9.  a.  60-1.  lb.  101.  Co.  Litt.  60.  a, 

(61)  Boe  d.  Jeffenet  4r  al.  v.  n.  (2).    Gilb.  Ten.  283, 
Hickt  ^  al.  8  Wils.  13.    Aad  " 

Bse  Co.  Cop»  s.  59.  Tr.  ^37. 
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itM^,  (called  in  Cro*  Gyppj/n  &  Bunnq/,)  the  first 
suirenderee  was  a  remaiiider-man,  and  that  the 
jtenant  for  life  had  been  admitted,  and  that 
Colchin  T.  Colchin  was  the  case  of  an  heir. 

Of  the  Effect  of  a  Surrender  of  Copyliolds. 

When  a  copyholder  surrenders  for  a  valuable 
consideration,  the  land  is  bpund,  both  at  .law 
and  in  equity  (64),  and  he  is  prevented  from  suTr 
rendering  to  any  other  person  (65);  but  the 
whole  legal  estate  remains  in  him  (pQ)^  and  he 
has  a  right  to  retain  the  possession  subject  to  his 
^counting  for  the  mesne  profits,  if  the  surren- 
^eree  is  afterwards  admitted  (67),  and  if  the  surr 


(64)  And  the  admission^  aa 
shall  see  hereafter,  is  merely 

ps  between  the  lord  and 
tenaat:  on  these  grounds  it 
tea  been  decided,  that  the 
^admittance  of  the  surrenderee 
need  not  be  memortolized  on 
a  surrender  of  copyholds  for 
securing  an  annuity.  Doe  d. 
Naykr   v.   Stephens,   1  Price 

(65)  Kltch.  161.  Co.  Cop. 
1 .  39.  Tr.  87-8.,  Roe  d.  Noden 
T.  Griffiths,  4  Burr.  1961. 
Vaughan  d.  Atkins  v.  Atkins, 
5  Burr.  8785-7.  Ifoldfast  d. 
Woolams  v.  Clftph^m,  1  T.  R. 
601.  Bensofi  &  Scott,  I  SallL 
185.    S.  C.  3  Lev.  385.     S.  C. 


Skin.:  406.  S.  C.  Holt,  1601 
S.C.  Comb.  233.  S.C.4Mod. 
251.  S.  C.  12  Mod.  49.  Cro. 
Car.  284. 

(66)  Kitch.  161.  Burgoyne 
V.  Spurting,  Cro.Car.  973,  283. 
S.  C.  W.  Jones,  306.  Baddeley 
V.  Leppingwell,  3  Burr.  1543. 
Fisher  &  Mgg,  I  P.  W.  17- 
Doe  d.  Shewen  v.  Wroot  and 
others,  5  East,  132.  S.  C« 
1  Smith's  Rep.  363. 

(67)  2  BL  Com.  368.  C#- 
Cop.  s.  39.  Tr.  87.  Gilb.  Ten. 
263.  Roe  d.  Jeffereys  et  aU  v. 
Hicks  et  al,  2  Wils.  13.  Bur- 
goyne  v.  Spurting,  sup.  Berry 
V.  Greene,  Cro.  Eliz.  349.  Fro^ 
sel  or  Roscweli  v.  Welsh,  Cro. 
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Tenderer  die  thfe  estate  devolves  upon  his  cus- 
tomary heir  (68) ;  but  he  is  a  trui^tee  for  the  surren- 
deree, and  cannot  set  up  an  objection  against  his 
recovering  in  ejectment,  on  a  demise  laid  be- 
tween the  time  of  the  surrender  and  the  admit- 
tance, even  if  the  action  is  brought  before  ad- 
mittance, for  that  relates  back  to  the  period 
of  the  surrender  (69) ;  but  an  action  of  trespass 
>rould  be  maintainable  by  the  surrenderor,  and 
not  by  the  surrenderee  (70). 

A  surrender  is  not  affected  by  the  death  of 
the  surrenderor  (71),  or  of  the  person  by  whose 
hands  the  surrender  ifi  made,  but  presentment  and 
admittance  afterwards  will  be  good ;  nor  does 
the  death  of  the  surrenderee  before  presentment 
of  the  surrender,  affect  the  right  of  the  heir  to 
be  admitted  (72). 

So  much  of  the  copyholder's  interest  as  is  not 


Jac.  403.  S.  C.  3  Bukt.  214. 
S.C.  1  Hon.  Rep.  411.  S.C. 
Godb.  258.  Arnold  v.  George, 
Yelv.  16. 

(68)  Burgoyne  &  Spurting, 
Frosel  &  Welsh,  Doe  &  fVroot, 
ubi  sup.  Doe  d.  Femonv.  Ver- 
non et  ah  7  East^  8. 

(69)  See  Benson  &  Scott, 
Holdfast  &  Clapham,  and 
Vaughan  &  Atkins,  ante  p.  153. 
Doe  d.  Bennington  y.  Hall,  16 
East,  20S. 

(70)  Berry  v.  Greene,  Cro. 
£liz.349.  But  if  the  surrenderee 


is  in  possession,  trespass  would 
be  maintainable  by  bim,  I  ap- 
prehend, and  not  by  the  sur- 
renderor. 

(71)  But  a  custom  reqmrin^ 
the  surrenderee  to  be  admitted 
in  the  lifetime  of  the  surren- 
deror, would  be  good.  Fenn 
d.  RicJiards  v.  Marriott,  WiHcs, 
430.     Ante,  p.  30. 

(72)  Bunting  v.  Lepingwe!, 
4  Co.  29.  b.  Kite  &  Queinton, 
4  Co.  25.  a.  Co.  Cop.  s.  40. 
Tr.  89.  Vaughan  &  Atkins; 
Frosel  &  Welsh,  swp. 
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expresBedl  in  the  surrender,  or  in  the  limitations 
by  his  will,  pursuant  to  a  surrender  to  the  uses 
thereof,  will  remain  in  him  of  his  old  estate,  and 
be  considered  as  his  reversion  (73) :  therefore 
after  a  surrender  by  a  copyholder  to  the  uses  erf 
his  will,  he  may  surrender  to  any  person  he 
pleases  (74) ;  and  on  a  surrender  to  such  uses  as 
the  lord  shall  appoint,  if  the  lord  appoints  the 
use  to  I.  S.  for  life,  the  fee  (subject  to  the  life 
interest  of  I.  S.)  will  result  to  the  surren- 
deror (76). 

The  heir,  as  I  have  before  shewn  (76),  will 
take  by  descent  and  not  by  purchase,  when  the 
two  estates  meet  in  him ;  and  the  ultimate  limitap 
tion  to  the  right  heirs  of  the  copyholder,  under 
a  surrender  to  uses,  is  within  this  rule,  whether 
or  not  the  copyholder  takes  a  particular  estate 
by  the  surrender(77);  though  it  has  been  thought, 


(78)  Butufyi/g  T.  Lepktgwel, 
4  Co.  519.  b.    BuHen  &  OM»e, 
Cre.  Eliz.  14S.  S.C.  1  Leo.  174. 
Poigtr'M  case,  9  Co.  107.  a. 
fUeh  w.  HoMe^,  Gio.  Ela.  441. 
S.  C.  4  Co.  23.  a.    Brmm  v. 
■Dyer,  Holt,  165.  8.C.  11  Mod. 
98.  Thrustout  d.  Gower  v.  Ckm* 
foghorn,  fi  Sir  W.  Bl.  10I6. 
Roe  d.  Naden  v.  Griffiti  'ct  dL 
4   BwT.    1952.     JKokmdi  t. 
Tucker,    Browi^.   181.      Via. 
Abr.  Cop.  (S.  a.)  fil.  tf .   Shep^ 
^i^rd  V.  Adams,  or  Beljkld  & 


Adams,  or  Sowthcot  &  Adams, 
ante,  p.  139. 

(74)  FUchkHocklei/,ThrusU 
out  &  Cunningham,  sup.  Post^ 
tit. '  Sun^oder  to  Will.* 

(T^  Wrot'i  case,  UtU  Bap. 
26. 

(r«)  Ante,  p.  55. 

(77)  Roe  &  Grifits,  mipw 
Smith  Y.  Trigg,  1  Stro.  467. 
Godhold  V.  Freestone,  3  Lev. 
406.  Abbot  V.  BuHon,  1  SalJL 
590.  HarrU  t>.  Bishop  (^  Lin^ 
coZrt,2P.W.  138.    Gift.  Ten. 
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4hat  if  the  surrenderor  did. not  take  a  particular 
estate,  the  fee  would  not  result  to  him,  but  that 
his  heir  would  be  in  by  purchase  (78).  Indeed  a 
distinction  of  that  nature  once  existed  with  re- 
spect to  freehold  estates  (79)»  but  it  was  long 
since  abolished,  and  both  in  freehold  and  copy- 
hold cases,  the  ultimate  limitation  to  the  right 
heirs  of  the  grantor,  or  surrenderor,  is  considered 
as  part  of  his  old  estate,  and  vested  m  him  as  a 
reversionary  interest  (80) ;  the  rule  being  that  a 
man  cannot  limit  an  estate  to  his  right  heirs  a^^ 
purchasers  (81), 

Where  a  surrender  is  perfect  in  the  beginning, 
a  memorandum  which  would  make  the  whole 
void  will  be  rejected,  as  if  the  memorandum  be, 
that  the  surrender  is  not  to  be  in  force  till  after 
the  death  of  the  surrenderor  (82):  this  is  precisely 
the  principle  of  the  decision  in  Carter  &  Madg- 
wick  (83),  that  when  in  a  freehold  case,  the  ha- 


272.  Fcarne,  C.  R.  86  to  95. 
And  to  defeat  the  title  of  the 
customary  heir,  it  nuut  be.  dis- 
tinctly shewn  that  the  ultimate 
remainder  passed  out  of  the 
Murenderor.  Roe  &  Gr^ts, 
ante  p.  155. 

(78)  Aliens  Palmer,  iLeo. 
101 ;  and  see  Roe  d.  KighAn^ 
gale  et  ux.y,  Quartley,  I  T.R. 
634.  Counden  v.  Gierke,  Hob. 
31.    Dy.  134.  a.  pi.  7. 

(79)  Dy.  134.  a.  Hob.  31. 
1  Watit.  on  Cop.  97-8. 


(80)  HarrisY.BiihopoflMi^ 
coin,  2  P.  W.  138.  And  see 
GqdbM  &  EreesUme,  Abbot  & 
Burton,  ante  p.  155.  See  also 
Femokk  V.  Mitforth,  Mo.,284. 
Feame,  C.  R.  66-7. 

(81)  38  H.  8.  Br.Garde^OS. 
Co.  Litt.  92.  b. 

(82)  Seagood  v.  Hone  et  ux, 
Cro.  Car.  367.  S.  C.  Sir  W. 
Jones,  342.  5  Mod.  267.  in 
Leigh  Y.  Brace.  Post,  tit.  ■  Snrr 
render  in  futuro.* 

(83)  3  Lev.  339. 
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bendum  is  repugnant  to  an  express  estate  limited 
by  the  premises^  the  habendum  shall  be  void. 

And  a  limitation  that  is  good  in  its  nature, 
will  be  supported,  although  others  are  void  (84), 

Where  the  limitation  of  the  use  is  void,  the 
surrender  to  the  lord  will  be  deemed  void 
ateo  (85). 

But  it  would  seem  that  if  a  surrender  is  made 
generally  into  the  lord's  hands,  without  any  cir* 
cumstances  explanatory  of  a  contrary  intention, 
tte  surrender  ^11  .pe»te  as  .n  ext4<>i.hmen« 
of  the  copyholder^s  interest  (86). 

Yet  we  shall  presently  see  that  this  maxim 
admits  of  an  exception,  as  an  estate  may  be  im^ 
plied  from  the  admittance,  when  the  surrender 
is  made  to  the  lord  in  such  unqualified  terms. 

If,  however,  any  estate  is  limited  by  the  sur* 
render,  the  admittance,  in  whatever  manner  it 
may  be  made,  will  not  vary  or  qualify  the  uses 
of  the  surrender;  this,  indeed,  is  a  necessary 
consequence  of  the  rule,  that  a  surrenderee  is  in 
by  the  surrenderor,  and  not  by  the  lord  (87). 


(84)  WeUter  ▼.  AUen,  Mo. 

677.  pi.  &22. 

(85)  Simp96n*s  case^  Godb. 
865.  pi.  364,  Bambridge  ▼. 
fnutan.  Mar.  177.  cited  Sur). 
Co. Cop.  8.  l./Tr.  144.  But  see 
Ho.  359  In  Partmdn  k  WdUs. 

(86)  Co.  Cop.  8. 35.  Tr.  80. 
Oflb.  Tto.  5^54.  lb.  (N.  117.) 
Fukt^  V.  mgg,  1  P.  W.  17. 


8.  C.  1  Ld.  Raym.  627.  S.  C. 
12  Mod.  296.  1  Watk.  on  Cop. 
92,  109. ;  but  see  1  Roll.  Rep. 
^53.    Com.  Dig.  Cop.  (F.  8.) 

(87)  Co.  Cop.  8.41.  Tr.  91. 
Taoemer  %t  Cromwelly  4  Co. 

27.  b.  Westwkk  v.  Wyer,  4  Co. 

28.  b.  Bunting  v.  Leping^ 
well,  4  Co.  29.  b.  Bullock  & 
Dibler,    Poph.   39.      3    Biirr. 
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Suppose,  therefore,  a  surrender  to  be  made  to 
A.  witliout  any  condition,  and  the  lord  admits  A. 
upon  a  condition,  the  condition  will  be  void ;  or 
if  it  is  to  A.  for  life,  either  expressly,  or  for  want 
of  any  words  of  limitation,  and  the  lord  admits 
in  fee,  a  life  interest  only  is  acquired  by  A.  under 
such  surrender  and  admittance  (88). 

So  any  variance  in  the  pa^on,  as  well  as  in 
the  estate,  between  the  admittance  and  the  sur* 
render,  is  equally  within  the  same  rule ;  if  there* 
fore  the  surrender  is  to  !•  S.,  and  the  lord  admits 


1543.  4  Burr.  1961.  5  Buit. 
2786.  3  Leo.  210.  ca.  274. 
Paulter  v.  CarnhUl,  Cro.  Elis. 
961.  FMi  V.  Hoekk^,  Ore. 
Eliz.  443.  S.  C.  4  Co.  23.  a. 
Lane  v.  Pannel,  1  RolL  Rep. 
238,  317,  438.  Hether  &  Bow- 
man, Sty.  462.  Co.  Litt.  59.  b. 
but  it  fau  been  wd,  ttksA  a 
fUEroDderte^  when  adnuttod^  is 
in  by  grant  firom  the  lovd. 
King  V.  Lord,  Cro.  Car.  204. 
S.C.W:  Jones,  229.  IP.W.17. 
Loitl  Raym.  627.  2  Ves.  257. 
1  RoU.  Abr.  627.  Dise  I. 
pi.  9,  in  Mjoore's  case,  and  see 
Yelv.  223,  in  Br4mer  v.  BeaU. 
S.C.  1  Brownl.  149.  This, 
however,  is  clearly  erroneous, 
as  to  a  surrender  by  a  copy- 
holder of  inheritance.  BWd  & 
Kirke,  1  Mod.  200 ;  and  I  in- 
cline to  think,  that  there  is  no 
distinction  in  this  respect  as  to 


a  surrender  by  a  copyholder  for 
life  only,  unless  the  surrender 
is  to  the  lord,  absolutely^  to 
the  intent;  thathemayregiaot; 
and  even  tbeii  qu.  and  see 
2  Keb.  823  in  GraiUham  v. 
Peebles h Copley;  S.C.2Saund. 
422.  but  see  Bullock  &  Dibler, 
Poph.  39.  C^  Whei«  a  biU  is 
brought  for  suireader  of  a  eopy* 
hold  estate  A«2<i/orZioei,  the  Ion} 
must  be  made  a  party,  because 
when  the  surrender  is  made, 
the  estate  is  in  the  lord,  and  he 
is  under  no  obligation  to  new 
grant  it;  contra  in  cases  of 
copyhdds  of  inheritance,  for 
there  the  loi'd  need  not  be  a 
party,  l^iieh.  Vac,  1720  in 
Cane.*'  See  6  Via.  Cop.  (X.  e.) 
pi.  5.] 

(98)  Kitch.  17L  Co.  Cc^. 
s.  41.  Tr.  93.  Bunting  v.  Le- 
pingwtll,.    4  Co.  29.  b. 
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T.  S.  and  I.  N.,  no  estate  is  acquired  by  I.  N. 
under  this  admittaM^e,  but  the  whole  vests  in 
I.  S.  (69). 

And  an  admittance  by  the  lord  which  is  wholly 
at  variance  widi  the  surrender,  will  be  void ;  as 
if  the  surrender  is  to  I,  S.,  and  the  lord  admits 
I.  N. ;  and  in  such  a  case  I.  S.  might  afterwards 
be  admitted  according  to  the  effect  of  the  sur-^ 
render :  Again«  H  the  surrender  is  to  A.  with  the 
reservation  of  a  rent,  and  the  lord  admits  A. 
without  any  reservation  of  rent^  oT  upon  the 
reservation  of  a  less  rent  than  ia  me&tkmed  in 
the  surrender,  this  admittance  will  be  wholly 
void  (90). 

It  may  be  right  to  observe,  in  conclusion  of 
our  considerations  of  tiie  effect  of  a  copyhold 
surrender,  that  it  has  been  decided  that  a  frau- 
dulent surrender  of  copyholds,  is  not  an  act  of* 
bankruptcy  (91). 


(89)  Co.  Cop.  8.  41.  Tr.  93. 
We$twkk  V.  Wytr,  4  Co.  5J8.  b. 
And  see  3  Lieo.  !210.  ca.  374. 

(90)  Co.  Cop.  §.  41.  Tr.  93. 
3  Buir.  1&43.  Allen  &  Nash, 
1  Brownl.  137.  Hefher  &  Bw- 
mm,  Sty.  463.  It  was  said  by 
Glin,  C.  J.  in  Bhtni  &  Clark, 
3  Sid.  61,  that  if  a  surrender 
be  to  the  use  of  I.  S.,  and  I.  N. 
is  admitted,  nnd  J.  S,  consents, 
this  is  a  good  admittance.  Sed 
qu.  and  sec  G  Vin.  Cop.  (F.  b.) 


pi.  16.  A  cojiyliolder  may  ««r« 
fender  to  the  U9e  of  aaotherj 
reserving  rent,  wkh  eonditioa 
of  re-entry  for  noa  payment, 
and  may  aooordingly  re-€Uler 
on  defiuilt  being  made.  Lai 
Cust.  137,  cites  4  H.  6.  11. 
81H.  0.  37.  But  see  Mo.  353 
in  Portman  &  ¥FilUs. 

(91)  Expaite  CockshoH, 
3  Bro.  Ch.  R,  505.  Cooke's 
Bpt.  Laws,  99,  149.  And  see 
Mathews  v.  Feaver,  1  Cox  Ch. 
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Of  the  ComstructioH  of  Capjfhotd  Surrenders. 

Surrenders  of  copyholds,  it  has  been  offen^ 
and,  as  1  conceive,  corffectly  observed,  are  go- 
verned by  the  same  rales  as  common  law  assu- 
rances (92);  and  conformable  to  this  maxima 
upon  a  limitation  to  the  ancestor  for  life,  and  a 
further  limitation  in  the  same  surrender  to  his 
right  heirs,  the  two  estates  will  unite»  as  in  Skel^ 
ley's  case  (93). 

It  must,  however,  be  recollected,  that  when 
an  estate  for  life  is  limited  to  the  father  or  mother 
on/y,  and  the  subsequent  limitation  is  to  the 
heirs  of  both  their  bodies^  the  latter  limitatioais 
a  contingent  remainder  to  the  heirs,  as  well  in 
copyhold  afi  in  freehold  cases  (94). 


Ca.  278.  HoMseUs  and  another 
v.^tmpson^  Doug.  89.11.  1  Mon- 
tagu's Bpt.  Law8^  36. 
^  (93)  Flsker  v.  NicholU, 
3  Salk.  100.  S.  C.  Holt,  163. 
IdU  T.  Coke,  3  Salk.  690. 
S.  C.  9  Lord  Raym.  1144. 
S.  C.  1  P.  W.  70.  S.  C. 
11  Mod.  57.  S.  C.  Holt,  164. 
FUher  v.  Wigg,  1  Ld.  Ray.  63a 
S.C.  1  Salk  391.  3  Salk.  906. 
8.G.  Corny.  88.  S.C.Holt,369. 
S.  C.  1  P.W.  14.  S.  C.  19  Mod. 
^i>6.  SutUm  V.  Stone  and  others, 
9  Atk.  101.  Lovell  v.  Lovell, 
3  Atk.  11.  Alien  v.  PatshaU, 
Godb.  137.     Seagood  v.  Hone, 


Cro.  Car.  366.  S.  C.  W.  Jones, 
349.  1  Saund.  151.  in  ffade 
V.  Bache.  Wright  d.  BurriU  r. 
Kemp,  3  T.  R.  473.  Gilb.  Ten. 
968et8eq.  Lflly*»P^.Reg.9nd 
part,  389.  Post, '  Uses  in  fii- 
turo/  and  '  Fee  upon  a  fee.* 

(93)  1  Co.  93.  b.  And  see 
Allen  V.  Palmer,  \  Leo,  101. 
Feame*s  Cont.  Rem.  983. 

(94)  Xan«  T.  Pannel,  1  Roll. 
Rep.  938,  317,  438.  Frogmor- 
ton  d.  ItobvMon  v.  Wharre^, 
3  Wils.  195,  144.  S.  C.  9  Sir 
W.  Bl.  798.  3  Leo.  4.  ca.  lO. 
Feame's  Ccmt.  Rem.  85^, 
458. 
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Again,  a  surrender  to  A;  B.  in  general  terms, 
without  words  of  limitation,  or  to  A.  B.  in  fee 
simple,  or  to  A.  B.  for  ever,  would  create  a  life 
interest  only  (95),  as  an  estate  cannot  arise  by 
implication  in  a  surrender,  any  more  than  in 
a  deed  at  common  law  (96),  with,  perhaps, 
this  exception,  namely,  that  when  no  estate  is 
mentioned  in  the  surrender,  it  may  be  implied 
from  the  admittance  (97),  a  surrender  of  copy« 


(95)  Co.  Cop.  8.  49.  Secus 
if  the  estate  is  surrendered  to 
the  use  of  the  wHI  of  the  sur- 
renderor^ and  he  by  hiB  will 
devises  the  land  to  A.  for  ever. 
AUen  r.  Patshall,  Godb.  137. 
1  Hughes  Abr.  455. 

(96)  AUen^Noih,  IBrownl* 
127«  Seagood  v.  Hone  et  ux. 
Cro.  Car.  367.  S.  C.  W.  Jones/ 
342.  Gilb.  Ten.  859.  1  Watk. 
on  Cop.  115.  But  an  estate 
may  arise  by  implication  in  a 
oonveyanoe  to  uses  as  well  as 
in  a  will.  Pibus  &  MUford, 
1  Vent.  372.   1  Cm.  Dig.  44S. 

(97)  Kitch.  169.  Brawn  v. 
Fotter,  Cro.  Eliz.  392.  Broolu 
v.  Brooks  &  ffrighty  Cro.  Jac. 
434.  S.  C.  Poph.  126.  2  Roll. 
Abr.  67.  .  Grants  (K)  pL  18. 
Watk.  on  Cop.  109, 113.  Gilb. 
Ten.    254-5.     But    I    have 

• 

very  great  doubts  whether,  in 
the  absence  of  any  special  cus- 
tom, a  fee   could  be  implied 

VOL.  I. 


from  the  admittance,  when  the 
suirender  is  made  by  the  copy*- 
holder  to  the  use  of  another  in 
general  terms,  or  so  as  to 
create  a  life  interest  only :  And 
I  am  inclined  to  think  that  the 
impUcation  which  the  law  al- 
lows from  the  admittance,  is 
confined  to  a  surrender  made 
generally  into  the  lord*s  hands, 
and  which  admittance  is  deemed 
suffldtot  to  rebut  the  presump- 
tion of  an  intention  to  extin- 
guish the  copyhold  interest, 
vide  Co.  Cop.  s.  41.  Tr.  93. 
ante  p.  157* 

Mr.  Watkins  was  of  opinioti 
that  a  copyhold  mig^t  be  sur- 
rendered by  implication,  for 
which  [1  Vol.  on  Cop.  p.  58.3 
he  dtes  Gilb.  Ten.  254,  who 
says  ''  Copyholder  in  fee  comes 
into  court,  and  there  accepts  a 
copy  to  himself  for  life,  re- 
mainder to  Ins  wife  for  life, 
reqi^der  to  his  son  for  life  i 

M 
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holds  allowing  of  an  averment  in  cases  of  incer- 
tainty,  when  not  oppon^d  by  any  settled  principle 
of  law ;  ,and  clearly  also  with  this  qualification, 
viz.  that  by  custom  a  surrender,  in  whatever  form^ 
may  create  a  fee,  or  any  less  estate  (98): 

Having  shewn  that  the  strict  rules  which  regu* 
late  the  construction  of  limitations  in  deeds  of 
conveyance  of  fi*eehold  property,  are  applicable 
to  copyholds,  I  propose,  (previously  to  a  discus- 
sion of  the  question  whether  surrenders  of  copy- 
holds are,  ^B  a  general  principle,  governed  by 
the  same  rules  as  common  law  assiu^ances,)  to 
enter  upon  a  brief  consideration  of  the  instances 
of  exception  to  which  I  have  just  adverted ;  and — 

First  J  as  to  an  averment  in  cases  of  inc^tainty 
in  the  description  of  the  surrenderee. 

A  surrender,  it  is  said,  vrill  be  good  although^ 
the  surrenderee  is  not  accurately  described,  and 
an  uncertainty  in  a  surrender  may  be  helped  by 
averment,  but  when  it  is  so  very  general  and  un- 
certain, as  not  to  disclose  the  intention,  it  wilk 
necessarily  be  deemed  void  (99).     Lord  Coke 

this  is  tantamount  to  a  surren-'  said  to  be  no  tmufKSida',  ante 

der  to  the  use  of  himself^  &c.  p.  139. 

but  he  h^ih  his  old  reyenion  in         (98)  Kitch.  201.  Thetiemoell 

him/'    The  authority  for  tiiis  v«  Bunneif  cited  in  Wame  & 

is  Beyield  &  Adams,  3  Bukt.  Sawyer,  1  Holl.  Rep  4S  j  and 

80.  S.  C.  (Southeot  &  Adam,)  see  Brown  ▼•  Foitev,  Cro.  Eliz. 

1  RolL  Rep.  S56.  But  see  S«  C.  399. 

(called    Shephard    &  Adams)  (99)  5  Co.  68.  b.     Cob  ▼. 

«  D'Anv.  183.  (L)  pi.  1.  and  JBe«er«o»,Cro.  Jac,374.  dVin. 

i  RoU.  Ahc.  501,  vhere  it  was 
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tells  ns  (100),  that  it  is  not  necessary  upon  sur* 
renders  of  copyholds,  that  the  name  of  the  party 
to  whose  use  the  surrender  is  made,  be  precisely 
set  down ;  but  that  if  by  any  manner  of  circum- 
stance the  grantee  may  be  certainly  known,  it  is 
sufficient.  And  therefore  that  a  surrender  made 
to  the  lord  archbishop  of  Canterbury,  or  the  lord 
mayor  of  London,  or  the  high  sheriff  of  Norfolk, 
without  mentioning  either  their  christian  name  or 
sumsone,  is  good  enough,  and  certain  enough, 
because  they  are  certainly  known  by  this  name, 
without  farther  addition.  So,  he  adds,  (101),  if 
I  surrender  to  the  use  of  the  next  of  my  blood, 
to  the  use  of  my  wife,  to  the  use  of  my  brother  or 
sister,  having  but  one  brother  or  sister,  these  sur- 
renders are  good  without  any  additions,  because 
the  grantee  may  certainly  be  known  by  these 
words :  Again,  if  I  surrender  to  the  use  of  my 
son  W.  having  more  sons  than  one  of  that  name ; 
yet  by  an  averment  this  incertainty  may  be 
helped  (102). 

But  that  if  I  surrender  to  the  use  of  my  cousin, 
or  my  friend,  this  is  so  general,  and  so  inpertain, 
that  no  subsequent  manifestation  of  my  intention 


Cop.  (K.  a)  pi.  5.  marg.  Gilb. 
Ten.  263.  Calth.  Read.  31. 
1  Walk,  on  Cop.  107-8.  ante 
p.  119. 

(100)  Co.  Cop.  8. 35.  Tr.  80. 

(101)  lb.  and  see  Cob  v. 
Setersofh  sup.    Kltch.  161. 

(102)  See  contra,  Winkmore'i 


case^  29  Eliz.  cited  in  Cob  & 
Beierion,  sup.;  but  in  some  cases 
parol  evidence  will  be  received 
to  explain  even  a  deed.  Harding 
V.  Suffolk,  1  Ch.  Rep.  138. 
3Wfl8.276.  lT.R.301.4Cru. 
Dig.  303.  et  seq. 

M  2 
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can  any  way  strengthen  it :— And  if  three  sur^ 
render  to  the  use  of  three  or  four  of  St.  Dunstan's 
parish,  not  naming  the  parishioners,  this  surrender 
is  utterly  void.  So  if  1  siurender  in  the  disjunc- 
tive, to  the  use  of  J.  L.  or  J.  N.  this  is  insufficient 
for  the  incertainty  (lOa). 

It  may  here  also  be  proper  to  notice  the  case 
of  Roe  d.  HucknaJl  &  others  v.  Foster  (101),  vi^hich 
was  a  surrender  by  I..  L^  of  a  copyhold  in  his  own 
occupation,  to  the  use  of  J.  L.  and  I.  L.  his  son^ 
for  then:  lives,  and  the  life  of  the  survivor,  re^ 
mainder  to  the  heirs  of  the  body  of  the  said  I.  L. 
son  of  J.  L.,  remainder  to  the  right  heirs  of  the 
said  I.L. ;  and  the  Court  held,  that  it  vested  the 
remainder  in  fee  by  construction,  in  the  heirs  of 
L  L.  the  surrenderor, .  and  not  in  LL%  the  son 
of  J.  L. 

And  secondly  J  with  regard  to  the  influence  of 
particular  customs  over  copyhold  surrenders,  we 
find,  that  in  the  case  of  Bunting  v.  Lqping- 
well  (105)  it  was  adjudged,  that  the  words  *  sibi  et 
suisy  or  ^  sibi  et  signatis^'  or  the  like,  may  by  cus- 
tom create  an  inheritance. 

And  in  many  msmors  the  word&  '  sequels  t» 
right,'  are  substituted  for  the  word  *  heirsJ" 

In  the  manor  of  Inkberrow,  iipk  Worcestershire, 
the  grant  is  to  '  him  and  his,'  which  by  the  custom 
creates  an  estate  for  the  term  of  the  life  of  the 
copyholds,  and  the  life  of  any  wife  he  may  leave 

(lOS)  Co.  Cop.  8. 35.  Tr,  81.         (106)  4  Co.  29.  b..  and  Me 
(104)  9  East,  405.  Wiach.  I.  Anon. 
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at  his  death,  and  the  life  of  his  eldest  son ;  and, 
for  want  of  a  son,  his  eldest  daughter  living  at 
the  decease  of  the  survivor  of  the  copyholder  and 
his  wife,  and  twelve  calendar  months  after  the 
death  of  such  eldest  son  or  daughter,  (usually 
denominated  the  dead  man's  year :)  And  in  that 
manor  there  are  also  copyholds  for  lives ;  [and 
see  1  Leo.  56]. 

There  are  also  many  manors  in  which  the  grant 
is  made  to  several ;  and  by  the  custom,  the  first 
person  named  takes  the  whole  for  his  life,  and  so 
every  one  in  succession  (106). 

In  noticing  the  exceptions  to  the  rule  that 
copyhold  surrenders  are  to  be  construed  in  the 
same  manner  as  conveyances  at  common  law,  it 
will  he  proper  to  mention,  that  a  surrender  of 
copyholds  is  not  allowed  to  work  a  wrong  (107), 
but  shall  pass  only  such  estate  as  the  surrenderor 
may  lawfully  convey ;  therefore  should  A,  a  copy- 
holder for  his  life,  with  remainder  over  to  another^ 
surrender  to  B.  for  the  life  of  B.,  it  will  operate  as 
a  surrender  only  for  the  life  of  A.  eventf  a  custom 
can  be  shewn  in  favour  of  such  aiBurreuder  (108) ; 

(106)  Fisher  &  Wigg,  I  Lord  Co.  Cop.  s.  34.  Tr.  76,  vide  also 

Raym.  697,  1  P.W.  17  5   and  Anon.  2  Freem.  118.  Partman 

see  2  Vem.  264.  ante  (n.  98),  ▼.  WUUs,  Cro.  Eliz.^86.  S.  C. 

but  the  ceitui  que  vies  in   a  Mo.  352.  1  Watk.onCop.98-9, 

grant  of  copyholds  do  not  take  In   King  v.  Lord,   £ro.  Car. 


ly,  without  a  special  ?04.  S.  C.  ^called  King  k  Lo- 

GiistoiD,  ante  p.  119.  der,)   W.Jooeg,  9129,  upon  a 

(107)  Ante  p.  69j  6p.   Py.  smr^der  Jby  a  popyholder  for 
264.  a.  RosweW^  Cfse.  U&  to  the  luse  of  another  gene- 

(108)  Mo.  8.  ta.  27.  fiilb.  rally,  though  the  lord  granted 
Ten.  257^  451-3.  N.    And  9ee  to  the  surrenderee  for  his  life^ 
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and  if  the  lord  were  to  admit  B.  for  his  own  life, 
it  could  only  be  good  as  a  fresh  grant  (109) ;  but 
it  has  been  decided  that  if  a  person  is  admitted 
upon  a  mistaken  claim,  no  new  title  being  in  con* 
templation  of  the  parties,  such  admission  shall 
not  operate  as  a  new  and  substantive  grdnt  from 
the  lord  (110). 


I  shall  now  proceed  to  a  discussion  of  the  po* 
sition,  that  surrenders  of  copyholds  are  governed 
by  the  same  principles  as  common  law  assurances; 
and  in  the  first  place,  no  little  respect  is  due  to 
the  abundant  dicta  in  affirmance  of  the  rule,  even 
supposing  that  any  one  or  more  qases,^  where  a 
limitation  of  estate  was  alone  the  subject  of  con- 
sideration, and  no  special  custom  existed,  had 
created  an  exception  to  it.  t 

The  case  of  Fislier  &  FTtgy  (111),  has  been 


yet  it  was  held^  that  the  estate 
of  the  first  copyholder  was  de- 
tennined  by  the  surrender,  and 
that  he  had  no  reversion.  6Vin.. 
Cop.  (P.5.)pl.S.  AndseeJIfore 
V.  Pitt,  1  Freem.  245-6,  ante, 
p.  157.  n.  87.  It  should  indeed 
seem,  that  a  surrender  by  a 
copyl^older  for  life  to  the  use  of 
another  generally,  where  the 
custom  warrants  only  estates 
for  lives,  is  but  changing  the 
life.  Kerhy  or  Kirki  case, 
1  Freem.  198.  S.  G.  (called 
Bird  &  Kvrke,)  1  Mod.  200. 


(109)  Gilb.  Ten.  452*3. 
N.  120. 

(110)  ZotfcA&For«e,7^t. 
186.;  and  see  ittg^t  d.  JDam  & 
CA.  of  Wells  V.  Bawden  &  others, 
3  East.  260.  Post,  at  the  end  of 
tit. '  Admittance.* 

(111)  IP.W.  14.^1  Ix>rd 
Raym.628.  1  Salk.  391.-3  Salk. 
206.  Holt,  369.  1  Corny.  88. 
12  Mod.  296.  1  Eq.  Ca.  Abr. 
291.  And  see  Wade  v.  Bache, 
Sid.  360.  2  Keb.341,  1  Sannd. 
149,  Ler.  Man.  179.  lb.  Ap- 
pendix, pi.  35.  by  which  case  it 
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«uppoded  to  have  fully  established  this  exception, 
if  not  to  have  wholly  denied  the  existence  of  the 
rule  ia  question :  the  case  was  as  follows.  A 
copyhQlder  in  fee  had  issue  four  sons,  and  two 
daughters,  and  surrendered  his  copyhold  to  the 
use  of  his  wife  for  life,  and  after  her  death,  to  the 
use  of  his  three  younger  sons  and  two  daughters, 
tquaUpto  he  divided^  and  their  respective  heirs  and 
assigns  fpr  ever.  The  question  was,  whether  the 
^otts  and  daughters  took  as  tenants  in  common 
or  as  joint  tenants.  Gould  J.  was  in  favour  of  a 
tenancyin  comihon.  He  observed,  that  in  the 
construction  of  deeds  this  rule  was  to  be  attended 
to,  viz.  to  make  all  parts  of  them  take  effect,  ac- 
cording to  the  intent  of  the  parties,  -so  as  it  be 
not  contrary  to  the  rules  of  law,  and  that  it  would 
not  be  inconsistent  with  any  rule  of  law,  to  con- 
strue this  a  tenan<;;^  in  common;  the  words  upon 
which  the  court  .were  to  judge,  being  not  words 
ofUmliitaiwn  or  creation  of  an  estate ,  but  of  quaU- 
fieaiion  and  correction.  That  no  precise  words^ 
were  requisite  to  make  a  tenancy  in  common, 
and  that  the  words  '  equally  to  be  divided '  ap- 
plied '  to  the  quality  of  the  estate,  and  not  to  the 
limitation  of  it.  That  the  intention  of  the  sur- 
renderor  was  to  make  a  provision  for  his  younger 

children  and  their  heirs ;  which  would  not  take 

J  ■ 

slioiild  seem^  that  a  surrender  to  the  limitation  for  life.    And 

by  a  copyholder  in  remainder  in  compare  this  ivith  Cholmley*s 

fee/to  the  use  of  the  immediate  case,  2  Co.  M,    MUbome  v. 

tenant  for  life^  for  his  life^  with  Dashbume,  Cro.  Eliz.  383,  and 

remainder  over,  is  void  only  as  Lofield'i  case,  10  Co.  107* 
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effect,  if  it  were  a  joint  estate.  That  surrendeTB 
of  copyhold  land  to  uses  ought  to  have  the  same 
favourable  construction  as  wills,  and  were  not  to 
be  tied  up  to  the  strict  rules  of  common  law,  but 
should  be  expounded  according  to  the  intention  of 
the  party.  That  as  to  the  intention  of  the  party, 
the  words  in  a  deed  were  capable  of  the  same 
construction  as  in  a  will.  That  the  words  ^  equally 
to  be  divided/  made  a  tenancy  in  common  in  a 
will,  beyond  dispute ;  and  that  the  present  was 
the  case  of  an  use,  which  had  the  like  construc- 
tion as  a  will.  That  in  Smith  v.  Johnson  Patchy, 
32  Car.  2.  B.R.  a  feofiment  was  made  to  two  and 
their  heirs,  equally  to  be  divided,  and  there 
Scroggs  and  Dolben  were  of  opinion  that  the  feof- 
fees were  tenants  in  common,  and  not  joint 
tenants,  but  Jones  differed. 

In  the  present  case  Turton  J.  agreed  with  Mr. 
J.  Gould ;  but  Holt  C.  J.  contra,  observed,  that 
copyhold  lands  did  not  differ  in  construction  of 
law  from  freehold  lands,  and  that  surrenders  of  co- 
pyholds were  governed  by  the  same  rules  as  con- 
veyances at  common  law.  That  the  opinion  in 
Poph.  126,  which  his  brothers  relied  on,  viz.  that  a 
surrender  was  to  be  construed  as  a  vnll,  was  of  no 
authority ;  for  it  was  amongst  the  additional  cases, 
and  uQt  reported  by  Popham ;  and  that  there  was  no 
mention  made  of  it  in  the  report  of  the  same  case 
in  Cro.  Jac.  434.  That  by  the  surrender  the  sons 
and  daugliters  were  joint- tenants,  for  the  words 
*  equally  to  be  divided,'  signified  no  more  than 
the  law  would  have  implied  without  them,  and 
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fherdbre  they  could  have  no  operation.  1  Ins^. 
186.  a.  That  the  word  equally  did  not  alter  tlie 
manner  of  taking  the  profits,  there  being  no  dif- 
ference in  that  respect  between  joint-tenants  and 
tenants  in  common.  That  there  was  a  difference 
between  wills  and  conveyances  at  law,  and  that 
words  in  the  one  should  have  a  different  con- 
struction from  what  they  would  have  in  the  other. 
That  it  was  after  some  time  and  debate,  that  the 
words  *  equally  to  be  divided'  obtained  to  make 
a  tenancy  in  common ;  and  that  the  doubt  pro- 
ceeded from  those  words  not  making  a  tenancy  in 
common  at  common  law^  for  if  they  had,  there  could 
then  have  been  no  doubt  upon  a  will.  That  it  had 
been  the  constant  opinion  both  at  the  bar  and  on  the 
bench,  that  those  words  wovld  not  make  a  tenancy 
in  common  in  a  deed.  That  nobody  was  satisfied 
with  the  judgment  in  the  case  of  Smith  &  JbAn- 
sofij  and  afterwards  the  rule  for  judgment  was  dis- 
charged, and  an  *  ulterius  conciV  awarded,  and  then 
the  party  died ;  so  that  no  judgment  was  given. 

The  court,  however,  in  the  principal  case  de- 
cided in  favour  of  a  tenancy  in  common  (112). 

The  above  case  of  Fisher  &  Wigg  must  cer- 
tainly be  considered  as  a  settled  authority  fbr 

(lis)  Note.  InPi6««&Jlfi^-     tenants    in    common.'*    Note 
ford^  1  Vent.  376^   Twisden  J.     also^  it  has  been  sdd  that  the 
1,  '^  A  deed  diflfers  greatly     decision  in  Fisher  &  Wigg  was 


fiom  a  will,  for  if  a  man  sur-  afterwards  reversed.  See  ^^rtnger 

renders  copyhold  land  to  two,  v.  Philipps,  M.  1730.     1  Eq. 

equally  to  be  divided,  they  are  Ca.  Abr.  291 5  but  this  would 

joint-^tenants  3  but  such  a  de-  seem  to  be  an    error.    Vide 

viae  would  have  made  them  1P.W,97.  (n.  1.)  lWils.S41. 
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construing  the  words  ^equally  to  be  .divided/  as 
a  tenancy  in  common^  in  a  surrender  of  copy* 
holds,  equally  as  in  a  will ;  and  it  is*  as  clearly 
settled,  that  the  same  words  will  make  a  te- 
nancy in  common,  in  a  conveyance  deriving  its 
effect  from  the  statute  of  uses  (113). 

I  am  not  aware  of  any  case  in  which  the  effect 
of  those  words  in  a  common  law  deed,  has  been 
judicially  considered,  since  the  courts  have 
ceased  to  favour  the  construction  of  a  joint- 
tenancy,  except  the  above  case  of  Smith  &  John- 
son^ in  which  the  point  was  not  fully  decided ; 
but  should  it  be  held  at  any  future  period,  that 
those  words  are  not  to  have  the  same  operation  in 
a  common  law  conveyance,  as  in  a  conveyance 
to  uses,  (a  distinction  which  certainly  appears  to 
have  prevailed  formerly,  see  Sty.  211,  in  Hurd  & 
Lenthall,  1  P.  W.  20.  Cro.  Eliz.  695,  in  Le^pen 
v.  CoXj  1  Salk,  390,  in  Ward  v.  Everardy)  then 
indeed,  but  not  till  then,  I  shall  be  ready  to 
admit,  either  that  the  case  of  Fisher  &  Wigg  was 
wrongly  decided,  or  that  it  has  impugned  the 
rule  we  are  now  discussing. 

It  does,  however,  appear  to  me,  that  the 
case  of  Fisher  &  Wigg  was  rightly  decided, 
though  some  of  the  observations  of  the  judges 
who  decided  it,  are  at  variance  with  the  principle 
upon  which  my  opinion  is  founded,  namely,  that 

(113)  Anon.   3  Vent.  865.  Denn   d.    Gaskm  ▼.    GaMn^ 

I   Lord  Raym.  €19/^.     Good-  Cowp.  660.    Bigden  v.  FaUer, 

title  d.  Hood  v.  Stokes,  1  Will.  2  Ves.  252.    Stratum  v.  Best, 

341.  S.C.  Sayer^  67  j  and  see  2  Bro.  Ch.  Rep.  237-9. 


Ch.  IVO  Of  the  Surrender.  171 

there  is  no  distinction  between  a  conveyance  at 
common  law,  and  a  conveyance  under  the  statute 
of  uses,  nor  between  a  conveyance  of  the  one 
description  or  the  other,  and  a  surrender  of  copy- 
holds, either  as  to  strict  words  of  limitation,  or  in 
giving  effect  to  an  evident  intention,  but  that  the 
same  latitude  of  construction  is  admissible  in 
either  form  of  assurance;  and  as  the  words 
*  equally  to  be  divided,**  are  not  words  of  limi- 
tation, but  of  modification  or  qualification  only, 
and  are  held  in  a  will  to  shew  an  intention  of 
creating  a  tenancy  in  common,  so  they  are  to  have 
that  effect  in  every  description  of  conveyance, 
whether  of  freehold  or  copyhold  property. 

Since  the  case  of  Rigden  &.  Valier  (114)^  all 
idea  of  a  different  rule  of  construction  between  a 
surrender  of  copyholds,  and  a  conveyance  to 
uses,  or  deed  of  covenant  to  stand  seised,  has 
been  completely  abolished. — ^That  case  was  as 
follows :  G.  £.  by  deed-poll,  in  consideration  of 
natural  love  and  affection  to  his  wife  and  chil- 
dren, did  give,  grant,  and  confirm,  to  his  two 
daughters,  all  the  rents  and  profits  of  two  mes- 
suages and  certain  lands  during  the  life  of  his 
wife,  equally  to  be  divided  between  them,  pay- 
ing  £5.  per  annum  to  his  wife ;  and  after  the  de- 
cease of  his  wife,  his  two  daughters  to  have  the 
same  messuages  and  lands  to  them  and  their 
heirs  for  ever,  equally  to  be  divided  between 

(114)  ^  Ves.352,Belt'sSupp.  (n.  113).  and  see  2  Keb.  341  in 
335.    S.  C.    3  Atk.  731.  ante      Wade  v.  Balch  [or  Bache], 
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them. — ^The  wife  survived  the  husband,  and  after- 
wards died;  then  one  of  the  daughters  died, 
leaving  children,  who  filed  this  bill  as  co-heirs  of 
their  mother,  tenant  in  common  with  her  sister 
under  the  above  settlement  and  disposition,  for 
an  account  of  the  rents  and  profits  of  a  moiety  of 
the  estate,  for  a  partition,  and  to  have  certain 
deeds  and  writings  produced  and  secured.  The 
question  was,  whether  the  two  daughters  of  G.  E. 
took  as  joint-tenants,  or  as  tenants  in  common. 
Lord  Hardwicke,  in  deciding  in  favour  of  a 
tenancy  in  common,  observed,  that  there  was  no 
solemn  determination  that  the  words,  "  equally 
to  be  divided,"  would  not  make  a  tenancy  in 
common  in  a  deed,  though  it  had  been  said  over 
and  over  again  that  those  words  were  sufficient 
in  a  will,  but  not  in  a  deed.  That  the  case  of 
Fisher  &  Wigg^  which  was  relied  on  as  a  judg- 
ment of  B.  R.  that  those  words  in  a  surrender  of 
copyholds  would  make  a  tenancy  in  common,  had 
been  objected  to  as  a  doubtful  authority,  and 
was  said  to  have  been  reversed.  That  on  search 
he  (Lord  Hardwicke)  could  not  find  it  to  be  so, 
or  that  a  writ  of  error  was  brought,  (115).  That 
another  case  was  cited,  which  passed  as  an  au- 
thority by  the  judges  in  that  case,  viz.  2  Vent.  865, 
which,  if  rightly  reported,  was  in  point.  That  he 
had  caused  the  register's  books  to  be  searched, 
and  could  not  find  any  decree  entered  to  warrant 
the  rep(H^t ;  but  that  it  was  cited  by  Gould  J.  and 

(115)  Ante,  p.  169. 
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it  was  taken  that  there  was  such  a  case;  and 
that  it  might  be  so,  though  not  entered,  for  the 
parties  frequently  acquiesced,  and  there  was 
often  ground  to  proceed  no  farther.  That  there 
was  another  authority  (such  as  it  was)  of  Smith  & 
Johnson;  which  if  rightly  stated,  was  on  feoff- 
ment, and  was  not  disputed  by  Holt.  That  no 
one  had  more  reverence  for  the  opinion  of 
Holt  Ch.  J.  than  he  had,  yet  he  thought  the  ar- 
guments of  the  other  judges  more  founded  on 
the  nature  and  reason  of  the  thing,  and  that 
Gould's  argument  had  great  weight,  and  was  not 
to  him  (Lord  Hardwicke)  satisfactorily  answered. 
That  the  case  was  indeed  on  a  surrender  of  copy- 
hold lands  in  the  lord's  court;  and  the  judges 
who  argued  to  make  it  a  tenancy  in  common, 
held,  that  such  a  surrender  was  not  to  be  con- 
strued in  the  strictness  of  the  thing,  but  like 
a  will.  That  Holt  contended,  it  was  to  be  con- 
strued as  a  deed,  and  that  in  one  thing  he  was 
certainly  right,  viz.  that  a  surrender  of  copyhold 
lands  to  uses  was  not  to  be  considered  on  the 
foot  of  a  use  or  trust,  for  they  were  not  within 
the  statute  of  uses ;  therefore  such  surrender  was 
only  a  direction  to  the  lord  whom  to  admit,  and 
when  admitted  the  surrenderee  was  in  by  grant 
of  the  lord,  not  of  the  surrenderor  (116);  so  that 
it  was  of  a  particular  nature,  not  as  a  use  or  trust 
on  the  statute.  But  that  the  arguments  of  the 
judges,  if  of  weight  in  that  case^  held  full  as 
strong  in  a  covenant  to  stand  seised^  as  that 

(116)  But  see  ante,  p.  15T. 
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(though  he  was  not  quite  sure  whether  it  was 
meant  as  a  deed  or  a  will)  would  be  construed ; 
the  use  till  the  event  happened  remaining  in  the 
grantor,  being  sufficient  to  support  the  uses  de- 
clared in  the  deed.  That  it  was  objected,  that 
there  was  no  warrant  to  construe  a  deed  to  uses, 
as  to  the  limitations  and  words  of  it,  in  a  greater 
latitude  than  a  conveyance  by  way  of  feoffment, 
or  other  conveyance  at  common,  law,  and  if  con- 
strued in  a  different  manner  would  cause  great 
confusion ;  which  his  lordship  held  to  be  true  in 
general,  for  the  statute  joining  the  estate  and  the 
use  together,  it  became  one  entire  conveyance  by 
force  of  the  statute,  and  the  words  were  to  be 
construed  the  same  way,  but  that  this  was  to  be 
taken  with  some  restriction.  That  as  to  the  words 
of  limitation  in  a  deed,  they  Were  to  be  sure  to 
be  construed  in  that  manner,  viz.  in  the  same 
sense ;  but  that  where  they  were  words  of  regu- 
lation or  modification  of  the  estate,  as  the  words 
equalbf  to  he  divided  were,  and  not  words  of  limi- 
tation, he  (Lord  Haidwicke)  thought  there  was 
no  harm  in  giving  them  greater  latitude  in  deeds 
on  the  statute  of  uses,  which  were  trusts  at  com* 
mon  law,  than  on  feoffinents,  which  were  strict 
(Conveyances  at  common  law.  His  lordship's 
opinion  therefore  was,  that  the  plaintiffs  were 
entitled  to  have  a  decree  for  the  division  of  tlic 
estate,  and  a  decree  was  made  accordingly. 

In  the  case  of  Denn  d.  Gaskin  v.  Gaskin  (117)» 
which  arose  out  of  a  devise  of  a  freehold  mes- 

(117)  Cowp.  660. 
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suage  to  three  persons  equally^  and  in  whicli 
the  court  of  B.  R.  held  that  the  devisees  took  an 
estate  for  life,  as  tenants  in  cammony  Loard  Mansfield 
said  that  the  word  equalfy  as  well  as  the  words 
equalfy  to  be  divided  implied  a  division^  whereas 
if  the  devisees  were  to  take  as  joint  tenants,  there 
would  be  no  division.  That  he  remembered 
arguing  a  case  before  Lord  Hardwicke  in  sup- 
port of  the  opinion  of  Mr.  Justice  Gould  in 
P.  W.  14,  and  against  the  opinion  of  Lord  Holt ; 
and  there  Lord  Hardwicke  thought  with  Mr.  Jus^ 
tice  Gould,  Thait  it  was  certainly  the  better  opi- 
nion, more  liberal,  and  better  founded  in  law. 
And  Mr.  Justice  Aston,  following  Lord  Mans- 
field, observed,  that  the  words  *  equally  to  be 
divided'  had  been  determined  to  be  a  tenancy  in 
common  in  a  deed.  The  court,  in  this  last  case, 
did  not  even  hint  at  any  distinction  between  a 
conveyance  to  uses,  and  a  feoffinent  at  common 
law  in  the  effect  of  the  words  **  equally  to  be 
divided." 

And  in  Tapner  d.  Peckham  &  others  v.  Merlott 
jc  Prior  (118)  the  Court  of  Common  Pleas  held 

(118)  WiHes,  177'  And  see  same  rule  of  constraction  i^ 

S  T.  R.  765,  in  Doe  &  Morgan,  plied toboth.Videalso^^  Baroew. 

where  Lord  Eenyon  said,  that  &  Aid.  130,  in  Doe  d.  LiUU- 

•oon  after  the  statute  of  uses  dakY.Smeddleetsl.wad^hoird 

an  attempt  was  made  to  intro-  Raym.  1151>  in  Idle  v.  Cooke, 

duce  a  different  construction  on  But  see  1  Ves.  167,  (n.  f.)  in 

deeds  to  uses  from  that  which  Stonet  t.  Heurtly.  1  P.  W.  14. 

was  poton  common  kw con-  (n.  1.)  in  Fisher  k.  Wigg.  and 

vejranoes,  but  that  the  attempt  2  Bro.  Ch.  Rep,  ^37-8^  in  Strai- 

fiuled  of  success,  and  that  the  ton  &  BeH, 
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most  distinctly,  that  there  were  no  good  grounds 
for  construing  a  conveyance  to  uses  in  a  different 
manner  from  other  conveyances.  In  that  case 
upon  a  trial  in  ejectment  for  the  manor  of  Keynor» 
in  Sussex,  one  of  the  questions  reserved  for  the 
opinion  of  the  Court  was,  what  estate  J.  F.  took 
under  a  settlement  Whereby  the  premises  were 
limited  by  Sir  T.  M.  6n  the  marriage  of  his 
daughter  E.  M.  with  J.  F.  to  the  use  of  himself 
and  his  heirs  until  the  marriage,  afterwards  to  the 
use  of  J.  F.  and  his  assigns  Jar  99  yearSy  if  he 
should  so  long  live,  sans  waste,  then  to  trustees 
during  his  life  to  preserve  contingent  remainders, 
and  after  his  death  to  the  use  of  £.  M.  for  her 
life  for  her  jointure,  remainder  to  the  first  and 
every  other  son  of  the  marriage  [successively]  in 
tail  general,  remainder  to  every  after  bom  son 
[successively]  in  tail  general,  remainder  to  the 
first  and  every  other  daughter  of  the  marriage 
[successively]  in  tail  general,  remainder  to  every 
after  bom  daughter  [successively  in  tail  general], 
and  for  default  of  such  issue,  to  the  use  and  behoof 
of  the  heirs  and  assigns  afthe  said  J.  F.far  ever. 

The  marriage  took  effect,  and  J.  F.  entered 
and  was  in  possession  during  his  life,  and  died 
without  issue  bom  in  his  lifetime  or  after  his 
death.  His  wife  afterwards  entered  and  died 
seised.  J.  F.  by  his  will  devised  his  estates  ge- 
nerally to  his  uncle  I.  M.  in  fee,  who  survived 
J.  F.  and  devised  to  his  son  and  heir  J.  M.,  the 
defendant,  in  fee,  his  reversionary  estate  called 
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Keynor  Farm.  L  M.  died  before  E.  M.,  and 
upon  her  death  J.  M.  entered  and  levied  a  fine. 
The  lessors  of  the  plaintiff  were  the  heirs  at  law 
of  J.  F.  No  evidence  was  given  at  the  trial  of  an 
actual  entry  to  avoid  the  fine.  Lord  C.  J.  Willes, 
after  stating  that  the  court  were  all  clearly  against 
the  plaintiff  on  this  latter  point,  observed,  as  to  the 
principal  question,  that  J.F.  had  only  an  estate  for 
99  years  in  him  at  the  time  of  the  devise  to  I.  M. 
(Co.  litt.  319.)  That  if  J.  F.  had  had  a  life  estate 
he  would  have  taken  a  fee-simple  because  of  the 
ultimate  remainder  limited  to  his  heirs. 

That  this  general  rule  seemed  to  be  agreed  on 
all  sides,  but  two  answers  were  endeavoured  to 
be  given  to  it;  1st,  that  the  word  assigns  plainly 
shewed  that  it  was  intended  that  the  inheritance 
should  vest  in  J.  F. ;  2dly,  that  this  being  a  con- 
veyance made  by  way  of  use,  must  be  construed 
in  a  different  manner  from  a  conveyance  of  a 
legal  estate,  and  that,  as  in  a  will,  the  words 
must  be  construed  according  to  the  intent  of.  the 
parties.  And  after  expressing  an  inclination  of 
opinion  that  the  word  assigns^  though  it  did  not 
alter  the  estate  of  J.  F.,  yet  it  might  give  him  a 
power  of  disposing  of  the  premises  by  will,  Lord 
C.  J.  Willes  thus  concludes :  **  As  to  what  was 
"  insisted  upon  that  a  conveyance  to  uses  is  to 
'*  be  construed  as  a  will  and  in  a  different  manner 
"  from  other  conveyances,  we  are  all  clearly  of  a 
"  contrary  opinion.  For  since  the  statute  of 
''  uses  an  use  is  turned  into  a  legal  estate  to  all 

VOL,  L.  N    . 
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**  intents  and  purposes ;  it  must  be  canveyed 
''  exactly  in  the  sdme  manner  and  by  the  same 
^^  words ;  and  if  it  were  otherwise,  as  most  con- 
"  veyances  are  now  made  by  the  way  of  use, 
^^  endless  confusion  would  ensue.  A  case  indeed 
*'  was  cited,  and  much  relied  on,  to  establish 
''  this  doctrine.  That  was  the  case  oiLeigh  y. 
*'  Brace  J  reported  in  Carthew  343,  and  6  Mod. 
"  266,  (a);  in  the  first  book  said  to  have. been 
"  adjudged  in  B.R.  Hil.  6  W.  and  in  the  last 
"  M.  8  W.  The  words  of  that  deed  were  thus^ 
^'  an  estate  was  vested  in  trustees  in  fee  to  the 
^'  use  of  the  grantor  for  life,  then  to  the  use  of 
^'  Thomas  Brace  his  son  and  his  heirs,  and  for 
*'  default  of  issue  of  the  body  of  the  said  Thomas 
'^  Brace  then  to  the  use  of  the  heirs  of  the  grantor. 
'^  The  special  verdict  is  set  forth  in  5  Mod.^  and 
''  I  have  compared  it  with  a  copy  of  the  record 
^'  which  has  been  brought  to  me;  and  in  that 
^'  case  the  court  did  certainly  determine  that 
^^  Thomas  Brace  the  son  took  only  an  estate  tail; 
''  but  in  5  Mod.y  where  the  case  is  more  largely 
^'  and  more  particularly  reported  than  in  Carthew^ 
'^  there  is  n6t  one  word  said  of  any  difference 
"  between  a  conveyance  by  way  of  use  and  any 
"  other  conveyance :  But  the  resolution  (appeair- 
'^  ing  there)  is  founded  upon  other  determinations 
'^  in  respect  to  legal  conveyances;  as  the  case  in 
''  Co.  Litt.  21.  a,  where  it  is  held  that  if  a  man 
''  make  a  feofiment  to  another  and  his  heirs,  ha- 
**  bendum  to  him  and  the  heirs  of  his  body,  he 
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*^  shall  have  an  estate  tail ;  and  a  case  out  of  the 
**  37  lib.  Ass.  15,  loi^  before  the  statute  of  uses, 
^<  was  cited  for  that  purpose.    Another  case  was 
^'  cited  from  19  Hen.  6.  74.,  that  if  a  feofiment  be 
^^  made  to  a  man  and  his  heirs,  and  if  he  die 
"  without  heirs  of  his  body,  remainder  over,  this 
"  is  an  estate  tail.    They  considered  therefore 
**  the  words  in  this  deed  as  one  sentence,  and 
".  the  latter  as  explanatory  of  the  former.    And 
"  they  cited  likewise  Beck's  case,  reported  in 
^^  Ldtt.  344,  where  a  feofiment  was  made  to  the 
'*  first  son  and  his  heirs,  and  for  default  of  such 
<<  issue  remainder  over.     But  the  court,  as  ap^ 
'^  pears  by  the  report  in  5  Mod.,  said  not  one 
^^  word  about  the  statute  of  uses,  but  said  they 
**  would  consider  it  just  in  the  same  manner  as 
^^  if  a  gift  were  made  to  a  man  and  his  heirs^ 
viz.,  to  the  heirs  of  his  body.    It  is  indeed  said 
in  CartheWj  where  the  case  is  very  shortly  re* 
'*  ported,  that  the  court  laid  a  great  stress  upon 
**  its  being  a  conveyance  by  way  of  use,  which 
**  conveyances  they  said  had  been  always  cori- 
^^  strued  as  wills,  and  that  they  were  not  tied  up 
*'  to  the  strict  forms  of  conveyances  at  common 
'^  law,  axxd  that  it  was  so  adjudged  on  the  same 
'*  deed  in  B.  C.  on  a  special  verdict.    I  own  that 
"  Catrthew  is  in  general  a  very  good  and  a  very 
^^  faithful  reporter ;  but  I  fancy  he  was  mistaken 
•*  here,  because  I  cannot  think  that  the  court  would 
"  give  so  absurd  a  reason  for  their  judgment, 
"  especially  since  there  is  not  a  word  said  of  it 
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*'  in  5  Mod.,  where  the  case  and  the  arguments 
"  upon  it  are  very  particularly  reported.  How- 
^'  ever  if  this  had  been  as  Cart  hew  reports,  yet  it 
is  a  single  case,  it  is  contrary  to  reason  and 
common  experience,  and  such  a  determination 
**  would  make  such  a  confusion  in  all  the  pro- 
*^  perty  of  the  people  of  this  kingdom,  that  I  own 
**  I  should  have  no  regard  to  it,  but  think  that 
"  the  contrary  ought  to  be  declared  to  be  the 
"  law/' 

Indeed  it  is  quite  clear  that  the  intention  will 
prevail  in  all  cases,  as  well  in  deeds  and  surren- 
ders, as  in  wills,  unless  the  limitation  be  contrary 
to  any  settled  rule  of  law ;  so  the  word  **  or " 
may  be  read  "  and"  in  order  to  give  effect  to  an 
evident  intention,  Wright  d.  Burrilly.  Kemp(\\Qy. 
In  that  case  a  surrender  was  made  by  A.  to  him- 
self for  life,  remainder  to  his  wife  for  her  widow- 
hood, and  upon  her  marriage  after  his  death,  to 
her  son  W.  for  life ;  and  after  the  decease  of  W. 
to  the  issue  of  his  body,  provided  that  if  W. 
should  die  in  the  lifetime  of  the  surrenderor,  or 
without  issue,  the  estate  should  go  to  the  right 
heirs  of  the  surrenderor:  A.  the  surrenderor 
survived  his  wife,  and  W.  also  died  in  the 
lifetime  of  A.  leaving  issue;  and  the  court 
held  that  the  issue  were  well  intitled  to  the 
estate,  but  avoided  giving  any  opinion  as  to  the 

(119)    3  T.  R.  470.     Vide  Framlmgham  v.  Brand,  3  Atk. 

also  Sawellv.  Garret,  Mo.  422.  390.  Doe  %l SmeddU,  2Bamew. 

Price  &  Hunt,  PoUexf.   645.  &  Aid.  126. 
Barker  v,  Suretees,  2  Str.  1 175. 
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extent  of  their  interest  under  the  above  limitation. 
Lord  Kenyon  there  observed,  that  there  was  no 
doubt  but  that  a  surrender  was  considered  as  a  com- 
mon law  conveyance,  and  was  not  intitled  to  the 
same  favourable  construction  as  a  will  (120) ;  and 
that  in  deeds  certain  legal  phrases  must  be  used,  in 
order  to  create  certain  estates,  as  heirs  to  create 
a  fee,  and  heirs  of  the  body  to  create  an  estate 
tail ;  but  beyond  that  he  would  say  with  Lord 
Hardvncke  that  there  was  no  magic  in  particular 
words  further  than  as  they  shew  the  intention  of 
the  parties.  That  in  order  to  give  eflTect  to  the  in- 
tention of  the  surrenderor,  the  court  must  say,  that 
when  he  used  the  word  or^  he  meant  and.  And 
that  there  was  no  case  in  which  any  difference  had 
been  made  as  to  the  point  in  question  between 
a  Mrill  and  a  deed,  when  the  court  were  consi- 
dering how  the  intention  of  the  parties  could  be 
effected  (121). 


(120)  In  SmitJuon  v.  Cage, 
Cto.  Jftc.  526j  the  court  of 
B.  R.  held,  that  lands  apper- 
taining to  a  messuage,  did  not 
pass  by  a  surrender  of  the  mes- 
suage cum  pertinentiis,  but 
only  the  house  with  the  cur- 
tilages, and  that  there  was  no 
distinction  in  this  respect  be- 
tween a  copyhold  and  freehold. 
And  see  Archer  &  Bennett, 
1  Lev.  131.  Fisher  on  Cop.  153. 
sed  Tide  the  distinction  in  the 
case  of  a  devise.  Doe  d.  Lem- 


priere  v.  Martin,  2  Sir  W.  Bl. 
1148.  Vide  also  BlackhaU  v. 
Thursby,  Het.  2.  6  Vin.   Cop. 

(S.a.)pl.  21. 

(121)  And  see  Windham's 
case,  5  Co.  7-  2  Bro.  Ch.  R. 
237.  Idle  V.  Cooke,  ubi  slip. 
2  Corny.  540.  The  following 
Note  I  have  found  in  the  mar- 
gin [Sec.  50.  p.  143.]  of  a 
valuable  interleaved  copy  of 
Lord  Coke's  Copyholder,  pub- 
lished in  1650  3  which  book 
appears   to  have  been  in  ^e 
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It  is  a  general  rule  of  constraetion,  both  in 
freehold  and  copyhold  cases,  that  where  there  is 
a  sufficient  certainty  before,  by  way  of  descrip- 
tipn  of  the  thing  granted  or  surrendered,  as  by 
giving  to  a  close  a  particular  name,  &c.  there  a 
subsequent  mistake,  as  in  the  tenants  name,  or 
in  the  number  of  acres  or  rent,  shall  not  injure 
the* grant  or  surrender;  but  that  where  ^^  parti- 
mlat;  description  is  added  to  ^general  one,  it  shall 
restrain  the  general  words.  So  where  a  copy- 
holder surrenflered  *  all  his  copyhold  cottage, 
with  a  croft  adjoining ^  &c.  all  which  premises 
were  then  in  his  oum  possessions^  to  the  uses  of  his 
will,  and  devised  to  his  wife  *  all  his  copyhold 
cottage  and  premises  then  in  his  own  possession^ 
for  her  life,  and  the  surrenderor,  at  the  date  of 


possession  of  Mr.  Mauritius 
Johnson^  of  the  Inner  Temple, 
in  1713,  by  whom,  probably, 
the  note  was  made.  ''  It  was 
^'  agreed  by  the  court  in  the 
*^  case  of  Holmes  &  Meynel 
(Mich.  33  Car.  2.  B.R.then 
a  trial  at  bar)  obiter,  that  if 
a  copyhold  be  surrendered  to 
^^  the  use  of  two  sons  in  tail, 
'^  and  that  if  one  die  without 
issue,  the  other  shall  be  his 
heir,  and  if  both  die  without 
*'  issue,  then  to  the  use  of  ano- 
"  ther  in  fee,  and  afterwards 
^'  one  of  them  dies  without 
issue,  th^  survivor  shall  have 
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*'  the  entirety.  N.  B.  Justice 
''  Dolbin  shewed  a  case,  stiled 
"  Johnson  &  Smarfs  case,  in 
a  very  fair  MS.  being  a  sur- 
render of  copyhold  lands  in 
the  manor  of  Lourington, 
"  much  to  this  purpose.  And 
'^  whereas  RoUe  in  his  Abr. 
''  (2  Abr.  fo.  41G.)  tit.  Remain- 
*'  der,  hath  such  a  case  under 
'*  such  names,  as  on  a  devise  by 
'^  will ;  the  court  agreed  that 
"  the  case  in  RoUs  Abr.  was 
erroneously  taken,  and  that 
the  true  case  was  actordii^ 
"  to  Dolbin's  MS." 
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the  surrender  and  of  his  will,  only  in  fact  occupied 
the  cottage  and  garden  behind  it;  it  was  held, 
that  the  croft  passed ;  the  description  of  all  the 
premises  as  in  the  possession  of  the  copyholder, 
being  a  mere  mistake,  and  the  words  both  in  the 
surrender  and  will,  being  sufficient  to  comprise 
the  croft  (122). 

And  in  Roe  d.  CanoUy  v.  Vernon  &  Vyse  (123), 
where  A.,  seised  of  customary  tenements,  some 
held  at  fines  certain  and  others  at  fines  arbitrary, 
or,  as  they  are  termed  in  the  manor,  customary 
tenements  compounded  and  uTicmnpoundedy  sur- 
rendered out  of  court,  *  all  his  messuages,  &c., 
which  he  held  by  copy  of  court  roll,  being  of 
the  yearly  rent  to  the  lord,  of  41.  lOs.  8^.  and 
compounded for^'  (which  rent  exceeded  the  amount 
payable  for  the  compounded  tenements ;)  and  by 
his  will  devised  his  copyhold  messuages  in  Mid- 
dlesex,  and  all  his  freehold  manors,  messuages, 
&,c.  in  Great  Britain,  to  uses  under  which  the 
lessor  of  the  plaintiif  claimed,  and  by  a  residuary 
clause,  devised  all  other  his  manors,  &c.  either 
freehold  or  copyhold,  on  an  event  which  hap- 
pened, to  his  three  daughters  and  their  heirs, 
equally  as  tenants  in  common ;  the  question  re- 
served for  the  opinion  of  the  court  was,  whether 
the  uncompounded  tenements  passed  to  the  lessor 
of  the  plaintiff*  by  the  devise  of  all  freehold  ma- 

(122)  Goodright  d.  Lamb  v.  Gascoigneand  other$  v.  Barker, 
Pears,  11  East,  58.  3  Atk.  9.     Wilson  v.  Mount, 

(123)  5  East,  51 3  and  see     3  Ves.  193. 


184  Of  the  Surrender.  [Part  L 

nors,  &c.  or  by  implication  from  the  whole  of 
the  will ;  or  whether  they  passed  to  the  daugh- 
ters by  the  residuary  devise ;  and  the  court  held 
that  the  words  '  and  compounded  for  ^  operated  by 
way  of  restriction,  and  confined  the  surrender 
to  that  description  of  copyholds ;  and  that  the 
words  *  yearly  value,  6fc.^  did  not  qualify  the  re- 
striction :  It  was  also  adjudged,  that  the  testator 
used  the  word  ^  freehold y'  as  referrible  only  to 
what  were,  according  to  common  understanding, 
freehold  lands,  and  tliat  the  lands  in  question, 
which  were  generally  reputed  copyholds,  passed 
to  the  daughters  by  the  residuary  devise. 

And  a  general  description  both  in  the  sur- 
render and  admission  may  be  qualified  by  the 
established  usage  of  the  manor.  So  in  Stammerst 
V.  Dixon  (124)  it  was  held,  that  although  the 
t«rms  of  the  surrenders  and  admissions  were  suf- 
ficiently comprehensive  to  pass  the  soil,  yet  that 
by  received  usage,  the  grants  might  be  restrained 
to,  and  only  pass,  the^br^  crop. 


We  are  now  to  consider  whether  an  estate  to 
commence  in  futuro,  or  a  fee  upmi  a  fee,  can  be 
limited  in  a  surrender  of  copyholds,  as  in  a  con- 
veyance to  uses  since  the  statute  27  Hen.  8,  or 

(124)  7East^200.  And  one  other  beneficial  enjoyment  as 

person  may  have  the  prima  ton-  freehold.    lb.    See   also  ante, 

sura  as  copyhold,  and  another  p.  123. 
may  have  the  soil,  and  every 
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as  in  a  will,  or  as  in  the  case  of  trust  estates ;  and 
if  the  opinion  of  those  gentlemen  who  advocate 
the  affirmative  of  the  position  (125),  be  correct, 
then  indeed  we  should  have  to  acknowledge  a 
still  further  exception  to  the  rule,  that  a  surrender 
of  copyholds  is  to  receive  the  same  construction 
as  a  conveyance  at  common  law;  or  rather  1 
should  be  disposed  to  consider  the  concession, 
as  an  unqualified  denial  of  the  rule  altogether : 
but  it  does  appear  to  me  that  the  contrary  opi- 
nion, and  which  I  believe  to  be  the  more  ge- 
neral one  (126),  is  supported  both  by  principle 
and  authority. 


FiKST 'of  an  Estate  to  commence  In  Futuro. 

An  examination  of  the  cases  bearing  on  the 
point  under  consideration,  and  as  nearly  as  pos- 
sible in  chronological  order,  may  best  serve  to 
lead  us  to  a  right  conclusion. 

Clampers  case,  in  replevin,  as  reported  by 
Croke  (127)  was  this.     The  defendant  avowed 


( 125)  In  a  question  on  which  a 
judicial  authority  is  so  anxiously 
looked  for^  it  cannot  be  stated 
too  early^  that  the  opinion  of 
the  late  Mr.  Feame  was  some- 
what fiivourable  to  limitations 
of  this  nature^  in  surrenders  of 
copyholds.  See  his  Treatise  on 
Cont.  Rem.  p.  416-17  j  and 
that  Mr.  Sanders  has  expressed 
a  very  decided  opinion  in  fa- 


vour of  such  limitations  in  a 
recent  tract  entitled^  *  Sur- 
renders of  Copyhold  Property 
considered^  with  reference  to 
future  and  springing  uses.' 

(126)  Mr.Watkins  concurred 
in  the  opinion  entertained  by 
the  author.  See  1  Vol.  Watk. 
on  Copyholds^  p.  197  et  seq. 

(127)  Cro.  Eliz,  29.  This 
case  is  thus  shorfly  rcfiorted  in 
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for  damage  feasant  in  the  land,  being  copyhold 
and  parcel  of  the  manor  of  C.  and  of  the  nature  of 
Borough  English,  and  demised  to  J.  B.  and  Mar- 
garet his  wife  and  their  heirs,  by  copy  of  court 
rolls,  by  the  name  of  ailfese,  containing  12  acres 
of  land,  and  that  J.  B.  died,  and  said  Margaret 
married  J.  Clampe,  and  they  had  issue  the  plain- 
tiff, their  eldest  son,  and  the  avowant  their 
youngest  son;  that  afterwards  Margaret  died 
seised,  and  the  land  descended  to  the  avowant, 
as  youngest  son  and  heir  by  the  custom,  who 
entered  and  took  the  cattle  damage  feasant. 
The  plaintiff  by  replication  confessed  the  above 
premises,  but  said  that  J.  Clampe  and  Margaret 
surrendered  said  land  per  nomen  of  the  reversion 
after  the  death  of  said  J.  C.  and  M.  to  the  use  of 
the  plaintiff  and  his  heirs,  who  was  admitted 
accordingly;  and  that  M.  died  and  J.  C.  did  sur- 
vive ;  that  afterwards  J.  C.  died,  and  the  plaintiff 
entered  absque  hoc,  that  the  said  land  did  descend 
to  the  defendant,  as  puisne  son,  &c.  And  upon 
this  replication,  it  was  demurred  in  law.  Coke 
for  the  avowant  prayed  judgment.  First,  for  the 
matter  in  law,  the  plaintiff's  plea  was  not  suffi- 
cient ;  for  he  pleaded  a  surrender  of  the  land  by 
the  name  of  a  reversion  (128),  after  the  death  of 

4  Leo.  8.    "  A  copyholder  in  (138)    See    DrewelVs    case 

possession    surrendered    the  cited  per  Harvey  J.  in  Selby  & 

reversion  of   his  land   post  Beck,  Litt.  Rep.  18,  which  he 

*'  mortem  9uam  to  the  lord  to  states  to  be  this :  A  feme  copy- 

"  an  tise,  &c.   It  was  adjudged,  holder  in  fee  came  to  the  court 

*'  tliat  thereby  nothing  passed.'*  and  offered  to  surrender  to  J.  S. 
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the  baron  and  feme ;  and  by  that  pretence,  there 
would  be  a  particular  estate  left  in  the  feme,  and 
also  in  the  baron ;  whereas  the  baron  had  nothing 
before,  which  could  not  be,  for  the  surrender 
was  void.  For  when  one  is  seised  infee^  he  cannot 
by  any  matter  in  fact  give  away  the  inheritance  after 
his  deathy  and  so  leave  a  particular  estate  in  himself} 
but  peradyenture  it  might  be  done  by  matter  of 
record,  and  of  that  opinion  was  the  court, 
38  H.  6.  8  H.  7.  And  it  was  absurd  that  by  a 
mere  grant,  the  baron  should  have  an  estate  for 
life,  who  had  nothing  before.  Secondly,  he  said, 
there  was  an  apparent  fault  in  the  pleading,  for 
the  avowant  pleaded  that  Margaret  died  seised, 
and  the  land  descended  to  him,  and  the  plaintiff 
in  his  replication  traversed  the  descent,  and  not 
the  dying  seised,  14  H.  8.  23.  At  the  end  of  the 
Term  the  avowant  had  judgment.  The  reporter 
adds  a  note,  that  it  was  moved  that  the  12  acres 
could  not  pass  by  the  name  of  a  mese^  but  that 
the  court  gave  no  regard  to  it. 

The  case  of  Allen  &  Nash{l29)  is  thus  reported 
by  Brownl.  Special  verdict  in  ejectment  upon  sur- 
render of  copyhold  land,  to  the  use  of  the  second 
son  for  life,  after  the  death  of  the  tenant  and  his 

and  his  h&xs,  but  she  desired  was  adjudged  a  bad  grants  be- 
to  retain  an  estate  for  life  io  cause  there  was  not  any  re- 
herself  j    and  tiie  steward  en-  version, 
teredo  that  she  surrendered  the  (129)    Hil.   5  Jac.    C.  B. 
reversion  of  her  copyhold  to  Brownl.  127. 
J.S.  after  her  deaths   and  it 
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heirs,  and  it  was  adjudged  not  to  be  good  in  a  sur- 
render ;  for  though  it  be  good  in  a  will,,  yet  im- 
plication is  not  good  in  a  surrender,  and  in  copy- 
hold cases  a  surrender  to  the  use,  Sfc.  this  is  no 
use  but  an  explanation  how  the  land  shall  go. 

But  the  report  of  Allen  &  Nash  in  Noy  (130)  is 
as  follows.  In  ejectment  it  was  resolved,  that 
if  a  copyholder  surrenders  according  to  the  cus- 
tom to  the  use  of  N.  after  the  death  of  the  sur- 
renderor, that  is  good,  notwithstanding  that'  one 
cannot  preserve  the  same  estate  to  himself,  for 
the  estate  is  in  the  lord ;  and  the  surrenderor  dur- 
ing his  life  shall  take  the  profits,  and  afterwards 
the  lord  ought  to  admit  B.  [N.],  according  to  the 
direction  of  the  said  surrender. 

In  Dunnal  v.  Giles  (131),  which  was  the  case 
of  a  devise  of  a  term  of  years  to  one  for  life,  with 
remainder  over  to  another,  and  which  was  held 
to  be  a  good  devise,  it  is  said  ^^  If  a  man  hath  a 
"  rent  in  esse,  you  cannot  grant  that  in  reversion 
"  after  your  death;  but  if  I  surrender  to  the  use 
"  of  one  after  my  decease,  [this]  is  not  good,  by 
*'  his  [the]  opinion  of  Warburton  &  Daniel.'' 

The  case  of  Simpson  &  Sothem,  or  Southwood, 

(130)  P.  152,  and  see  Bent-  ''  here  Omitted.    The  meaning 

ley  V.  Delamor,  1  Freem.  268,  "  manifestly  is,  that  the  mischief 

where    it    is    said,    "  A  sur-  "  of  future  limitations,  in  com- 

render  in  futuro  is  good,  and  "  mon  law  conveyances,  does 


the  mischief  for  the  freehold  '*  not  apply  to  copyholds,  the 

"  remains  in  the  lord."    Mr.  "  "  freehold  in   the  latter   case 

Sanders  in  his  tract  on  Surren-  *'  remaining  in  the  lord." 
ders  says,   *'  Some  words  are  (131)  Brownl.  41. 
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B»  R.  13  Jac.  as  reported  by  Godbolt  (132)  was 
this.     R.  S.  a  copyholder  in  fee,  jacens  in  ex- 
tremis j  made  a  surrender  of  his  copyhold,  Ha- 
bendum \k  tempore  mortis  of  the  surrenderor]  to 
his  child  in  ventre  sa  mere,  and  his  heirs,  and  if 
such  child  died  before  his  fall  age  or  marriage,  then 
to  J.  S.  and  his-heirs.  The  child  was  bom  and  died 
within  two  months,  upon  which  J.S.  was  admitted ; 
and  a  woman,  as  heir  general  to  the  devisor  and 
to  the  infant,  was  also  admitted,  and  entered  into 
the  land,  against  whom  J.  S.  brought  trespass ; 
and  it  was  adjudged  against  the  plaintiff..    Two 
points  were  resolved  in  this  case.     1st,  That  a 
surrender  cannot  begin  at  a  day  to  come^  no  more 
than  a  livery,  as  it  was  adjudged  23  Eliz.  in  that 
court  in  Clark's  [qu.  damp's]  case.     2dly,  That 
the  remainder  to  J.  S.  could  not  be  good,  because 
it  was  to  commence  upon  a  condition  precedent, 
which  was  never  performed :  And  therefore  the 
surrender  into  the  hands  of  the  lord  was  void,  for 
the  lord  doth  not  take  but  as  an  instrument  to 
convey  the  same  to  another.     And  it  wds  there- 
fore said,  that  if  a  copyholder  in  fee  doth  sur- 
render unto  the  use  of  himself  and  his  heirs,  be- 
cause that  the  limitation  of  the  use  is  void  to  him 
who  had  it  before,  the  surrender  to  the  lord  is 
void  (133). 

According  to  the  report  of  this  case  in  Cro. 
Jac.  (134),  the  resolutions  of  the  court  were  as 

(132)    P.  264,    and    there  (134)    P.   376,    and    there 

called  Simpson's  case.  called  Sympson  8c  Sothem,  And 

(133)  Ante,  p.  157.  see   S.  C.    (called    Svnpson   & 
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follows.  1st,  That  a  surrender  Habendum  after 
death  to  the  use  of  another  and  his  heirs,  is  merely 
void,  for  a  copyholder  in  fee  cannot  surreqder 
habendum  after  his  death,  no  more  than  a  tenant 
in  fee  can  convey  his  lands,  habendum  after  his 
death,  for  then  he  should  leave  a  particular 
estate  in  himself,  which  is  against  the  rules  of 


tt 


ft 
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Simtkwood),  1  Roll.  Rep.  109^ 
137,253. 2  Roll.  Abr.  791,794-5. 
See  also  S.C.  2  Bulst.  272^  where 
the  judgment  of  the  court  is 
stated  to  have  been  thus  ex- 
pressed. ''Here  in  this  prindpal 
''  case  the  surrender  is  not  good  -, 
"  it  b  like  unto  an  attornment : 
'*  if  the  one  or  the  other  dies 
"  before  attornment,  it  will  not 
then  be  good,  for  there  ought 
to  be  a  perfection  of  the  thing 
in  the  life  of  the  parties; 
*'  here  in  this  case,  the  very 
**  foimdation  of  all  is  bad ;  here 
'^  it  is  to  an  infant  in  ventre  sa 
'*  mere  ^  this  is  not  good  by  an 
''  immediate  surrender." 

The  above  case  of  Simpson 
&  Sothern  is  cited  from  2  Bulst. 
274,  in  Lex  Cust.  p.  128,  where 
it  is  added, "  this  case  falls  upon 
a  rule  in  law,  that  one  cannot 
pass  a  copyhold  estate  to  be- 
gin firom  a  day  to  cpme,  nor 
yet  upon  a  contingency,  no 
more  than  a  freehold  at  com- 
mon law."    And  sector.  Wat- 


kins'  observations  on  this  case, 
1  vol.  on  Cop.  203  et  seq.  vide 
also  Belt*s  Supp.  to  Ves.  Sen. 
p.  119,  in  Taylor  v.  PhiUps. 

Lord  Chief  Baron  Gilbert, 
(Ten.  260),  observes,  *'  if  a 
surrender  be  to  the  use  of  J.  S. 
habendum  after  the  death  oi 
the  surrenderor  for  life,  this  is 
a  void  surrender,  being  but  one 
entire  limitation  5  but  if  the 
spiToid^r  were  to  him  gene- 
rally, habend,  after  the  death 
of  J.  R.  quaere,  if  the  kahend. 
be  void  or  not  ? "  the  meaning 
of  which  clearly  is,  that  where 
an  estate  is  expressed  in  tiie 
habendiAn,  and  no  estate  is 
limited  by  the  premises,  then  if 
the  limitation  by  the  habendum 
is  void,  the  whole  is  void  \  but 
when  an  estate  is  well  limited 
by  the  premises,  the  habendum 
if  r^ugnaiit  is  void,  but  the 
previous  Unutation  remains 
good.  Ante,  p.  156-7,  and  see 
Hogg  &  Cross,  Cro.  Eliz.  254. 
Post,  tit.  *  Fee  upon  a  Fee.' 
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law :  And  there  is  not  any  difference  betwixt  a 
copyhold  and  freehold,  as  to  that  purpose.  Coke 
cited  Clamp^s  case,  that  such  a  surrender  was 
void.  2dly,  That  the  surrender  to  the  use  of 
J.  S.  and  his  heirs,  if  it  happens  that  his  child  in 
ventre  sa  mere  die  within  age,  is  merely  void ; 
for  he  cannot  make  such  a  conditional  surrender 
to  operate  in  future ;  judgment  for  the  defendant. 

HoUsworth's  case  is  thus  reported  by  Clay* 
ton  (135).  A  copyholder  had  made  a  surrender 
in  fee  of  his  copyhold  in  possession,  after  his 
death,  and  it  was  holden  good  by  custom  of  the 
manor,  which  was  Wakefield ;  otherwise  it  is  hy 
the  common  law. 

In  Seagaod  &  Hone,  (136)  a  copyholder 
surrendered  to  the  use  of  F.  R.  and  J.  his  son 
and  the  longest  liver  of  them,  and  for  want  of 
issue  of  J.  R.  the  lands  to  remain  to  the  younger 
son  of  Mary  Seagood ;  the  surrender  not  to  stand 
and  be  in/uU  force  until  after  the  death  of  the  sur- 
renderor.  The  first  question  was  upon  this  latter 
clause,  viz.  whether  the  surrender  were  good, 
and  that  clause  void.  It  was  resolved  that  the 
surrender  was  good,  and  that  clause  (being  re- 
pugnant to  the  premises)  should  be  rejected  as 
void  and  idle.  The  second  question  was,  whe* 
ther  J.  R.  took  an  estate  for  life  only,  or  an  estate 
to  him  and  the  heirs  of  his  body;  and  it  was 
resolved  that  he  had  but  an  estate  for  life,  and 

(1S5)  P.  21.  (136)  Crb.  Car.  367.   S.C. 

W.  Jonei,  342,  ante,  p.  156-7. 
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no  higher  estate  by  implication^  for  although  it 
might  be  enlarged  by  implication  in  a  devise,  yet 
it  should  not  be  so  in  a  surrender  or  conveyance. 

The  case  of  Barker  &  Taylor,  B.  R.  10  Car.  in 
ejectment  (137)  was  as  follows :  Two  coparceners 
copyholders  in  possession,  the  one  surrendered  his 
reversion  in  the  moiety  after  his  death ;  Cur.  The 
surrender  is  void,  and  the  same  is  all  one,  as  well 
in  the  case  of  copyhold,  as  of  freehold :  so  was 
it  adjudged  26  Eliz.  in  Plafs  case ;  and  so  also 
was  it  adjudged  in  this  court,  3  Car.  in  Simp- 
son^s  case. 

Bambridge  v.  Whitton  &  Wife,  Hil.  17  Car. 
B.R.  in  ejectment,  is  thus  reported.by  March(138). 
Upon  not  guilty  pleaded  a  special  verdict  was 
found,  and  the  case  was  this :  A  copyhold  tenant 
in  fee  doth  surrender  into  the  hands  of  two  te- 
nants, unto  the  use  of  J.W.  immediately  after  his 
death,  and  whether  it  be  a  good  surrender  or  no, 
was  the  question.  Harris :  that  the  surrender  is 
void.  Estates  of  copyholds  ought  to  be  directed 
by  the  rule  of  law,  as  is  said  in  4  Rep.  22.  b. 
9  Rep.  79.  &  4  Rep.  30.  And  as  in  a  grant,  a 
grant  to  one  in  ventre  sa  mere  is  void,  so  also  in  a 
will  or  devise,  and  as  it  is  resolved  in  Dyer,  303, 
p.  50.  So  it  hath  been  adjudged  that  the  sur- 
render to  the  use  of  an  infant  in  ventre  sa  mere 
is  void :  And  as  at  common  law  a  freehold  cannot 
begin  in  future ,  so  neither  a  copyhold,  for  so  the 
surrenderor  should  have  a  particular  estate  in 

(137)  Godb.  451.  (138)  P.  177,  ca.236. 
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him  trithout  a  donor  or  lessor,  which  by  the  rule 
of  law  cannot  be :  and  he  took  a  difference  be- 
twixt a  devise  by  will,  and  a  grant  executed ;  in 
a  devise  it  may  be  good,  but  not  in  a  grant  exe* 
cuted :  and  here  he  took  a  ^difference  where  the 
grant  is  by  one  entire  clause  or  sentence,  and 
where  it  is  by  several  clauses,  32  E,  1.  Taile,  21^ 
Dyer,  272.  p.  30.  Com.  520.  b.  3  Rep.  10.  Dow- 
tie's  case,  and  2  Rep.  Doddington's  case.   For  in- 
stance, he  would  put  only  the  case  in  Dyer  and  the 
cpmment.    A  termor  grants  his  term  habendum 
after  his  death,  there  the  habendum  only  is  void, 
and  the  grant  good ;  but  if  he  grant  his  term  after 
his  death,  there  the  whole  grant  is  void,  because 
it  is  but  one  sentence :  So  he  said,  in  this  case,  be- 
cause it  is  but  one  clause,  the  whole  grant  is  void.' 
Another  difference  (he  added)  is,  where  the  dis- 
tinct clause  is  repugnant  and  where  not;  where  it 
is  repugnant  there  it  is  void,  and  the  grant  good, 
quia  utile  per  inutile  non  vitiatur.     But  in  this: 
case,  it  is  one  entire  sentence ;  M.  13.  or  23  Jac. 
in  this  court.  Rot.  079.  Sympsan  &  SouthwelTs 
case,  the  very  case  with  the  principal  one.    There 
was  a  surrender  of  a  copy-tenant  to  the  use  of  an 
infant  in  ventre  sa  mere  after  the  death  of  the  sur- 
renderor,  and  there  it  was  resolved  by  all  the 
Judges  except  Dodderidge^  that  the  surrender 
was  void ;  First,  because  it  was  to  the  use  of  an 
infant  in  ventre  sa  mere,  and  Secondly,  because 

0 

it  was  to  begin  infuturo^  which  is  contrary  to  the 
rule  in  law  :  And  copy'^tenants,  as  it  .was  there 

,  VOL.    I.  o 
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said,  ought  to  be  guided  by  the  rules  of  law :  but 
Dodderidge  doubted  of  it,  and  he  agreed  the  case 
at  common  law,  that  a  frediold  could  not  com- 
mence in  futuroy  but  he  doubted  of  a  copyhold ; 
and  he  put  the  case  of  surrender  to  the  use  of  a 
will :  But  he  said  that  judgment  was  afterwards 
given  by  Coke  Chief  Justice,  in  the  name  of  all 
the  other  Judges,  that  the  surrender  was  void,  and 
therefore  Quod  querens  nihil  capiat  per  hiUam^ 
wherefore  he  concluded  that  the  surrender  was 
void,  and  prayed  the  judgment  of  the  court. 


It  is  scarcely  necessary,  I  submit,  to  do  more 
than  to  state  the  above  authorities,  in  order  to 
satisfy  the  reader,  that  there  is  every  reason  to 
suppose,  that,  whenev^  the  point  now  under  our 
consideration  shall  call  for  a  decision,  it  wiU  be 
ruled,  that  an  estate  in  futuro  cannot  be  created 
in  a  surrender  of  copyholds,  any  more  thwa  vdl  a 
conveyance  of  freeholds  at  common  law* 

It  may,  however^  be  proper  to  remark,  as  far 
as  die  report  by  Noy  of  the  case  of  AUen  &  Nufih 
is  unfavourable  to  this  conclusion,  that  no  im^ 
portance  can  be  attached  to  an  authority  so  very 
loosely  worded  as  that  is,  particularly  when  the 
very  same  case  is  differaitly  reported  in  another 
book,  and  evidently  in  a  way  much  more  to  be 
relied  upon.  The  su{^osed  decision  in  Noy  is 
also  rendered  very  questionable  by  the  reason 
given  for  it,  namely,  that  the  estate  is  in  the 
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lord  (139).  The  freehold  interest  certainly  is  in 
the  lord,  but  we  have  already  se^n,  that  no  estate 
passes  to  him  by  a  surrender  in  which  any  use  is 
declared  (140) ;  and  though  the  freehold  interest 
in  thie  lord,  is  capable  of  supporting  a  contingent 
remainder  in  copyholds,  as  we  shall  see  here- 
after, yet  that  peculiar  quality  of  the  lord's  rever-^ 
sionary  estate,  cannot  be  urged  as  a  reasonable 
ground  for  any  distinction  between  freeholds  and 
copyholds,  in  the  effect  of  a  limitation  in  futuro« 
It  is  true  that  so  much  of  the  copyholder's 
interest  as  is  not  disposed  of  by  a  suirender,  re- 
mains in  him  of  his  old  estate,  and  therefore  the 
reason  greatly  relied  upon  in  support  of  the 
maxim,  that  an  estate  in  futuro  caniiot  be  limited 
of  a  freehold  at  common  law,  namely,  diat  if 
allowed  a  yacancy  would  be  created  in  the 
tenure,  certainly  does  not  apply  to  copyholds ; 
but  it  is  to  be  recollected,  that  the  admittance  of 
a  surrenderee  has  relation  to  the  date  of  the  sur- 
render, and  it  would  therefore  be  very  incon- 
sistent, even  on  a  princ^le  of  tenure,  to  sanction 
a  limitation  which  must  of  necessity  presuppose 
a  continuing  estate  in  the  surrenderor ;  and,  with 

(139)  Vide  also  the  case  of  d^img  Bambridge  and  Whition 

Beniley  &  Delamor,  1  Freem.  (ubi  8up.)>  that  a  oopyholder 

968^  ante,  p.  188;  inTvbkh  the  camiot  surrender  an'  estate  to 

same  maxim  is  stated  as  &your-  another,  and  leave  a  particular 

able  to  a  limitation  in  futuro,  estate  .in  himself,  it  is  added, 

but  in  so  vague  a  way  as  to  be  ''  therefore  Nov,  p.  152  is  not 

of  little  or  no  authority.    And  law.*' 
see  Lex.  Cust.  p.  llTj  where  in         (140)  Ante,  p.  157. 

o  2 
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reference  to  the  original  nature  of  a  copyholder's 
interest,  it  would  be  equally  inconsistent  to  invest 
him  with  the  power  of  creating  an  estate,  which 
could  not  be  limited  by  a  person  possessing  a 
freehold  interest ;  and  even  allowing  all  possible 
weight  to-  the  above  distinction,  in  principle,  be- 
tween freehold  and  copyhold  assurances,  still  as 
there  ought  ta  be-  some  fixed  standard  for  the 
guidance  of  the  courts,  in  the  construction  of  limi- 
tations in  copyhold  surrenders^  and  as  there  is  n^ 
perfect  accordance  between  a  surrender  of  copy- 
holds, and  a  conveyance  of  freeholds,  either  before 
or  since  the  statute  of  uses,  it  surely  is  not  reason- 
able to  ui^e  the  absence  of  the  probable  grounds 
of  a  decision  in  a  freehold  case,  a&  the  necessary 
inducement,  of  a  contrary  decision  iii  a  copyhold 
case,  and  in  contraventionp  of  the  v^ry  general,  if 
not  uniform,  practice  of  adhering^  in  the  construe-^ 
tion  of  limitations  in  surrenders  of  copyhold  pro- 
perty, to  the  rules  afpplicable  to  common  law 
assurances,,  especially  as  stich  practice  is  not 
attended  with  the  least  inconvenience;  for  it  is 
observable,  that  all  such  springing  and  executory 
limitations  and  powers,  as  are  frequently  intro- 
duced into  settlements  of  freehold  property,  may 
be  created  of  copyholds  through  the  medium  of 
trusts,  and  which,  should  it  be  required,  might 
be  enforced  in  a  court  of  equity. 

I  am  aware  that  Lord  Coke  has  said  that  '^  in 
customary  grants  upon  surrenders  the  law  is  not 
so  strict  as  in  grants  at  the  common  law,  for  iui 
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grants  at  the  common  law,  if  the  grantee  be  not 
in  rerum  naturAj  and  able  to  take  by  virtue  of  the 
grant  presently  upon  the  grant  made,  it  is  merely 
void :  But  in  customary  grants  upon  surrenders 
the  law  is  otherwise :  for  though  at  the  time  of 
the  surrender  the  grantee  is  not  in  essCy  or  not 
capable  of  a  surrender ;  yet  if  he  be  in  esse  and 
capable  at  the  time  of  the  admittance,  that  is  suf- 
ficient :  and  therefore  if  I  surrender  to  the  tise  of 
him  thai  shall  be  heir  to  J.  S.^  or  to  the  use  of 
J.  S's  next  child,  or  to  the  use  of  J.  S's  next  wife ; 
though  at  the  time  of  the  surrender  J.  S.  had  no 
heir,  child,  or  wife,  yet  if  afterwards  he  hath  a 
child,  or  taketh  a  wife,  his  heir,  his  child,  or  his 
wife,  may  come  into  the  court,  and  compel  the 
lord  to  admit  according  to  the  surrender.  So  if  I 
surrender  to  the  use  of  him  that  shall  come  next 
into  St.  Paul's  after  such  an  hour :  whose  fortune 
soever  it  is  to  come  first,  the  lord  must  admit 
him,  and  I  shall  never  avoid  it.  The  same  law 
is,  if  I  surrender  to  the  use  of  him  that  J.  S.  shall 
nominate,  or  that  I  myself  shall  nominate  to  the. 
lord  at  the  next  meeting.  The  reason  of  the  law 
is  this  :  A  surrender  is  a  thing  executory,  which 
is  executed  by  the  subsequent  admittance,  and 
nothing  at  all  is  invested  in  tlie  grantee  before  the 
lord  hath  admitted  him  according  to  the  sur- 
render ;  and  therefore  if  at  tlie  time  of  the  admit- 
tance the  grantee  be  in  rerum  naturd^  and  ablfe  to 
take,  that  will  serve.  Besides  in  customary  gi'ants 
the  intent  of  the  grantor  is  more  respected  than 
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it  should  be  by  the  strict  rules  of  the  law :  which 
appeareth  by  this,  that  if  a  surrender  be  made  of 
a  copyhold  to  the  use  of  a  last  will,  and  the  sur- 
renderor deviseth  it  unto  two,  the  one  is  admitted 
according  to  the  purport  of  the  will,  this  shall 
inure  to  both."  (141) 

Som6  of  the  above  positions  of  Lord  Coke  are 
perfectly  reconcileable  with  settled  principles 
and  authorities,  as  we  shall  see  hereafter  in  dis^ 
cussing  the  subject  of  springing  uses  and  powers, 
and  it  is  clear  that  a  devise  of  copyholds,  though 
operating  as  an  appointment  of  the  use  pursuant 
to  the  surrender,  is  not  more  fettered  by  the  strict 
rules  of  limitation  applicable  to  conveyances  both 
of  freehold  and  copyhold  property,  than  a  devise 
of  freeholds,  but  the  same  latitude  of  construction 
is  allowable  in  both  instances. 

It  does  not  appear  to  me,  however,  that  Lord 
Coke  meant  to  contend,  at  least  as  a  general  rule, 
that  a  use  in  futuro  could  be  created  in  an  imme- 
diate surrender  of  copyholds ;  the  direct  contrary 
opinion,  indeed,  is  manifested  by  the  following 
conclusion  of  the  section  of  his  Copyholder,  from, 
which  the  above  passages  are  cited,  viz.  ♦*  But 
"  though  the  surrender  be  a  thing  executory  and 
**  the  intent  of  the  grantor  so  much  favoured ;  yet 
**  if  a  copyholder  will  surrender  to  the  use  of  the 
^*  right  heirs  of  J.  S.  he  being  alive,  this  is  void, 
"  because  it  cannot  take  effect  according  to  the 
^'  intent  of  the  grantor;  for  he  would  have  the 

(141)  Co.  Cop.  8.  35.  Tr.  9I-S. 
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**  grant  to  be  execnted  presently,  which  cannot 
"  be,  in  regard  that  J.  S.  can  have  no  hen-  till 
"after  his  death."  (1452) 


Secondly,  ef  a  Fee  upon  a  Fee. 

I  propose  now  to  examine  the  authorities  for 
and  s^inst  the  position,  that  2ifee  may  be  limited 
on  a  fee  in  a  surrender  of  copyholds,  an4  I  think 
it  right  to  pursue  the  same  plan,  as  in  discussing 
the  previous  and  nearly  allied  question,  of  a  limi- 
tation commencing  in  futuro. 

As  the  cases  of  Brian  &  Caii;^ en  (143),  and 
Wellack  &  Hamond  {144)^  were  botii  cases  of  de- 
vise, it  would  have  appeared  to  me  quite  unne- 
cessary to  have  taken  any  notice  of  them  in  this 
place,  had  they  not  been  urged  as  authorities  in 
favour  of  a  limitation  of  a  fee  upon  a  fee,  in  a  sur- 
render of  copyholds. 

The  former  case  was  a  devise  of  distinct  pro- 
perty to  three  brothers,  and  if  they  lived  till  they 
were  of  age,  and  should  have  issue,  then  the  pro- 
perty was  devised  to  them  respectively  and  their 
respective  heirs ;  and  the  vdll  contained  a  devise 
over  to  the  other  brothers  or  brother,  in  like  manner, 
if  either  or  any  of  them  should  die  without  issue. 

The  brothers  were  admitted  according  to  the 

(143)  See  further  as  to  Ihni-  (144)  Cro.  Eliz.  204.  S.C. 

tationt  in  futuro^  pott^  tit. '  Fee  (called  Wellcoke  v.  Hammond)^ 

upon  a  Fee.'  cited  3  Co.  20.  b. 

(143)  3  Leo.  115. 
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intent  of  the  will,  and  one  of  them  died  under 
.  age  and  without  issue,  whereupon  the  two  sur- 
viving brothers  were  admitted  to  his  part;  one  of 
those  two  came  of  age  and  had  issue,  and  sur- 
rendered all  his  interest  to  the  third  brother  and 
his  heirs,  who  was  admitted  accordingly,  and 
attained  21,  and  afterwards  died  without  issue; 
and  it  was  resolved,  that  no  estate  tail  was  created 
by  the  will,  but  that  the  fee  simple  vested  in  the 
devisees  when  they  came  of  age  and  had  issue, 
so  as  tlie  residue  of  the  devise  was  void. 

In  Wellock   &  Hamoitdy  T.  W.  a  copyholder 
in  fee  of  land,  of  the  nature  of  Borough  English, 
having  issue  four  sons  and  one  daughter,  (or, 
according  to  Lord  Coke's  statement  of  the  case, 
three  sons  and  one  daughter,)  surrendered  to  the 
use  of  his  will,  and  devised  to  his  wife  for  life, 
with  remainder  to  J.,  his  eldest  son,  paying  40*. 
to  each  of  his  brothers,  and  to  his  sister,  within 
two  years  after  the  wife's  death.     The  wife  en- 
tered and  died,  and  then  J.  entered,  and  omitted 
to  pay  the  legacies  within  the  two  years,  but  paid 
them  within  five.     The  youngest  son  died  with- 
out issue.    J.  surrendered  to  will,  and  devised  to 
his  wife,  who  on  his  death  entered,  and  married 
the  defendant.     Then  R.  as  youngest  brother 
and  heir  entered ;  the  defendant  ousts  him  and 
he  brings  trespass.    The  question  was  if  the  entry 
of  R.  were  lawful,     The  court  held,  that  the 
word  ^  paying'  was  a  limitation,  and  not  a  con- 
dition, for  if  it  were  a  condition  it  was  extin- 
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guished  in  the  heir,  and  there  was  no  remedyjfor 
the  money,  but  being  a  limitation,  the  law  would 
construe  it,  that  upon  the  nonpayment  of  the 
money,  his  estate  should  cease,  and  then  the  law 
should  carry  it  to  the  heir  by  the  custom,  without 
any  limitation  over.  The  court  added,  "  and  in  a  • 
'^  devise  it  majf  well  he^  that  an  estate  in  fee  shall 
'^  ceeue  in  one  and  shall  be  transferred  to  another.'^ 
Judgment  for  the  plaintiff. 

The  case  of  Paulier  v.  Comhill  and  others^  is 
thus  reported  in  Cro.  Eliz.  (145).     It  was  moved 
whereas  the  surrender  was  to  the  use  of  one  in 
fee,  upon  condition  to  pay  £100  to  a  stranger, 
and  that  if  he  failed,  it  should  be  to  the  use  of  a 
stranger  in  fee ;  whether  that  were  a  good  limi»- 
tation  to  the  stranger,  so  as  there  should  be  a 
fee  dependant  upon  a  fee.     The  court  spake  not 
much  hereto,  but  willed  to  have  it  specially  found ; 
yet  Beamond  conceived  it  to  be  good  enough, 
for  it  should  be  as  an  use  limited  upon  a  feoff- 
ment, and  these  uses  should  rise  out  of  the  first 
surrender. 

In  the  Lex  Custumaria  (146)  it  is  said,  that  a  fee 
may  be  limited  upon  a  fee,  upon  a  collateral  con- 
tingent in  copyhold  estates :  As  if  a  man  sur- 
render a  copyhold  in  fee,  to  the  use  of  J.  S.  and 
his  heirs  who  is  an  infant,  and  if  J.  S.  dies  before 
the  age  of  twenty-one  years  or  marriage,  then  he 
surrenders  this  to  the  use  of  J.  D.  in  fee.  This  is 
a  good  remainder  to  D.  upon  the  contingent. 

(145)  P.  3^1;    .  (146)  P.  120,  but  s^ib.  198. 
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The  authority  given  for  this  is  the  case  of  Simp- 
son &  Southwood,  2  Roll.  Abr.791.  M.  13  Jac.  B.R. 
(Ante  p.  190.) 

The  case  of  Bentley  v.  Delamor  is  reported  by 
Freeman  (147)  thus.  A  copyholder  surrendered 
to  the  lord,  to  the  intent  that  the  lord  should 
admit  A.  whom  he  intended  to  marry,  after  mar- 
riage ;  until  marriage  to  the  use  of  himself  and 
his  heirs,  and  after  marriage  to  the  use  of  himsielf 
and  A.  in  tail.  The  question  was,  whether  the 
limitation  of  the  estate  upon  the  limitation  of  th^ 
fee  precedent,  were  good  or  not.  The  cases 
cited  were,  RoUe,  263.  1  Leo.  288.  2  Cro.  376. 
Godb.  274.  Per.  tot.  Cur.  It  is  good  enough  to 
limit  a  remainder  upon  a  contingent  fee  m  copy- 
holds, as  in  case  of  mortgages  of  copyholds.  A 
surrender  iii  futuro  is  good,  and  the  mischief  (148), 
for  the  freehold  remains  in  the  lord. 

The  case  of  Edwards  v.  Hammond,  C.  B. 
35  Car.  2,  is  thus  reported  by  Levinz  (140).  A 
copyholder  of  land,  Borough  English,  surren- 
ders to  the  use  of  himself  for  life,  and  after  to 
the  use  of  his  eldest  son  and  his  heirs,  if  he  live 
to  the  age  of  twenty  one  years ;  provided  and  upon 
condition  that  if  he  die  before  twenty-one,  that 
then  it  i^hall  remain  to  the  surrenderor  aiid  his 
heirs. 

(147)  C.  B.  1  Freem.  267-8,  his  intended  Hiarriage,  and  then 

Tide  also  Roe  d.  Noden  v.  Grif'  to  the  nse  of  himself  for  hfe> 

fits  &  others,  4  Burr.  1952,  &c.  Andsee2W.Bl.Rep.l046, 

where  a  copyholder  surrendered  in  Thrustout  &  Cunningham, 
to  the  use  of  himself  his  heirs  (148)  Ante,  p.  188.  (n.  130.) 

and  assigns  till  solemnization  of         (149)  3  Le\'.  132. 
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The  surrenderor  died,  the  youngest  son*  en- 
tered, and  the  eldest  son  being  seventeen  brought 
an  ejectment ;  the  sole  question  was,  whether  the 
demse  to  the  eldest  son  be  upon  condition  pre- 
cedent,  or  if  the  condition  be  subsequent?  Scil. 
that  the  estate  in  lee  should  vest  immediately 
upon  the  death  of  the  father,  to  be  divested  if  he 
die  before  twenty-one.  The  court  held,  that  though 
by  the  first  words,  this  may  seem  to  be  a  condi* 
lion  precedent,  yet  taking  all  the  words  together, 
this  was  not  a  condition  precedent,  but  a  present 
demse  to  the  eldest  son,  subject  to  and  defeasible 
by  this  condition  subsequent,  Scil.  his  not  attain- 
ing the  age  of  twenty-one :  And  they  resembled 
this  to  the  case  of  Spring  &  Ccesar,  reported  by 
Jones  Just,  and  abridged  by  Roll.  1  Abr.  415. 
A  fine  to  the  use  of  B.  and  his  heirs,  if  C.  pay  him 
not  20^.  upon  10  Sept.  and  if  C.  does  pay,  to  the 
use  of  B.  for  life,  remainder  to  C.  and  his  heirs, 
where  the  word  Si  does  not  create  a  condition 
precedent,  but  the  estate  in  fee  vests  presently  in 
B.,  to  be  divested  by  payment  afterwards;  so 
here. 

Stacker  &  Wife  v.  Edwards,  reported  by 
Shower  (150)  appears  to  be  the  same  case  as 
Edwards  &  Hammond  (151):,  but  it  is  thus  dif- 

(150)  2  Sho.  398.  ca.  365.  Edwards    v.    Hammond    was 

(151)  The  following  oote  as  searched  for  and  produced  by 
to  this  case  is  given  in  Brom-  desire  of  the  court,  from  which 
field  V.  Crowder,  1  N.  R.  324.  it  appeared,  that  the  premises  in 

"  The  record  of  the  case  of     question  were  customary  lands 
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ferently  stated. — A  surrender  of  a  copyhold  tene- 
ment was  made  to  the  use  of  himself  [the  surren<- 
deror]  for  life,  and  after  to  the  use  of  John  his 
youngest  son,  and  the  heirs  of  his  hody^  if  he  attaia 
to  the  age  of  eighteen  years,  and  if  he  die  before 
he  attain  to  that  age  without  issue  male,  then  to 
his  [the  surrenderor's]  right  heirs. 

The  question  was,  whether  this  was  a  contingent 
remainderj  or  whether  it  should  attach  imme^ 
diately  upon  the  death  of  tenant  for  life  ?  And 


held  of  the  manor  of  South 
Burstead,  in  Essex,  in  which 
there  was  a  custom  that  the 
youngest  son   should  inherit^ 
and  that   the   widow    of  the 
tenant  in  fee  should  have  her 
free  bench  3    that  John  Ham- 
mond the  elder  surrendered  the 
rerersion  of  the  premises  in 
question^  dependant  on  his  mo- 
ther's freebench^  to  the  use  of 
himself  for  life,  and  after  his 
decease,  to   the  use  of  John 
Hammond  the    younger,    (his 
eldest  son)  "  and  his  heirs  and 
assigns  for  ever,  if  it  shall  hap- 
pen   that   the   aforesaid  John 
Hammond    the    younger  shall 
live  unta  the  aforesaid  John 
Hammond    attain  the  age   of 
twenty  and  one  years  5  provided 
always  and  under  the  condition 
nevertheless,  that  if  it  shall  hap- 
pen that    the    aforesaid  John 
Hammond    the    younger  sliall 


die  before  he  attain  the  age  of 
twenty  and  one  years,*'  then  to 
remain  to  the  use  of  John  Htm^' 
mond  the  elder  and  his  heirs ; 
that  the  mother  died  in  the  life- 
time of  the  surrenderor;  that 
the    surrenderor   died   leaving 
issue  the  said  John  the  younger^ 
his  eldest  son,  and  Thomas  his 
youngest  son ;  that  John  Ham- 
mond  the    younger  was    ad- 
mitted according  to  the  sur- 
render ;  that  the  defendant  Ann 
Hammond,  was  the  widow  of 
the  youngest  son,  who  entered 
on  the  death  of  his  &ther,  and 
that  John  Hammond  the  younger 
(the  eldest  son)  being  then  fif- 
teen,   brought    an    ejectment 
against  Ann  Hammond,  his  bro- 
ther's widow;   that  judgment 
was  given  for  him  upon  special 
verdict  in  the  Common  Fleas, 
and  afterwards  a  writ  of  error 
brought." 
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it  was  held,  that  it  attached  immediately^  because 
of  the  intention  of  the  party ;  and  held  to  be  the 
same  with  Sir  Julius  Ciesar's  case,  in  Jones,  389. 


The  above  authorities,  I  would  submit,  are  far 
fi*om  favouring  an  opinion  that  the  doctrine  of 
springing,  shifting,  and  executory  uses,  applies 
to  a  surrender  of  copyholds. 

The  case  of  Brian  &  Cawsen  was  wholly  a 
question  of  devise^  and  furnishes  do  argument 
whatever  in  support  of  an  analogy  between  limi- 
tations in  a  surrender  of  copyholds,  and  in  a  con* 
veyance  of  freeholds  since  the  statute  of  27  Hen.  8* 
And  the  case  of  Wellock  &  Hamondy  as  far  as  it 
may  be  thought  to  bear  on  the  present  question, 
is  an  authority,  that  a  fee  upon  a  fee  can  be  limited 
of  copyhold  property,  by  way  of  devise  only. 

In  Paulter  &  Camhilly  the  court,  with  the  ex- 
ception of  Beamond  J.,  carefully  abstained  from 
giving  any  opinion'  on  the  present  point,  and  it 
does  not  appear  that  it  was  further  urged,  from 
which  it  may  be  concluded,  that  the  parties  were 
well  satisfied,  that  the  decision  would  have  been 
against  the  analogy  contended  for. 

With  respect  to  the  position  in  the  Lex  Cus- 
tumaria,  that  a  fee  may  be  limited  upon  a  fee  on 
a  collateral  contingency  in  copyhold  estates,  I 
shall  only  observe,  that  as  far  as  the  position  is 
intelligible,  it  is  supported  only  by  a  single  au- 
thority, and  which  is  abridged  by  Rolle  with  a 
dubitatur,  2  vol.  791 ;  and  see  ib.  794-5,  where 
it  is  said  to  have  been  adjudged,  that  the  ulterior* 
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fee  did  not  arise,  the  contingency  not  happening 
in  the  lifetime  of  the  surrenderor. 

It  is  quite  impossible  to  draw  any  certain  con- 
clusion on  the  point  under  discussion,  from  a 
case  so  vaguely  reported  as  that  of  Sentlejf  & 
Delmmor ;  it  appears  to  me  indeed  to  prove  little^ 
if  any  thing,  more  than  that  the  court  were  agreed, 
that  copyholds  might  be  surrendered  on  condi- 
tion^ and  as  to  which  I  believe  no  doubt  has  ever 
been  entertained  (152).  It  m^ay  be  thought  that 
the  observation  as  to  the  freehold  interest  remain- 
ing in  the  lord,  is  favourable  to  a  lii»itation  injk- 
tnr<^ ;  and  so  far,  c^tainly,  this  case  wbuld  be  an 
authority  for  liie  position,  that  a  fee  may  be  limited 
on  a  fee  in  copyhold  surrenders ;  but  I  have  al- 
ready hinted  (153),  and  shall  presently  endeavour 
to  shew,  that  the  frediold  iutere«rf;  in  the  lord,  is 
n«t  Citable  of  being  urged  as  a  ground  for  sup- 
porting a  limitation  of  copyholds,  for  an  estate 
m  Jidurp. 


(ids)  The  reason  why  one 
f(|rca^ld  not  be  limited  in  de- 
strttctioiiofano1iier.prerexisting 
fee^  by  a  feofifment  at  common 
kw^  is,  that  a  freehold  could 
only  be  defeated  by  entry  of 
the  ftoffbr  or  hiB  heirs  for  a 
^^diitiDO  broken ;  and  as  eopy- 
hf>ld9  may  be  surrendered  on 
condition,  it  may  be  urged,  by 
analogy,  that  the  doctrine  of 
sprin^ng  uses  does  not  apply 
to  coi^bold  surrenders  -,  and  it 
!a  i|«ilc  ckar^  that  a  use  cannot 


be  limited  on  a  use  in  a  sur- 
render of  copyholds,  but  that 
any  limitation  superadded  to 
the  estate  of  the  surrenderee, 
would  be  a  trust  only  in  equity, 
ecpiaUy  as  in  the  caseof  a  su^ 
peradded  use  in  a  feoffioient  be- 
fore the  statute  Hen.  8,  copy- 
holds not  being  within  that 
statute.  But  a^  to  the  principal 
point  see  Roe  &  GfiffUs,  and 
Thrustimt  h  Cunningham,  ante 
p.  202.  n.  (147). 
(153)  Ante,  p.  195. 
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« 

The  ease  of  Edtpards  &  Hammond,  or  Stacker 
&  Edwards^  admittiiig  it  to  be  the  case  of  an  im^- 
mfidiate  surrender  and  not  of  a  devise  (154),  and 
tiiat  the  limitation  tp  the  son  was  in  fee  simple 
and  not  in  fee  tail,  seems  to  me  to  have  no  in- 
fluence over  the  present  question,  but  merely  to 
be  an  authority  that  copyholds  may  be  surren- 
dered on  a  ccmdition  mbsequent^  of  which  the 
surrenderor  or  his  heirs  is  to  have  the  advantage. 

But  here  I  feel  it  to  be  my  duty  to  apprise 
the  reader,  that  Mr.  Sanders,  who  in  the  early 
part  of  his  consideration  on  copyhold  surren- 
ders, (to  which  I  have  before  alluded,)  dissents 
from  the  generally  received  opinion,  that  such 
surr^iders  are  to  be  construed  in  the  same 
maimer  as  common  law  conveyances,  seems  to 
think,  that  the  observations  of  Lord  Hard* 
wicke  in  SvUon  &  Stam  (155),  and  LomeU  v. 
Lovell  (16%\  and  of  Sir  John  Holt  C.  J.  in  Fisher 
&  W^g{\6n),  in  affirmance  of  that  rule,  were 
not  intended  to  be  used  ^  in  the  general  and  unre- 
strained sense'  attributed  to  them,  but  that  the 
t^idency  of  them  was,  ''  to  assimilate  the  ope- 
ration €^  %  surr^ider  and  a  deed,  in  opposition  to 
^wiU,  and  to  refer  to  limitations  deriving  their 
eiSect  under  the  statute  of  uses ;"  and  in  support 
of  this  roasoi^ng  Mr.  Sanders  uiges  the  dissi*' 
mUarity  of  uses  limited  in  surrenders  of  copyhold 
estat^s^  and  lin^tati^ns  in  feoffments  before  the 

(154)  See  Swdm  onSiir-         (^5^)  3  Atk.  11. 
md«ra»  p.  53.  ante^  H.  161.  (j^gy)  i  p.  W'.  14. 

(155)  9  Atk.  101. 
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statute  of  27  Hen.  8 ;  and,  as  particular  instances 
of  such  dissimilitude,  notices  the  necessity  of 
there  being  in  every  common  law  conveyance, 
both  a  grantor  and  grantee ;  and  the  rule,  that  in 
feoflments  and  grants,  a  party  not  named  in  the 
premises  shall  not  take  i}nfj'  the  habendum ;  and 
also  the  notion,  that  the  words  ^  equally  to  he  di- 
vided '  would  not  create  a  tenancy  in  common  in 
a  common  law  deed. — Mr.  Sanders  then   con- 
tends, that  uses  limited  on  a  surrender  of  copy- 
holds, are  more  to  be  assimilated  to  uses  arising 
out  of  the  seisin  of  a  feoffee,  under  a  feofiinent 
since  the  stat.  of  Hen.  8.,  and,  indeed,  that  there 
is  no  substantial  distinction  between  them.     He 
further  urges,  that  the  legal  estate  is  not  vested 
in  the  copyholder,  but  in  the  lord ;  and  that  the 
copyholder  is  tenant  at  will  to  the  lord,  with  a 
beneficial  interest  co-extensive  with  the  fee  by 
custom  only,  and  that  the  legal  fee  so  vested  in 
the  lord,  will  support  and  give  effect  to  future  and 
springing  uses  of  the  copyhold  interest. — ^Ano- 
ther  point  enforced  by  Mr.  Sanders  is,  that  powers 
of  revocation  and  appointment  of  new  uses  are  . 
applicable  to  settlements  of  copyhold  estates. — 
And  from  these  premises  that  learned  gentleman 
has  drawn  a  conclusion,  that  future,  springing^, 
and  executory  uses,  may  be  limited  upon  a  sur- 
render of  copyholds,  equally  as  in  feoflments 
deriving  their  effect  from  the  statute  of  uses. 

1  have  already  endeavoured  to  shew,  that  the 
greater  weight  of  authority  is  in  favour  of  a  sur- 
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render  being  constirtted  as  a  conmian  layr  aaror- 
anee,  as  fiir  as  there  is  aby  similarity  between  a 
surrender  of  copyholds,  and  a'  eonVeyance  df 
freeholds,  either  b^ore  or  dince  the  statute  of 
uses,  subject  howeyer  to  the  rule  that  the  limi- 
tations in  a  surrender  niay,  in  some  cases,  be 
explained  by  the  admittance,  and  to  the  further 
maxmivthiaLt  words  of  limitation  may  be  supplied 
byithe  custom  of  the 'manor.  And  this  position, 
I  'submit,  'is  far  from  being  impugned  by  the 
atgumeiit.  that  in  every  common  law  deed  therfe 
must  be  botli  a  giraator  and  grantee ;  f^r  it  is 
quite  clear  that  a  surrender- does  not  create  a 
seiffin  m  the  lord  to  supply  the  uses  declared ; 
and  although  it  is  equally  clear  that  nothing  vests 
in  the  lord  by  the  surrender,  and  th'at^^ie  sur- 
renderee is  in  not  by  hkn,  but  by  the  survebderor, 
yet,  Sn  cont^pkttion  of  law,  a  surrend^rtse  aUteir 
admittance,  is  in  upon  a  new  grant  from  the 
lord  {158);  and  it  may  therefor^  be  urged  that  in 
every  surrender  of  copyholds^  there  is  ideally 
both  a  grantor  and  grantee,  in  exact* similitude  tb 
a  common  law  conveyance.  -  ''. 

It  is  inie  that  in  a  feofiitaent  and  grant  at  com- 
mon law,  a  party  not  named  in  the  premises  could 
not  take  by  the  habendum;  and  it  is  generally 
supposed  that  in  a  surrender  of  copyholds,  a 
party  not  named  in  the  premises,  may  take  under 
the  habendum;  but  this  distinction  between  a 
deed  and  a  surrender,  does  not  exist  in  agenet*al 

.(15S)  See  ftoe  &  Lwelm,  2  Barnew.  &  Aid.  466-7. 
VOL.  I.  p 


JtBd>1iIMUi&]i&edMMfl.  Till  HI— ImIcI  iJWfifMlWMiK' 

4Hw4fi  Mif:^hie4^Aiil#n  'TfbMniibe^iuKlit  to  niaii, 
4^  pmpie«4«r«0«  inrj^iiit  amy  iiwn<is  iif  tfmitnii— , 

■A^ii^ )i»tlv:Mt  «0  is i(»fafimfed  M  tlMt  iiMraadsr; 

m4(}f  ^mmnodisit^dM*  not  itelwiniiy  «)c«aife 

.fiilbtrit^efieiMnof  lte«WR»itdti»B*(dr!tlie>fitt«lfe 
iiUevded  4p  ^  trvnCEitrQi  to  Um,  (tijsi,  «8  -^«e 

i>f  4b»iietotto»  tin  MmMtiaam  (hM). 

isti^ifi»i!istmm  »  CtoAife«Pt«ir#q«lfifiGra«ii|Ms 
dMT  igmA  iOf  «flf)9riiflM9  to  i^«  htlbndiiii  to 

A.  and  B.,  nothing  Mr^l  V(t0(i,ia  M'ii9%). 

j»  mj  s^m»^9»m  m  >tb9  (ciito  of  fiiHtr  k 

^59^  tiM -Sttiden  «ii«ar-         (M2)  4'AdU.  Abr.  «r.  (K) 
TiylMW,  ^  fi.  jftte,<p.  lat.  ^  19  Ao  48.    JKii4m|ii|(  m. 

jCrit.  i^  1^.  'V.  7^.  Cw.  J«c«5|,  Jl  VftA' 

(16 1)  See  1  l40nl  Rsjin.  637.     on  Cop.  1 13,  1 14. 
J!)ow<MV.fiopfrin<,Cro.Eliz.S23. 
ante,  p.  M4>S. 
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to  be  divided/  wooki  probably  be  lield  to  create  a 
tiMntiey  m  conniMm,  eirm  in  a  common  law  con- 
veyance,  and  if  so,  the  supposed  distinction,  in 
the  operation  of  such  words,  between  a  deed  of 
that  nature,  and  a  conveyance  deriving  its  effect 
under  the  statute  of  uses,  do«s  not  assist  the 
aiguniMLt,  that  fitture  and  S]^ging  uses  are  ap- 
plicaMe  to  an  immediate  rarrender  of  copyholds. 
'With  reference  to  Mr.  Sanders^s  position  that 
the  l^al  estate  is  not  vested  in  the  copyholder^ 
bul  in  the  lord»  and  that  such  eiftate  i^  the  lord 
will  support  Artne  wA  spiwging  uses  of  the  co- 
pyfaotd  interest,  it  Is  proper  to  remind  the  reader, 
fliat  ^e  1^^  customary  fee  is  clearly  in  the 
copyholder,  and  that  he  may  maintain  eject* 
ment(lQ9)»  and  have  tre^ass  against  the  lord 
hiMself,  should  he  presume  to  disturb  his  posses- 
iikm  (164);  and  even  indict  him  (165), 

(ISS)  Po«t>  tk.  *  AteiMMiee'  157i  899.    1  Watk.  on  Cop. 

wbA  '  AetiM  df  EjccMMit.*  45.    &at  this  ifi  ohly  since  co- 

<ld4)  ^TttMiit  by  the  cos-  fjMykst%  ceased  to  be  mere 

''toflw4iflii*«IlltaMritoiir  to  fmattU  al  will. 
^^tevelSslaadaiMmlitiigttflhe        The  enisle  of  a  copyholder, 

"coNoiM,  as  he  tMdi  hacfa  a  piioi*  to  the  period  of  its  assam- 

**  ftstdiAlM  the  MBttttonliAr.'*  ingthtt^ienuanentqiiaUtj^wbich 

Per  Danby  Ch.  J.  C.  B.  M » 7-  time  and  eustom  have  establish- 

S^.  W«   "'  If  mant  hf  «tts-  ed,  hnl  been,  and  not  hmptly, 

**  %cm  piling  hli  seivlsia  be  omnpiMd  to-a  use  of  a  freehold 

"  ^e^Md  by  the  hiid>  ha  shill  st  coiimum  law.    Batwi  \n  his 

an  actian  df  tveqiass  readhig  on  the  Statute  of  Usies/ 


agidBSthlBi."  BwBtiaAChJ.  [p.  IS.]  siiys,  "  Por  the  incep- 

C.  B.  H.  21 .  E.  4.  SO.  Co.  Lite.  **  t^on  and  progrcssbn  of  i^es, 

b.  Co.Cop.s.  9.  Gilb.Ten.  ''  I   have  for  a  precedent   ia 

^165)  Sec  p.  213.  r  2 
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It  is  also,  cl^ftr  that  Ahe  reireiMOQary  fisdehoUL 
interest  m  cppyli9l4iljPL9Ji9jsi.ye8tedJttitl|e.loird« 


.'    r       ♦  • 


«  _    -        -  - 

"  them  searched  other  ^  laws. 
"  because  states  and  comnioh- 
"  weaMis  Ka^e  common  acci^  • 
' '  dento  \  land  I  fiad  m  the  civS 
''law^  thj^.tbai^ivtaiehcometh.' 
'*  nearest  in  nanie  to  the  use^  is . 
*'  nothing  like  in  matter,  which 
"  is  tUusfhictus  .-for  tuusfruc- ' 
'(  iu8  ^  (fottiaufi^  is  with  them, ' 
<«  as  witfatts,  puTriciiiar  tenancy  > 
'f  and  ifdieri^c^  ;  But  iha^ 
"  which   resembletfi  the   use 
most  is  Jidei  cQiMnmio^  and 


**. 


« 


€\l 


*'  made  a  rescript  to  the  pft^tor. 

"  to  give  remedy  in  wirh' cages  ^^ 
' "  whereupon  wHhin  flie  space' 

*^  of* ^a -imsdred  years,  ibese 
';  tQtstsi  <i|i .  flprtng  aad  'speed- 
so  fast,  a^  they  jfm  'fi^rcedr 

/'  to  have  a  particular  Chan* 

"  cellor  only  for  lisef ,  who  was^ 
called  ^pTiBtof  Jidei  ^^<mmi8' 
Morku^i  «Bd  Bol  iMg  -after, 

''^ih^  inQOiK?telo»e  of:  tliem 
beiiiq^'ibiuid,  thejr  jnesorted 
unto  a^  remedy  ^uch    liki^. 


*€t 


€€ 


€t 


<€ 


it 


C€ 


'^  had  a  form  in  testaments,  to  - 
*'  give  inheritance  to  one  to  the  . 
"  use  of  another,  H^tvedem  coi»- 
stituo  Caium ;  rogo  autem  te. 


€€ 


<f 


Caie,  ui  hereiitqtem  restUuoM 
*'  Scio.  And  the  te\t  of  the 
*'  civilians  ^th,  that  for  a  great 
"  time  if  <he  heir  did  not  as  Jmq^ 
"<^  ?wiu}red,  ceiiwy  que,  v$e 
"  had  no  rejpn^y  at*  all,;  until 

4 

"  about  ^e  time  of  Augustus. 
"  Cssar  there  grew  in«u8tpm: 
*'  a  Qv^jjumg  fonn.of  tn^t;  for 
*'  they  penned  it  thus :  R^go  te. 
*'  per  salutem  JugusH,  or  per 
"  foriunamAitgusHjSiC,  Where-. 
"  upon  Aygustus  took  .  the 
*'  breach  of  trust  to  sound  in- 
*'  derogation  qf  himself,   and 


€€ 


€€ 


i< 


therefore  you  shall  find  m  *  /'  mito  this  statute,  for  by  two 
Justinian,   lib.  2.   that  they^  **''decfees  Of'sehate,  aflled  «e- 

''  nat«9'<(>n$uiium  TreMUanum 

4r.  Fegamnmn,.  tliey  made 

ceftu/f^  que  tife  to  be  heir  in 

substance.     I   have  sought 

«' likewise,  whether  there  be 

"  any  thing  whidL  maketb  witfai 

'5  tbem  in  our  law,  and:!  find 
''  .ttet  Periam,  dwc^.  baron,  in 
'^  tfaiit.  aigument  ci.Chudleigh*s 
'f  case^  coxnpareth  them  to  co*- 
'^  pyholders,  and  aptly  for  many 
"^rqppects. 

.  ^'J^t»  becattue  aa  an  .use 
'^  Se^n^  to  be  an  hcredi* 
<f  tament  in  the  Court  of  Chan'' 
*5  cory^  30  the  copyhold  seem- 
"'  eth  to  be  an  hereditament  in 
'' the  lord's  court. 
"  Secondlv,  this  conceit  of 
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distiiiet  froim  the  ciistteiiiury  interest  (166),  and 
that  such  reversidttary  freehold  intitles  the  lord 


"  limitation  hatli  bc«n  trotible-. 
"  some  in  copyholders  a^  well' 


''  Chancery  more  eminent  3  and 

■  »  • 

"  then'they  grew  to  Imve  re- 


€€ 


€C 


€€ 


4t 


€€ 


'' aa  in.usesV'forithath  been*  ""'^nedyincbiifldekiee': imttlMfy 
'^  of  late  days  qoestioiied,  whe*;  "  oonld  never  Obtnin  anymui- 
''  ther  there  should  be  blowers. 

''tenancies   by 'the   courtesy, 

«    «  ^    •  ••     • 

'*  mtaiilB,  discontinuances^  and 
''recoveriefl  of  copyholds,  in 
'^  the  nature  of  inheriianceSj  at 
''  the  common  law ;  and  still 
"  the  judgments  have  weighed, 
*'  that  you  must  have  particular 
**  customs  in  copyholds,  as  well 
''  as  partieQlar'rea8on6  df  x»n- 
'/  sdtace  in  use,  uid  the  Mon- 
''  tation  rejected.  *   ^ 

"  And  thinfiy,  because  they 
''  both  grew  to  strength  and 
"  credit  by  d^tees :  foV  the 
'*  c6|iylk>lder  first  had  no  re- 
"  medy  at  all  against  the  lord, 
"  and  were  as  tenancy  at  wilL 
"Afifcerwards  it  grew. to  have 

remedy  in  chancery,  and  af- 

tenfaitls  againA  their  lords 

by- trespass  at  the  cmnmon 
"  law$  and^  now^'lastly^  the 
'*  law  is  taken  by  some^  that 
"they  have  remedy  by,^>c-^ 
"  tume  fimue,  with  a  special 
"  custom .  of  leasing.  So  no 
"  doubt  in  uses :  at  the  first- 
"  the  Chancery  made  question 
"  to  give  remedy,  until  uses 

grew  more  general,  and  the 


ti 


4€ 


it 


.     ' 


ft 


ner.  of  remedy  at  the  com- 
jooon  law,  neither  against  the 
feoffee,  nor  against  strangers ; 
but  tiie  remedy  against  the 
"  feoffee  was  left  to  the  sub* 
poena  |.aod  the  remedy  against 
stoangers  to  the  feoffee.'* 
But  as  a  use. in  a  freehold 

•  .  *     ' 

case  is  by  ■  the  statutie  of 
d'7  Hen.  8.  turned  into  a  legal 
es.t4te,  so .the'^usema sorreMler 
of  ccniyliolds,  since  the  estate 
of  a  copyhalder  became  alien- 
able and  descepdeth  uncon- 
trolled by  the  lord,  is  turned 
into  a  customary  legal  estate, 
under  which  a  demise  by  a  co- 
pyholder, though  void  against 
the  lord,  is  good  to  maintain 
the  declaration  in  ejectment. 

(165)  Gilb.  Ten.  157,  329. 
1  Watk!onCop.45.  St.2lJac. 
c.  16.  1  Hawk.  P.C.  ch.  64. 
s.  15,  16, 17. 

(166)  But  they  are  not  dis- 
tinct interests  as  to  aU  pur- 
poses, for  the  possession  of  the 
copyholder  is  regarded  as  the 
lord's  possession,  and  wiU  cause , 
apossesMo/ro^ri^inhim.  Watk. 
on  Desc.  c.  1.  s.  1.  p.  51. 
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to  enter  in  oase  of  any  imkitme  \tf  the  paftknltr 
topyhold  tenant  (167);  ^and  this  b  the  tme  fea^ 

son  'why  the  lord's  interest  will  support  a  con- 

• 

tingent  remaindw,  under  a  surrender  of  copy- 
iMilda ;  but  it  does  not  by  any  neans  foHow^  that 
such  freehold  interest  in  the  lord,  should  operdtte 
as  a  seisin,  (analogotis  to  the  seisin  of  a  feoffee  to 
uses)  to  give  effect,  either  to  a  springing  use,  or 
to  a  limitation  in  futurO)  of  the  copyhold  mteiest, 
when  no  prior  use  is  created ;  ftir  neither  in  the 
instance  of  a  fee  limited  upon  a  fee,  or  of  a  limi- 
tation of  th6  fee  in  futuro,  could  the  lord  enter, 
without  being  considered  as  a  trespasser,,  except, 
indeed,  for  a  forfeiture  of  the  whole  copyhold 
iDterast,  which,  so  fiur  from  su]^fting  ttie  spring- 
iftg  or  future  use,  would  of  necessity  delEbat  it 
altogether. 

I  cannot  myself  see  any  analogy  between  a 
conveyance  to  uses  of  freehold  property,,  and  a 
surrender  of  copyholds,  with  reference  to  tiie 
general  doctrine  of  powers.  It  certainly  Is  not  to 
^  be  denied  that  a  power  of  appointment  or  nomi- 
nation, to  be  executed  either  by  deed  or  will, 
may  be  created  by  a  copyhold  sinTendkr(160), 
and  that  such  a  power  may  be  giv«fi  to  a  wife, 

(167)  Bot  it  k  tob6re661-  of  the  {terdons  entitiled   mre- 

lectfed^  that  the  lord  oonld  aOj  itadatkft. 
retfedn  pofssessioA    dturiog  the         (168)    Ste  Beat   &   Shep- 

contkiiiance  of  the  pitrticallir  keri,  Crb.  Jkc.  199.    Bolder  & 

estacte,  fiid  ^mt  sucb  ftdbftore  Pr&tonj  ^  Wib.  400. 
"WxytAA  not  tdTcct  the  intcreet 


aHktR  kis!  emciMMd  kit  <hi  Mfetime  of  the  Uhui 
lM«ii(lA^;.«ireiceb.taa8llraiigcii<I76>:  luteadf 
tli^  logalfly  eff  ^.p^murof  spfNmntJBeiit  iwer  eo{rj^ 

niifiKi  ^  Afar jKwnr,  faa&  bamreoogoizBd'  hg^  the. 

aft  ^ettewt  Io0|it  bdfon  Mr.  JObstica  Heaftb.  aft 
thii  Ammhm  Ac  MonMimtfH  ^  tsrdict  ^rqb  ftmul: 
f«r  tbs'  fdai^tiii  8oihf|Bctr  tot  Ibe  opiiisoiL  of  tbe 
Courb  o£  &  BL  m  tlMr  iollMriiif^  cam.  H,  L. 
1)iWlg:M»ei£ii».  fiBa<£tbfi{C|)|>7iMDld 
twft  a».  Iwir  ^'  pwtei  mfltem^  snvcendeKd  the 
sanw;  ta)  tln^iiaA  of  faimaelC  and  h»;aBfi%iis.  for  life, 
mtk  iwniwhr?  lK)(iile  wa  of  such  perspna,  aodi 
Uat  sack  whatea^.  as;  ksi  alM^vhl  by  deed  or  will, 
signed  initfe  pjttettce  af  diceiiR  wilnesses^  direct; 
laiifc  WBiainri.ti  o^eiv  vxAAx^iA  ap|ioiP|mciit  or 
dsoma^.  I»  bia  hei»aQMi  aflflignB<  acooniiiigi  to  tba 
OMtam  of  tbt  maoDii.  BL  L.  aubaaqneacflijfc  afe  a 
Qoiirt  BMNUiof  thfftmuMr^  suireMdeMd tbe  pve- 
miaM  toitllaii]S9;of  JL&,.  hiacastoiiiaiiy  beisa  and 
aaaigaai^  itt  Iht  fant  of  the  aunendar  a^  nemo- 
raadam  Mtaa  wMbb^  ftataacb  amiBiidw  was^ 

4  TiijDi^t.  S94 ;  and  see  Beacock  compeUrtde  to  acoqit  a  sur^ 

V.  Mokk,  2  Ves.  191.    Belt's  riaider  creating  a  power  of  ap- 

Supp.  dft9-4v  pointment^  ta  be  executed  hy 

fI3^>    Mtoilt.  ami,    fiat  Useii 


Re^.  9iS.  C^  G«ii.  s,9^  IVi  92.         (173)  7  T.  R.  103. 


'■\ 
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made  for  securing. the  repayment  of  £  160ft  and 
interest  due  from'H.L.  to  J. B.,  and  tbat. after 
payment  thereof , .  the  premises  were  to  revert 
to. and  follow  the  uses  of  the  first  aboveoien-* 
tioned  surrender;  and  J.  B.  was  thereupon  ad- 
mitted tenant.    Afterwards  J»  B.  died,  and  the 
premises  descended  to  his  infant  son  and  cus- 
tomary heir  J.  B.     The  mortgage  money  was 
paid  by  H.  L.  to  the  executor  of  J.  B.  the  fi&ther. 
J.  B/the  infant  appeared  personally  before  the 
lord  of  the  manor  out  of  court,  and  was  admitted 
tenant,  and  immediately  afterwards,  by  virtue  of 
an  order,  of  the  Court  of  Chancery,  surrendered 
to  the  use  of  the  said  H.  L.  his  heirs  and  assigns, 
according  to  the  custom  of  the  manor,  who  at  a 
subsequent  court  was  admitted  accordingly,  and 
afterwards  died  intestate.     S.  H.,   one  of .  the 
plaintiflli,  was  the  paternal  heir  of  H.  L.,  and  the 
defendant  was  his  maitemal  heir.    The  question 
was,  whether  on'the  death  of  H.  L.  the  premises 
descended  to  his  maternal  or  paternal  heir.   The 
Counsel  for  the  de£mdant  observed,  that  the  only 
ground  on  which  he  could  rest  the  defendant's 
title  was,  that  the'  legal  estate  remained  in  H.  L. 
notwithstanding  the  surrender  to  J.  B.  the  mort- 
gagee, who  had  an  equitablef  interest  only.     For 
at  the  time  of  such  surrender,  H.  L.  had  only  an 
estate  for  life,  with  ^  power  of  appointment  by 
deed,  or  will  attested  by.  three  witnesses ;  and  no 
such  appointment  having  been  made,  the  legal 
estate  was  npt  divested  fvQxn  him  by  the  sur- 
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reader  in  fee  to  J.  B.  the  tutiker,  unless  it  could 
<^>erate  upon  the  reveTsioii  in  fee  in  default  of 
appointment.  The  defendant,  therefore,  as  heir 
ex  parte  notemA,  was  entitled,  according  to  the 
case  of  Jlibat  v.  Burtmif  Salk.  590.  Lord 
Kenyon,  C  J.  ^*  If  it  were  material  to  decide 
that  point  in  this  case,  I  should  think,  that  an 
appointment  by  H.  L.  by  deed  would  have  been 
good,  tfaoiq;fa  not  executed  in  the  presence  of 
three  witnesses,  and  that  that  number  of  wit- 
nesses only  applied  to  an  appointment  by  will. 
But  it  is  immaterial  to  conisider  that  point  here. 
TThe  surrender  in  favour  of  J.  B.  the  mortgagee 
was  not  merely  of  an  equitable,  but  of  the  legal 
estate ;  J.  B.  was  admitted  in  fee  under  it,  and  his 
heir  at  law  surrendered  to  H.  L.  in  fee.  This  then 
is  like  a  feofiment  and  refeoffment(173),  which, 
it  has  been  long  settled,  breaks  the  line  of  de- 
scent ;  and  consequently  the  lessor  of  the  plain- 
tiff who  is  the  heir  ex  parte  patemft,  is  entided  to 


pecover/' 


It  is  clear  therefore  that  had  H.  L.  made  an 
appointment  of  the  customary  fee  simple  of  the 
estate  in  question  to  a  stranger,  pursuant  to  the 
above  power,  such  appointment  would,  in  the 
opinion  of  Lord  Kenyon,  have  displaced  the  fee 
limited,  in  default  of  appointment,  to  the  heirs 
of  H.  L. 

The  case  of  iZo^d.  Buxton^  Wife  v.  Dunt(l74), 
has  been  eonsidered  as  an  authority  not  only  in 

(173)  Ante,  p.  56.  (174)  2  Wils.  336, 
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foyour  of  a  )ff^»  #f  tjqpKiioftnciii  in  ft  wiriMiAmr 
of  eopybQlds,  md  n  Ikwitelkm  ovM  iihl«|e  f#t  ims* 
ef  aay  eixerv^  of  ibtt  powrerfc,  Ht  almr  a£a.lMRi- 
tati<m  ef  «»ei6e  ufH)ti.i«#dMr  Qti  %  eoatiastiiqf. 
It  nvvis  aw  ejeetnenlniiiHr  oop^aU  Dmi^  uK. 
m  NosfoUc,  894  th^  follaiviiiig  case  witfs  oM#neil 
iSu*  die  opaikttof  tbi9  Court  ^i  C.  BLi-»^.  €kAmi4kMif 
a  copykoUov  uk  f0€^  9llTQ^dered  in  <mil^  tii»  idiK 
we  of  her  son  J«  S*  aad  £Usabetti.hm  ifvtfbdjiMg 
tkeir  lives^  and  tke  life  of  the  iMtgw*  li^«^  of 
them,  and  ^Smr  the  decewe  ol  tine  amvii^er  ef 
them,  to  thek  duld  or  children^  imle  <ir  f^nalitk 
in  auch  pirofiortieQ,  he.  mA  &>v  si]^  eatato,  Jo:; 
as  the  pannta  or  the  awvivM  shoi^  hy  ai^f^  air^ 
reader  or  sur^^mden  duaceof,  ^id;  acRQvdiiig;  Iq^ 
the  ciiat^m  of  the  manor,  oir  by  hui  ot  h«  ^<i 
wiU  and  teatanimfc»  diieet,  ^eoliMf^  InwiU  w  ^ 
pointy  anidt  fw  irant  of  auch  diisectMn^  Ite.  thMi  t9 
all  and  ev^ry  the  Qlnk)  wA  chUdwa  of  tiie  aai^^ 
J.  S,  and  Elbabetht  hk  wi4e,  <eii4  4A«(r  A^'aiw 
equally  to  be  divided  between  them  as  f^Mnite  i» 
common^  and  ^ok  at  j»kit-twwai1w ;  mdfaw  tmmt 
of  #tcc&  a$iiir»  then  W  the  lishthcwra  ^  the  said 
J.  S.  for  ever.  J.  $,  and  £l»at)Atlk  Im  wtfe  were 
at  the  same  conit  advAKltAd  tf>»aiW^w»  te  WId  'aes 
cording  to  the  aaas  affomaaid,  aiid<f.8v  imme* 
diatdy  afterwards  awrendere<i  tfe^  pr^miMa  to 
the  uses  of  his  will. 

Eliaabeth  $.  died,  and,  J,  S.  1^^  hnabandt  "^o 
survived  her,  by  his  will  devised  tn  \m  daii^ter, 
S.  S.  and  her  h?irs  for  ever  when  she  attained 
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the  age  of  twarty-ome  T^aw,  att  hiv  mesmogciR, 
lands,  tenements,  and  hereditaments,  in  Vk^  a&ie- 
nid,  and  if  she  died  before  she  shottM  attain 
twenty-one,  then  he  devised  the  said  hefedi<»« 
tfimtatif  nnto  his  aist^  Ann  Daail,  the  :wife  of 
Tkonus  Ddnt^  of  IL  aforeMud,  and  her  behrs  fop 
ever,  aulr^ect  to  the  fottowng  coaditiofl^  im.  im 
oase  his  said  sister  Ann  shonU  at  wmg  time  wbm 
die  was  possessed  of  the  said  messiia^es  and 
lands,  aake  sale  thereof  to  any  person  ov  p€s«> 
'Sons,  then  faisi  will  was  that  &e  said  Ann  his 
sister,  did  pay  to  his  toother  the  smn  of  jCfiO,  out 
of  the  money  ariauig^  by  such  sale.  J.  &  died 
and  left  only  Oine  child,^  has  daughter  S*S.,.  by 
his  said  wife  Eaizafaeth,.  who  on  her  fathei's  deald^ 
took  posscaojicm  of  the  paMsises^  and  died  seised 
in  1705,  an  infant. — Mary,  the  wiife  of  Theanas 
Bwxton,  (the  lessor  of  the  plaintUT)  was  the  consin 
and  heir  of  S.  S.  the  infant,  and  Thomas  Dnnt, 
die  defendant,  w«w  husband  of  Ann  Dnnt  the 
sisler  and  devisee  of  tiie  testator  J.  S.  The  ques*- 
tioii  iox  the  opimsn  of  the  eoort  was,  whether  the 
plaintiff  as  lesaee  of  Thomas  Bnxton  and  Mary 
fais  wtffe^  in  ri^  of  dse  said  Mary,  the  heir  of 
S.8.  Hat  infant,,  mnas  intitled  to  Tecorer  in  the 
egpectsaent.  And  the  whole  conrt  were  clearly 
of  cphuon,  that  J.  S.^  the  testator,  bad  no  power 
or  aKihority  to  maJke  the  will  and  surrender  as 
above,  bat  that  there  being  only  one  child  of  the 
testator  by  hm  late  wife,  that  child  M'as  intitled 
to  the  whole  of  the  premises  in  fee ;  and  Mary 
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Buxton  being  her.I^eir  at  law,  the; plaintiff  had 
judgment. 

It  is  true  that  the  court/  in  the  last  case,  ,did 
pot  express  any'suspicion  of  the  legality  of  the 
power  of  appointment,  but  it  is  worthy  of  remark, 
that  this  case  was  ' determined. on*  the  circum- 
stance of  there  being  only  -  one  iobject'  of  /the 
power,  and  that  the  validity  of  the  power,*  or  of 
the  limitation  over  in  default  of  any  exercise  of 

« 

the  power,  was  not  brought  into  question,  the 
child  4>eing  clearly  intitled  to  the  fee.    - 

In  the  case  of  Lard  Kensington  v.  Mmseli(i7S), 
the  lord  of  the  Inanor  sought  by  his  bill  in  equity,  • 
to  discover  the  exact  jpiirpdrt  of  an  iiifstrum^t  of 
appointmeiit,'aiid'to  faaveth'e  benefit  of  it  upon  a 
trial  of  an  action  in  ^ectment,  for  the  satisfaction 
of  his  fine,  under  9^  Geo.  1.  c.  29.  The  lacts  tbs- 
closed  by  the  case:  were  these. .  Upon'  the  mar* 
riage  of  W.  B.,  a  copyholder  in  fee,.inl768,  some 
deed ,  or  deeds,  or  writiiigs|  were  executed  by 
him,  whereby  he  covenanted  to  surrender  the 
copyhold  estate  in  question,'  to  the  use  of  himself 
for  life,  with  remainder  1x>  trustees  to  prasefve 
contingent  remainders,  reuudnder  to  iiis  intended 
wife  for. life,  remainder  to  trusty 'to: preserve 
contingent  remainders ;  remainder  to  the  use  of 
any  one,  two,  or  more  child  or  children  of  the 
marriage,  in  such  shares,  and  for  such  estates, 
and  with  such  limitations  and  provisions,  as  the 
said  W.  B.  should  by  deed  or  will  appoint ;  and 

(175)  IS  Vos  240. 
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I 

in  deinuit  of  such  ^pomtm^nt,  to.  the  use  of  all 
and  every 'the  child  cmdi  children  in  tail  general ; 
and  in  defktlt  of  issue  of  ^e  maimge^  to  W.  B. 
and  hi^  heirs;      '         .  '  \  '?,  , 

On  4he  irth  April  1768,;  W.B.^  madfe  it  sur- 
raider ^' the  <xipyhoId  ptemilbes,  and  was- again 
adwified  to  the  uses  of  llie  settlement,- and  he 
did  nol  Ml  such  re-admission  pay  any  fine,  as 
he  Jiad  paid! his  fine  oil  his  former  admission. 
In  1790  W:  B«  in  pursuance  of  the  power  of  ap- 
poitatalhent vested  in  him  by4lie.s€lttlement,  and 
in  ebnteiHplation  of  a  niArri4d||;e>bbtween  Elizabeth 
hisK»ily:deugfater  and  M.  l>;Jf.,  executed  some 
defed  6r  deeds,  appomti^  all '^the  copyhold  pre- 
mises .to.  or  for  the  t  benefit  of  his  said  daughter, 
OTiher  iiMendied'  hqsband  and  her  issue,  whereby 
(according  to  the  statement  in^  the  bill,)  the  daugh- 
ter became  intitled  to  an  estate  for  life,  or  some 
laiffer  estate  expectant  on  the  determination  of 
the  festate/fbr  life^of  W.  B.  .  It  ftirther  appeared 
by  the  bill  that  the  maarriage  to^ok  place,  and  tlic^ 
yi.  B.  died  in '1803,  whereupon  M.  D.  M^  and'  fiis 
wife,  or  he  in  her.  right,  entered;  and  ata  court 
held  the  2i0th  July  1808,  the  homage  pinesented 
the  deatkof  W.  B*,  of  which  presentment  M.  D-.Mi 
and.  his  wife  had  notice;  and  on  the  9IstOc- 
tdber  1803,  Eliatabeth  M.  was  admitted  by  attor- 
ney,, puiauant  to  the  Act  9  Geo.  1.  c.  28.,  and 
a  fine  was  accordingly  assessed  by  the  Idrd  for 
such  admksibn,  which  M.  D.  M.  and  his  wife 
xefiised  to  pay.    In  Hilary  Term  1804,  the  lowi 
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broi^kt  M»  tywtmmA,  iUul  at  dt  trial  Loid  £1* 
l^rtKWWigh  ir^Qd*  IkM  it  <imft  necan&iy  ior  tht 
pliWItiff  t^^ltdiMe  jm  tenrybMice  tbe  deed  of  iqp- 
pointment,  under  which  Elizabeth  M .  faeciBie 
iiiti)tl«Kl4DlMtMia»t;  »id  die  ^^aitrtiff  iiot  bdng- 
ftbte  to  iprbdttct  the  deed,  4a  flriiew  that  £lna* 
WtkM.  *WM  40lfttled  to  the  ^estate  aoeovdai^  ta 
the  tMnf  ^  the  ^adansmm,  wms  uanswled^ 

.Tb0tiof<^wlf»t$  |ivit  m  agHneoil  demuiMr  to 
the  »h<»9^  iiill  4tf  diBooveiy.  iUpcui  the  liecitiiig 
Lwrd^Ukm.^:.,  >«ft«  nDlvciiig  «hat  die  Act  of 
P Uea«l»  MMMd  otdy  to  ^e  tto  die  cpse  vhene 
the  wife  tuwne  in  hy  deacedt  or  wfenndbr  to  ^vvill, 
observi^ 'dmt  he . should  faanne  dM^giht  under  dK 
act,  that  it  tvas  tetter  not  to  fnodiice  the  deed 
#f  4ipfoi])4«eilt  Ilwt  the  iqn^B  lof  die  caivt 
mifbt  h«re  boea  talan^  mpoBi  iriiat  nppodred, 
ntmiimir  Wm.M*  iiKw«uoh«  fiBitetcoficrfceatoak 
l^der  4kem9peo{  4tke  act;  and  wJhethoi;  the  lead 
iMVViflf  «dwM^  her,  Ae  Ane  wthith  idioald  hane 
baen  paid  hf^  the  tenaat  ftr  itfe»  faaottne  payable 
li^libweteMnMQder.  That  the  lord  MlmklJaf 
hftd  «  Jisbt  preneualy  to  call  ttpon  the  pemoa 
iJaiwifHf  to  he  admittBd,  ta  atale  the  usee  of  tte 
liKifinaiil^  and  tbon  had  no  ocoaaioa  to  look  at 
thA  ^aad»  That  even  an  appomtee  would  he 
nftddny  ttwe  tfaanapeiaon  Bnamaindcr  nader 
tkya  setdeaieat  That  if  it  apfRored  npon  the 
««aft  fpU,  that  W.B.  waa  admitted  under  Ifar 
atttleaaent*  his  loidahip  couU  not  iauigine  hoar 
^  the  inatromeat  is  question  at  Nisi  Prims  was  uat 
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MridAMte  for  (tbe  dfffendwt,  inatead  of  for  the 
idMMff; '  Uttt  be  sllNffdd  lisiFe  held,  thit  there 
mm^mfi^nk  tfpttbftaeat,  until  an&pfMiinlineid;  wm 
ppoyedc;  9iid  flnut  it  vm  npon  tboM  iHra  were  to 
dimppoitit  tiie  iMd  eC  hk  itte»  to  iparodnce  that 
SBtlicnMik, Mt  vpdli  the pl^intiif.  Thatthefact 
of  fmA  aiVtHinettt  as  in  the  hill  fitated,  aad  an 
athwiflSBnn  in  the  nsee  of  diat  «ellleiattat,  was 


XmkI  fiUep,  eftor  heariiy  the  aigiimeiits  in 
avppoit  of  Ae  demuoTBr,  aid  of  the  eowmsei  for 
the  pWntiC  9»hed  if  the  case  mast  not  %o  upon 
thw;  lliat  the  paiiy  taking  under  the  deed,  if 
4heM  mm  an  aitamasion  ef  the  tenant  for  life, 
there  vaa  im  acmdon  far  a  fiutiier  adnuasion? 
gpa^  itpnt  thagrtfiwK  he  atn^onaiy  omitted  ?  Hia 
Indahip  ifeiibar  obaerted,  diat  his  difievity  waa, 
thait  theiealale  of  the  f<^nie-oa¥drt  onght  to  haire 
been  tfiheaL  rhgr  the  omivt  upon  the  ^ectmeat,  to 
be  nn  eattft#  ryeatad  an  d^Mdt  ef  appoiofanent, 
aeitt  it  iMa  >ah0wn,  that  <hcK  waa  an  appoint^ 
nent.  Ifaltiie  nna  mnob  ainack  with  Ihis  difi- 
ead^,  takoi^  it  to  be  the  «»ae  of  a  fene^coYeit 
wittJIi  Ibe  eoty  and  itfiat  the  appointment  wonld 
take  htr  efiae  ont  ai  the  act  That  if  tiie  lord 
hnd^daMttefliaer  wiAm  heir  general,  or  aectMUng 
to  nnf  ^dtiinr  «tete  capfedbk  of  being  defeated 
mfly 'hyqm  tfiypniutnaat  made,  the  pbintiff  should 
bare  eecepiraied  an  ihn  cgecianat,  nnteas  an  ap« 
ptintaMHitinna  ahnwn^  for  it  oauid  net  be  said 
la  eaist,  until  ite  eniatence  waa  ptnved,  and  that 
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it  was  for  the  defendant  to  prove  it.  Thttk  if  it 
were  sbewn,  that  she  was  not  admitted*  aiccojodiiig 
to  the  act,  then  the  nonsuit  was  light ;  jBlut  hQw 
WES  it  incumbent  upon  the  plaiatiflf  to  prove  that 
appointment  ?  That  whai  the  tenant  ifor  life  came 
on  belbalf  of  himself,  and  all  in  remainder  and 
reversion,  if  the  lord .  did  not  take  the  fine,  he 
could  not  afterwards  insist  upon  the  fine  firom 
those  in  remainder.  That  the  lord  might  appor-* 
tion  the  fine  among  the  diff^n^^ent  parcels  of  the 
inheritance :  but  it  was  not  possible  Ip  say  the 
tenant  for  life  should  pay  nothing,  and  iSbMe  in 
remainder  should  pay  the  wholst  '  That  the  ^- 
pointee,  when  once  become  such,  was  the  .same 
as  if  originally  named  in  theifint  instrument  •*  .the 
appointment  being  only  an  instnmkent  enabliiig 
him.  to  succeed  under:  th&firat  instrument.  Lord 
Eldon  afterwaids.  stated, .  tiiat  he  had  not  been 
able  to  get  information  firom  the  quarter  he  ex- 
pected, QjR  to  what  passed  a^t  the  trial,  bnt  he  had 
received  information  sufficient  to  ascertain,  that 
the  bill  did  not  accurately  state  theJtransactions 
in  the  case.  .  The  order  was  that  the  demurrer 
should  be  allowed :  the  plaintiff  to  be  ait  liberty 
to  amend  the  bill.  This  was .  accordingly  done 
by  introducing  at  length,  thd  sanehder.  made  by 
W.  B.,  stating  specifically  the  uses  of  the  fettle* 
ment,  and  a  subsequent  p^esentmept  stating  .the 
deed  of  appointment,  by  which  TV.  B.  appointed 
the  premises  to  Mrs.  M«,  his  daughter  and  only 
surviving  child,  her  heirs  and  assigns  for  ever; 
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subject  to  his  estate  for  life.  A  general  demurrer 
was  also  put  in  to  the  amended  bill,  which  was 
argued  before  Lord  Erskine  C,  who  allowed  it, 
on  the  ground  that  the  act  of  9  Geo.  1.  c.  29. 
providing  for  the  admission  of  infants  and  femes- 

'  covert,  was  confined  to  the  title  by  descent  or 
surrender  to  the  use  of  a  will :  Nothing  of  import- 
ance fell  from  his  lordship  on  the  principal  point, 
beyond  a  clear  expression- of  opinion,  that  an  ap- 
pointee of  the  copyhold  under  the  pow^r,  would 
be  on  the  footing  of  a  person  in  remainder  (176). 
The  only  observation  I  think  it  necessary  to 
make  on  the  last  case$  is,  that  no  question  was 
raised  as  to  the  validity  of  the  power  of  appoint- 
ment, and  that  none,  in  my .  opinion,  could  have 

'  been  raised  upon  it,  as  far  as  any  exercise  of  the 
pow^r  fell  short  of  an  absolute  disposition  of  the 
whole  customary  fee-simple ;  and  as  the  limitation 
over,  in  default  of  appointment  to  W.  B.  and  his 
heirs,  was  inoperative,  the  estate  continuing  in 
him,  (subject  to  the  previous  uses  of  the  surrender,) 
as  part  of  his  old  reVersion,  even  an  appointment 
in  fee  would  not  have  had  the  effect  of  displacing 
the  estate  of  a  remainder  man  in  fee. 

And  I  must  here  again  remind  the  reader,  that 

^  a  surrender  neither  vests  an  immediate  estate  in 
the .  surrenderee,  nor  creates  a  seisin  in  the  lord 
to  supply  a  use,  and  this  material  distinction  be- 
tween a  conveyance  of  freeholds  since  the  stat. 
of  Hen.  8.,  and  a  surrender  of  copyholds,  may 

(176)  See  further  as  to  this  case  post,  tit. '  Fine/ 
VOL.  I.  .  Q 
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serve  to  shew,  that  a  power  of  appointment  over 
copyholds  may  exist  consistently  with  the  po- 
sition, that  such  a  power  cannot  be  made  the 
medium  of  springing  and  secondary  limitations, 
in  imitation  of  the  practice  in  freehold  cases.  On 
the  admission  of  the  surrenderee  of  copyhold 
land,  he  becomes  seised  of  the  estate  limited  to 
him  by  the  surrender,  rather  as  the  nominee,  than 
as  the  assignee  of  the  interest,  of  the  surrenderor, 
a  surrender  being  in  its  nature  an  authority  or 
direction  only  to  the  lord,  to  admit  this  or  that 
particular  person  (177) ;  and  whether  it  authorises 
the  admission  of  A.,  or  of  such  person  as  A.  shall 
name  to  fill  the  tenancy  intended  to  be  vacated  by 
the  surrender,  can  be  of  no  importance. 

It  must  however  be  conceded,  that  this  right  of 
nomination,  when  given  to  a  stranger,  or  when 
reserved  to  the  copyholder  himself  to  be  exer- 
cised by  deed,  the  fee  being  limited  over  to  a 
stranger  in  default  of  any  appointment,  somewhat 
militates  against  the  position,  that  a  fee  is  not 
capable  of  being  limited  upon  a  fee  in  an  imme- 
diate surrender  of  copyholds ;  and  it  may  perhaps 
afford  a  case  of  exception  to  that  rule ;  but  it  by 
no  means  follows,  that  a  power  of  appointment  of 
copyholds  is,  in  all  cases,  to  be  assimilated  to  a 
power  of  appointment  of  freeholds  under  the 
operation  of  the  statute  of  uses,  and  I  must  sup- 
pose, that  such  springing  and  shifidng  uses  and 
powers,  as  are  allowable  in  freehold  cases,  and 

(177)  Ante,  p.  173. 
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which  are  supplied  by  the  seisin  of  the  feoffee  or 
releasee  of  the  inheritance,  are  incapable  of  being 
created  in  a  surrender  of  copyholds,  where  the 
statute  has  no  operation  (178);  And  even  with 
respect  to  the  power  of  appointment  or  nomination 
in  copyhold  cases,  it  may  be  very  doubtful,  whe- 
ther, aftel*  the  tenancy  is  filled  by  an  admission  to 
the  whole  customary  fee-simple  under  a  surrender 
of  copyholds,  such  estate  in  fee  could  be  displaced 
by  the  exercise  of  an  antecedent  power  of  appoint- 
ment created  by  the  same  surrender ;  and  should 
it  be  thought  that,  from  the  peculiar  nature  of  a  sur- 
render, this  mode  of  limiting  a  fee  upon  a  fee  in  co- 
pyhold cases  is  allowable,  yet  some  very  decided 
judicial  authority  may  be  deemed  requisite  to 
establish,  that  one  fee  can  be  substituted  for  ano- 
ther by  an  immediate  surrender,  through  the 
medium  of  a  limitation  in  the  nature  of  a  power 
of  revocation  and  new  appointment  of  uses,  un- 
known to  the  common  law^  but  which  has  been 
introduced  into  settlements  of  freehold  property, 
since  the  stat.  of  27  Hen.  8. 

I  have  not  overlooked  another  circumstance 
mentioned  by  Mr^  Sanders  as  favourable  to  the 
limitation  of  a  fee  upon  a  fee,  and  powers  of 
revocation,  &c.  in  an  immediate  surrender  of  co- 
pyholds, viz.,  that  forms  of  settlements  containing 
such  limitations  are  to  be  found  in  ancient  books 
of  precedents.  In  the  book  called  the  English 
Copyholder,  published  in  1735,  (page  403),  there 

(178)  See  Atherley  on  Marr.  Sett.  p.  570. 
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certainly  is  the  form  of  a  surrender  by  J.  B.  into 
the  hands  of  the  lord,  by  the  acceptance  of 
two  tenants,  to  the  use  of  himself,  his  heirs  and 
assigns,  until  the  solemnizationT.oC  a  marriage 
then  intended  between  W.  B.  his  son  and  C.  L., 
and  after  such  marriage,  to  the  use  of  W.  B.  and  C. 
his  intended  wife,  for  the  term  of  their  natural 
life,  and  the  life  of  the  longest  liver  of  them,  and 
from  and  after  their  decease  to  the  use  of  such 
child  and  children  as  should  be  begotten  by  W.  B. 
on  the  body  of  C,  share  and  share  ^.like,  and  to 
the  heirs  and  assigns  of  such  child  or  children 
for  ever,  according  to  the  custom  of  the  said 
manor;  and  in  default  of  such  issue  then  to  the 
use  of  the  said  J.  B.,  his  heirs  and  assigns  for 
ever  (179). 

But  with  respect  to  the  form  copied,  in  part, 
by  Mr.  Sanders,  from  the  same  book,  p.  385,  so 
far  from  being  favourable  to  the  practice  it  is 
cited  in  support^  of,  it  would  appear  to  have  been 
worded  with  the  impression,  that  springing  and 
secondary  uses,  and  powers  of  revocation,  &c. 
could  not  be  introduced  in  settlements  pf  copy- 
hold property,  except  by  vesting  the  legal  fee  in 
trustees ;  for  it  is  observable,  that  the  whole  legal 
customary  fee  was  so  limited  as  to  be  capable  of 
being  transferred  to  a  purchaser,  in  case  the 
power  of  sale  had  been  exercised  before  the  con- 

(179)  And  see  Sd  vol.  Horse-  31-2.  cited  by  Mr.Sanders  in  his 

man*s  Preced.  472-5 ;  3d  vol.  Treatise  on  Surrenders^  p.  54. 

440-1.    Jacob's  Court  Keeper,  Ante,  p.  202. 
£7th  Ed.]  p.  226 .    Calth.  Read. 
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tingent  eslates  vested,  or  during  the  minority  of 
the  persons  beneficially  intitled  under  such  con- 
tingent limitations.  The  estate  ivas  surrendered 
by  G.  C.  the  elder  to  such  uses  as  should  be 
declared  by  a  deed  intended  to  bear  even  date 
with  the  smrender :  And  by  a  deed  purporting 
to  be  a  post  nuptial  settlement  of  copyhold  pro- 
perty belonging  to  the  said  G.  C.  the  elder ; 
reciting  a  marriage  had  between  G.  C.  the  younger 
and  J.  C.  then  his  wife,  and  that  in  consideration 
thereof,  and  of  the  portion  paid  by  Sir  W.J. 
(father  of  the  said  J.  C.)  the  said  G,  C.  the  elder 
did  covenant  to  make,  and  had  accordingly,  on 
the  day  of  the  date  of  the  same  deed,  made  the 
aforesaid  surrender;  it  was  witnessed  that  in 
consideration  of  the  said  marriage  and  portion, 
and  for  the  settling,  &c.  the  said  G.  C*  the  elder 
did  limit,  declare,  and  appoint,,  and  it  was  by  all 
the  parties  thereto  limited,  declared,  and  ap- 
pointed, that  the  said  surrender  should  enure  to 
the  uses,  &c.  after  mentioned,  viz.  To  the  use 
and  behoof  of  the  said  G.  C.  the  younger  for. his 
natural  life,  and  after  his  decease  to  the  use  of 
the  said  J.  his  wife  for  her  natural  life  in  part 
of  her  jointure,  and  after  the  decease  of  the 
longer  liver  of  them,  the  said  G.  C.  the  younger 
and  J.,  To  the  use  and  behoof  of  the  said 
Sir  W.  J.  F.  J.  A.  B.  Sir  J.  P.  and  Sir  R.  P.  their, 
&c.  [executors  and  administrators]  for  the  term 
of  200  years,  Upon  the  trusts  after  expressed,  and 
subject  thereto  To  the  use  and  behoof  of  the 


230  Of  the  Surrender.  [Part  I. 

said  Sir  W.J.  his,  &c.  [heirs  and  assigns]  Upon 
trust  and  confidence  to  permit  and  suffer  the  first 
and  other  son  and  sons  of  the  said  G.  C.  the 
younger  by  the  said  J.  his  wife  successively  and 
according  to  seniority,  and  the  heirs  male  of 
their  respective  bodies,  to  receive  the  rents  and 
profits  thereof,  and  for  default  of  such  issue 
Upon  the  like  trust  for  the  benefit  of  an  after  born 
son  or  sons  of  the  said  G.  C.  the  younger  by  the 
said  J.,  and  the  heirs  male  of  his  and  their  body 
and  bodies  successively,  and  for  default  of  such 
issue  Upon  further  trust  and  confidence,  that  the 
said  Sir  W.  J.  his  heirs  and  assigns  should  sur- 
render the  premises  to  the  use  and  behoof  of  the 
said  F.  J.  A.  B.  Sh-  J.  P.  and  Sir  R.  P.  their,  &c. 
{executors  and  administrators]  for  the  term  of 
300  years,  Upon  the  trusts  after  expressed,  and 
subject  thereto,  Upon  further  trust  and  confi- 
dence that  the  said  Sir  W,  J.,  his  heirs  and  assigns, 
should  surrender  the  premises  to  the  use  and  be- 
hoof of  the  said  G.  C.  the  elder,  his  heirs  and 
assigns  for  ever.  And  after  declaring  the  trusts 
of  the  aforesaid  respective  terms  of  200  years  and 
300  years,  the  following  provisoes  were  inserted 
in  the  said  settlement,  viz.  "  Provided  always, 
"  and  it  is  covenanted  declared  and  agreed, 
"  by  and  between  all  the  said  parties  to  these 
**  presents,  and  it  is  the  true  intent  and  meaning  of 
"  them  and  every  of  them,. and  of  these  presents, 
"  and  it  is  hereby  declared,  limited,  and  ap- 
"  pointed,  that  it  shall  and  may  be  lawful  to  and 
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^'  for  the  said  G.  C  the  younger,  and  the  said 
'*  G.  C  the  younger  shall  have  full  power  and 
"  authority  by  any  deed  or  deeds,  writing  or 
*'  writings,  to  be  by  him  sealed  and  subscribed 
**  in  the  presence  of  thrpe  or  more  credible  wit- 
''  nesses,  to  declare,  limit,  or  appoint,  the  copy- 
''  hold  messuages,  &c.  thereinafter  particularly 
^'  mentionedy  viz.  the  mansion  house  at,  &c.  and 
"  every  or  any  part  or  parcel  thereof,  to  any 
''  woman  or  women  that  at  any  time  thereafter 
**  he  the  said  G.  C>  the  younger  shall  happen  to 
*'  marry,  for  the  term  of  the  life  and  lives  only  of 
such  woman  or  women,  for  her  and  their  respec- 
tive jointure  or  jointures,  or  livelihood,  and  in 
'*  lieu  of  her  dower  and  thirds  at  the  common  law ; 
^'  and  it  is  hereby  declared,  limited,  and  appoint- 
*'  ed,  that  the  said  surrender  herein  before  recited 
^'  as  to  the  said  messuages,  and  other  the  last 
**  mentioned  premises,  from  and  after  such  decla- 
*'  ration,  limitation,  and  appointment,  of  the  said 
^^  G.  C.  the  younger,  shall  be  and  enure,  to  the 
**  use  of  the  said  woman  or  women  from  the  time 
**  as  he  sh^l  happen  to  marry,  for  and  during  her 
^'  or  their  natural  life  or  lives,  for  their  respective 
*^  jointure  or  jointures,  or  livelihood,  as  aforesaid, 
'^  any  thing  herein  to  the  contrary  in  anywise 
''  Jiotwithstanding. 

Provided  always,  and  it  i9  further  covenanted, 
declared,  and  agreed^  by  and  betv^een  all  the 
*^  said  parties  to  these  presents^  and  the  true  in- 
'''  tent  and  meaning  of  them  and  of  these  presents, 
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"  and  of  the  said  surrender,  was  and  is,  that  if 
"  the  said  G.  C.  the  younger,  and  J.  his  wife,  or 
"  the  survivor  of  them,  by  and  with  the  advice 
"  and  consent  of  the  said  Sir  W.  J.  and  G.  C.  the 
"  elder  during  their  joint  lives;  and  if  it  shall 
"happen  that  the  said  Sir  W;  J.  shall  die  first, 
"  then  after  the  decease  of  the  said  Sir  W.  J.  by 
"  and  with  the  advice  and  consent  of  the  said 
"  G.  C.  the  elder,  with  F.J.  and  A.  B.  or  either 
"  of  them ;  and  if  it  shall  happen  that  the  said 
"  G.  C.  the  elder  shall  die  before  the  said  Sir 
"  W.  J.  then  after  the  decease  of  the  said 
"  G.  C.  the  elder,  by  and  with  the  advice  and 
"consent  of  the  said  Sir  W.J.  with  the  saad 
"  Sir  J.  P.  and  Sir  R.  P.  or  either  of  them,  shall 
*  be  minded  to  sell  and  dispose  of  thetiaid  pre- 
"  mises  in  S.  aforesaid,  or  any  part  thereofy^Aa^ 
"  then  and  in  stLch  case  it  shall  and  may  he  lawful 
"  to  and  far  the  said  G,  C,  the  younger  and  J.  his 
"  wifey  and  t fie  survivor  of  them^  and  the  said  Sir 
"  W.  J.  to  surrender  the  said  premises ^  all  or  any 
"  part  tfiereof  as  shall  be  agreed  to  as  aforesaid^ 
into  the  hands  of  the  lord  of  the  said  manor  of 
^c.  to  such  person  and  persons^  and  for  such 
^^  estate  and  estates ^  and  to  such  uses^  intents ^  and 
"  purposes^  as  hy  the  said  G.  C  the  younger  and  J. 
"  his  wifcy  or  the  survivor  of  them^  by  and  with 
"  the  consent  aforesaid^  shall  be  limited  and  de- 
"  claredy  and  that  such  surrender  or  surrenders  of 
"  the  said  premises,  or  any  part  t hereof y  by  the  said 
**  G.C  the  younger  and  J,  his  wife,  or  tlie  survivor 
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''  of  them^  and  the  said  Sir  W.  J.^  and  the  estate 
*^  and  estates  J  usesy  intents  ^  and  purposes,  limited 
**  and  declared  thereupon,  shall  be  good  and  effec-. 
*^  tual  in  law  to  all  intents  and  purposes,  any  thing 
*'  hereinbefore  to  the  contrary  in  anywise  fiotwith- 

a 

**  standing" 

[Then  follows  the  usual  direction  for  the  invest- 
ment of  the  monies  arising  from  sale  in  the  pur- 
chase of  other  estates ;  and  that  the  respective 
limitations  by  virtue  of  the  several  powers  should 
take  effect  according  to  priority  of  time  in  the 
creation  thereof,  without  regard  to  the  order,  of 
such  powers ;  vnth  covenants  from  G.  C,  the  elder 
for  the  uninterrupted  possession  and  further  assur- 
ance of  the  premises  surrendered  as  aforesaid.] 

I  would  submit  that  the  present  question  is  far 
from  being,  assisted,  either  by  the  forms  of  settle- 
ment above  particularly  noticed,  or  by  the  prece- 
dents of  copyhold  assurances  to  be  found  in 
Horseman's    and    other     similar    publications, 
wherein  those  precedents  are  chiefly  confined  to 
deeds  of  covenant,  or  agreements,  on  the  part  of 
the  copyholder,  to  surrender  his  copyhold  lands  to 
particular  uses ;  and  although  the  uses  are  stated 
intho8eiiistruinents,preci8elyontheplanofafree- 
hold  settlement,  where  the  operation  of  the  stat. 
of  Hen.  8.  is  in  the  contemplation  of  the  parties, 
yet  it  is  possible  that  such  covenants  or  agree- 
ments might  have  been  carried  into  effect  at  that 
period,  as  they  clearly  would  be  now,  according 
to  the  general  practice  of  the  profession,  by  vest- 
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ing  the  legal  customary  interest  in  trustees,  (so 
far,  at  least,  as  relates  to  the  contingent  and 
other  estates  limited  upon  and  subsequently  to 
the  first  and  immediate  life  interest,  or  the  life 
interest  of  both  the  pqrents,  in  the  case  of  a  strict 
family  settlement,)  upon  such  trusts  as  would  best 
and  nearest  correspond  with  the  uses  expressed 
in  the  deed  of  settlement ;  and  (as  I  have  before 
suggested)  (180)  this  plan,  at  the  same  time  as  it 
is  calculated  to  meet  the  supposed  distinction 
between  freehold  and  copyhold  assurances,  in 
the  limitation  of  springing  and  secondary  estates, 
and  powers  of  revocation,  &c.,  would  occasion 
no  particular  inconvenience,  or  extra  expence^ 
to  the  parties  beneficially  interested  in  the  set- 
tled property. 

It  is  scarcely  necessary  to  cite  authorities  in 
favour  of  a  perfect  similitude  between  fireeholds 
and  copyholds,  in  the  effect  of  limitations  of  the 
equitable  interest ;  but  as  the  principle  was  re* 
cognised  in  a  recent  case  (181),  involving  an«inte- 
resting  question  of  construction,  I  shall  conclude 
the  present  subject  with  a  short  statement  of  the 
facts  disclosed  by  Mr.  Maddock's  report  of  that 
case,  and  of  the  late  Vice  Chancellor's  judgment  in 
it.  John  Abbs  Grorton,  the  brother  of  the  plaintiff*, 
for  a  nominal  consideration,  on  the  I3th  of  Fe- 
bruary 1778,  surrendered  certain  copyhold  here- 

(180)  Ante,  p.  196.  And  see      Sf  others,  1  Madd.  381.  See  Co. 
Aiherley  on  Marr.  Sett.  p.  570.     Litt.  271.  b.  n.  1.  s.  iii.  2. 

(181)  Hampson  v.  Brandwood 
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ditaments  to  the  vse  of  J.  £.  &  J.  B.  and  their  heirsy 
and  the  survivor  of  them,  and  the  heirs  of  such 
survivor  for  ever,  according  to  the  custom  of  the 
manor,  to  such  uses,  intents,  and  purposes,  and 
subject  to  such  powers,  provisoes,  limitations, 
and  appointments,  as  were  mentioned,  expressed, 
and  declared  by  an  indenture  bearing  even 
date  therewith,  and  made  between  the  said 
J.  A.  G.  on  the  one  part,  and  the  said  J.  E.  and 
J.  B.  on  the  other  part;  and  at  a  court  held  the 
14th  of  May  1778,  the  said  J.  E.  and  J.  B.  were 
admitted  accordingly.  By  the  indenture  referred 
to  in  the  said  surrender.  It  was  witnessed  that, 
in  consideration  of  5^.  the  said  J.  A.  6.  pursuant 
to  the  surrender,  did  grant,  bargain,  &c.  all  and 
singular  the  said  copyhold  hereditaments,  with 
their  appurtenances,  unto  and  to  the  use  of  the 
said  J.  £.  and  J.  B.,  and  their  heirs,  and  the  sur>- 
vivor  of  them,  and  his  heirs  for  ever,  in  trust 
nevertheless  to  permit  and  suffer  E.  G.  mother  of 
the  Said  J.  A.  G,  (and  of  the  plaintiff)  to  receive 
the  rents  for  her  life,  and  after  her  decease  to 
permit  and  suffer  the  said  J.  A.  G.  and  his  assigns 
to  receive  the  rents  for  his  natural  life,  if  he  sur- 
vived his  mother,  and  after  his  decease,  to  the 
use  of  the  first  male  issue  lawfully  begotten  by 
the  said  J.  A.  G.,  which  should  attain  to  the  age 
of  21  years,  and  to  the  heirs  and  )Bissigns  of  such 
male  issue  for  ever,  chained  as  therein  mentioned, 
and  for  default  of  such  male  issue,  to  the  use  of 
all  and  every  the  daughter  and  daughters  of  the 
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said  J.  A.  G.  begotten,  and  to  their  several  heirs 
and  assigns  for  ever,  as  tenants  in  common,  dis- 
eh'ai^ed  of  any  further  or  other  limitation  what- 
soever :  provided,  and  it  was  thereby  declared, 
that  if  the  said  J.  A.  G.  at  the  time  of  his  decease 
should  leave  one  or  more  male  issue  to  inherit  as 
aforesaid,  then  and  in  such  case  it  should  and 
might  be  lawful,  and  should  be  construed,  and 
the  trust  therein  reposed,  and  the  execution  of 
the  said  indenture  was  and  were  thereby  de- 
clared to  be  upon  thi&  condition,  that  the  said 
J.  A.  G.  did  thereby  reserve  a  power  to  himself, 
which  he  should  have  liberty  and  be  fully  em- 
powered, in  and  by  his  last  will  and  testament 
duly  executed,  or  by  any  other  his  act  and  deed 
in  writing  duly  executed,  to  charge  and  make 
chargeable  the  said  surrendered  premises,  with 
any  and  what  sum  and  sums  of  money,  to  the  use 
of  all  or  any  of  his  other  children  lawfully  be- 
gotten, which  he  should  in  and  by  such  will,  or 
such  other  his  act  and  deed  in  writing,  duly  exe- 
cuted, direct,  limit,  and  appoint ;  and  for  default 
or  want  of  such  issue,  to  the  use  of  the  plaintiff 
(then  L.G.),  during  the  term  of  her  natural  life, 
if  she  should  be  then  living ;  and  from  and  after 
her  decease,  (the  said  J.  A.  G.  being  dead  with- 
out issue  as  aforesaid,)  to  theuse  of  all  and  every 
the  children  of  the  plaintiff,  lawfully  begotten,  their 
heirs  and  assigns  for  ever,  as  tenants  in  common, 
share  and  share  alike ;  and  for  default  of  such  is- 
8uc,'to  the  right  heirs  of  the  said  J.  A.  G.  for  even 
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J.  A.  G.  died  the  10th  of  January  1811,  having 
only  had  three  daughters,  who  all  died  in  his  life- 
time unmarried :  In  1803,  and  subsequent  to  the 
death  of  his  three  daughters,  J.  A.  G.,  being  ad- 
vised that  he  had  an  absolute  power  of  dispo- 
sition over  the  premises,  in  the  event  of  his  dying, 
without  leaving  any  issue  surviving  him,  subject 
to  the  life  estate  therein  of  the  plaintiff,  and  sub- 
ject also  to  such  other  uses  of  the  said  settlement, 
if  any  should  take  effect  after  her  decease,  sur- 
rendered the  premises  to  the  use  of  his  will ;  and 
by  his  will,  dated  10th  August  1809,  and  a  codicil 
dated  9th  January  1811,  devised  the  said  estate 
in  favour  of  the  defendants,  (James  Srandwoad  ex- 
cepted).   The  plaintiff  upon  the  death  of  the  sur- 
vivor of  the:three  daughters  of  the  said  J.  A.  G.  was 
the  -heir  at  law  of  such  three  daughters,  and  heir 
aiceording  tathe  custom  of  the  manor  of  which  the 
said  premises  were  held ;  and  by  her  bill  insisted 
that  upon  t];ie  death  of  J.-  A.  G.  she  became  inti- 
tled  to  the  sunreiidered  premises  in  fee-simple. in 
possession,  as  heir  to  her  said  three  nieces,  and 
prayed  that  the  defendant  James  Brandwood,  the 
surviving  trustee,  might  be  decreed  forthwith  to 
surrender  the  premises  to  her,  or  as  she  should 
direct.     The  defendant  James  Brandwood  by  his 
answer  insisted,  that  the  defendants,  the  devisees 
of  J»A.  G.,  were  entitled,  but  submitted  to, act  as 
the  court  should  direct.     The  other  defendarits 
(the  devisees),  claimed  to  be  entitled  to  the  in- 
terests devised  to  them  by  J.  A.  G.;  and  insisted  • 
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that  by  virtue  of  the  limitation  of  the  indenture  of 
13th  Feb.  1778,  and  in, consequence  of  the  events 
vf  hich  took  place,  the  ultimate  reversion  in  fee  of 
the  copyhold /premises,  w^^  vested  in  J.  A,  G. ; 
and  that,  subject  to  such  estates  and  interests  as 
were  given  by  that  deed,  he  had  a  right  to  dis- 
pose thereof,  and  had  effectually  disposed  of  the 
same  by  his  will ;  and  that  the  plaintiff  as  heir  at 
law,  or  customary  heir  of  the  daughters  of  J.  A.  6., 
or  otherwise,  was  not  entitled  to  the  premises. 
J%e  Vice  ChanceUar.  **  The  question  is,  what 
is  now  the  right  of  the  plaintiff  Love  Hamp- 
son  ?  that  depends  upon  the  words  of  the  deed 
of  13th  February  1778.  Being  a  deed  to  declare 
uses,  it  ought  to  receive  a  liberal  interpretation 
according  to  the  intention  of  the  settler,  con- 
sistently with  the  words  he  has  used.  After 
some  recitals  the  deed  proceeds  to  the  limitation, 
the  construction  of  which  is  now  in  'question. 
The  defendant,  the  trustee,  by  his  answer,  in- 
sists, that  the  limitation  of  the  copyhold  estate 
to  the  daughters  of  John  Abbs  Grorton  was  not  a 
vested,  but  a  contingent,  limitation ;  and  that  the 
fee*simple  was  not  vested  in  the  plaintiff  as  heir 
at  law  of  the  daughters,  but  continued  in  John 
Abbs  Grorton ;  and  that  he  had  an  absolute  power 
of  disposition  over  the  premises,  in  the  event  of 
his  dying  without  having  any  issue  surviving  him, 
subject  to  the  life  estate  therein  of  the  plaintiff; 
and  subject  also  to  such  other  uses  of  the  settle- 
mentas,  if  any,  should  take  effect  after  herdecease. 
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It  was  certainly  a  <:ontiiigeiit  limitation  in  fee- 
simple  to  the  daughters ;  but  on  their  coming  into 
existence,  and  dying,  the  contingent  limitation 
of  the  inheritance  to  them,  descended  on  their 
heirs  (a);  it  being  a  rule  that  a  contingent  re- 
mainder of  inheritance  is  transmissible  to  the 
heirs  of  the  person  to  whbm  it  is  limited,  if  such 
person  chance  to  die  before  the  contingency  hap- 
petis,  except  where  the  existence  of  the  devisee 
of  the  contingent  interest,  at  some  particular 
time,  may  by  implication  enter  and  make  a  part 
of  the  contingency  itself  upon  which  such  interest 
is  intended  to  take  effect  (6).  Here  the  daugh- 
ters to  whom  the  contingent  limitation  of  the 
estate  was  made,  came  into  existence,  and  th»e- 
fore,  on  their  deaths,  it  descended  on  their  heirs. 
It  was  a  double  limitation,  first  to  the  sons  in 
fee,  and  for  want  of  sons  there  is  a  substantial 
limitation  to  the  daughters  in  fee.  Whether 
the  estate  thus  vested  in  the  daughters  on 
their  birth,  would  have  opened  again  in  favour  of 
an  after-bom  son,  it  is  not  necessary  to  decide. 
It  has  been  argued,  that  the  first  limitation  to 
the  sons  was  too  remote,  and  therefore  bad,  and 
liiat  consequently  the  subsequent  limitations  were 
bad ;  that  the  words  ^*  first  male  issue  lawfully 
begotten  by  the  said  John  Abbs  Gorton,  which 
should  attain  twenty-one  years,  and  to  the  heirs 

(a)   Vick  V.  Edwards,  3  P.  {h)  Fearne   on    Contingent 

Wms. p.STl.  Wealev, Lower,  Remainders,  p.  364,  Butler's 
Polexf.  54.  Edit. 
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and  assigns  of  such  male  issue,"  means,  male  de- 
scendants ;  and  that  as  the  first  son  might  haVe 
lived  till  twenty,  and  died  leaving  a  son,  who 
might  also  have  died  under  twenty,  leaving  arscin, 
and  so  on ;  the  estate  might  have  been  •  rehdf^red 
unalienable  beyond  the  period  allowed  by  law, 
and    Davenport    v.    Hanbury  (c),     Freeman    v. 
Parsley  (rf),    and   Leigh  v.  'Norbury  («),   have 
been  cited  to  show,  that  the  word- issuSy  is  con- 
strued to  mean  descendants.    It  is  true,  that  prim4 
facie  the  meaning  of  the  word  issuey  is  descend- 
ants; but  wherever^  in  a  deed  or  a  will,-,  the  'in- 
tention appears  to.  be,  that  the  word  issue  should 
not  mean  descendants^  but  chihdreny  the  courts 
give  it  such   a  construction ;    as   in  SiMq/  v. 
Perry  (J')y  where  the  word  f5«t«e,.wias  construed 
children.     In  the  present  cage,  to  int^pret  the 
word  issu£'tome^ndescen€lantSy   would  be  to 
render  the  deed  a  mere  nullity.  .  A  deed,  if  pos- 
sible, must  be  interpreted  so  as  to  be  eflfeciualTT- 
ut  res  magis  vcdeat.    If  in  this  case  the  words  male 
issue  are  construed  sonsy  the  deed  is  good  and 
effectual,  because  it  -must  be  known  at  bis  death 
whether  or  not  he  has  sons.    If  issue  here  means 
descendants y  we  must  reject  the  words  "  begotten 
by  the  said  John  Abbs  Grorton."     No  case  has 
been  found  where  issue  **  begotten  by"  the  set- 
tler, has  been  held  to.  mean  other  than  .:childreQ. 
The  word  issue  in  this  deed  is  used  synonymously 

(c)  3  Ves.  257.  (c)  13  Ves.  340. 

(d)  Ib.42r.  (/)  7  Ves.  522, 
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^ith  children^  and  not  descendants.     It  was  used 
in  the  same  way  in  his  father's  will,  which  he 
might  have  had  in  his  recollection.     The  pro- 
vision in  the  deed,    that  if    male   issue  were 
bom,  the  father  should  have  a  power  of  pro- 
viding  for    his  other  children,   strongly   shows 
that  by  male  issue,  was  meant,  sons.     Where  he 
speaks  of  issue,  generally,  he  means  children. 
He  first  gives  to  his  male  issue,  and  in  default, 
to  his  daughters ;  thereby  contrasting  them  with 
his  sons,  whom  he  denominated  under  the  term 
male  issue.  He  discovers  no  intention  to  provide  for 
remote  descendants,  except  through  their  parents. 
There  are  difficulties,    I    admit,   in   construing 
the  words  "male  issue"  to  mean  **  sons;"  for, 
according  to  this  deed,  if  he  had  two  sons,  and 
his  eldest  son  died  in  his  lifetime,  leaving  a  son, 
such  son  would  not  take,  but  the  second  son  on 
attaining  twenty-one  during  the  minority  of  his 
nephew,  would  take,  ih  exclusion  of  the  son  of 
the  eldest  son.     But  if  the  words  "  male  issue" 
are  to  be  construed   "  descendants y'  difficulties 
would  equally  occur ;  for  if  having  only  daugh- 
ters, ^y  seven,  and  one  had  a  son,  that  son  on 
attaining  twenty-one,  would  take,  in  exclusion 
of  his  mother,  and  of  all  the  other  daughters. 
In  default  of  male  issue  the  estate  is  given  to 
the  daughters  "  discharged  of  any  further  or  other 
limitation  whatever ;"  in  these  latter  expressions, 
following  probably  the  words  used  in  his  father  s 

VOL.    I.  R 
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willy  and  meaning* that  they  should  take,  nvithcmt 
being  sul^ject  to  the  power  reserved  in  case  there- 
should'  be  male  issue  which  took,  and  without 
tliie  necessity  of  arriving  at  twenty-one  before 
they  could  take,  as  in  the  limitation  to  the  male 
issue.  The  power  reserved  in  case  there  was 
male  iissue  was  natural,  that  younger  sons  and- 
daughters  might  be  provided  for ;  but  if  there 
Were  only  diaughters  the  estate  was  to  go  to  them, 
^ually,  and  the  reservation  of  such  a  power  was 
unnecessary.  Xt  is  said,  the  words  after  the 
liraitation  to  the  daughters,  ''  for  and  in  d^ault 
of  such  male  or  female  issue,  to  the  use  of 
Love  Gorton/''  cut  doWn  the  fee  which  woalil 
pass  by  the  words  previously  used  in  the  limi^ 
t^tion  to  the  daughters^  to  an  estate  tail.  It  is 
not  said,  ^^  in  default  of  issue  of  the  bodj/i^  &G.;i 
and  if  by  issue  he  meant  children,  as  I  have 
endeavoured  to  show,  it  pnly  means,  that  if 
he  has  no  children,  then  the  estate  is  to  go 
to  Love  (xorton  the  next  object  of  his  bountji^. 
To  construe  the  words  as  giving  an  estate  tail^/ 
would  be  contrary  to  the  plain  meaning  of  the 
language  used  in  the  limitation  to  the  daugliters, 
which  gave  a  fee  "  without  any  further  or  other 
limitation;"  but  taking  issue  to  mean  childMif^ 
every  part  of  the  instrument  is  capable  of  taking 
eA*ect.    rt  was  urged  that  uirLee  &  Brace  (IHffy 

(188)/  Sde  C.  J:  ViriHeB'8  Ob-*     k  Brace,  airt^,  p.p.  17^-9,  l86. 
semtidDs  on  the  case  oi  Lm^ 
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x^^^mi^  il&'lM'if^R^i^niMlf  (^),  the  woM^  ''/or 
maniof  is^^^  were  beM  to  <;ut  down  a  preyioui^ 
fe^  itMiifa  hajd'  been  given,  to  an'  estate  tail ;  bnt 
ilmt  t^t  aj^t^ai^  tV>  have  been  mis)*epdrt'ed  in 
IbosjfiMnfiA,  and  that  the  words  were  ''  for  want  of 
issiie  df  the  bodjfy&tc.''  as  appears  by  die  report 
of  the  same  caibe  in  Modem  Reports  {K)y  and  in 
Cattheia  (i) ;  that  was  a  strong  expression,  indi- 
cating a  clear  intention.  The  case  which  ap- 
proaches neai'est  to  the  present  is  Doe  v.  Per^ 
fhfuf  (*)!  "  In  thfe  first  place  then,"  says  Lord 
K^n^^\'  ''  do  these  words  confer  an*  estat<e 
tall, Mir  a  fee  vi  Dorothy's  Children?  The  words 
ari^,  *  To'  all  and  eveiy  the  childiren  of  !><>- 
fV)M^,  begotten  or  to  be  begotten  on*  her  body 
by  JainHs  Gtmberhiidhv  aind^  f/bV  hUts  for  ever;' 
arid  far  defahdt  of  such  issue^  &c.  then  over/ 
Now  Words  mord  emphatical  cannot  be  used  to 
crestee  a' fee,  thkn  to  *  A.  and  his  heirs  for  ever/ 
Undotibtedly  these  words  may  be  controlled  by 
subseqiient  ones ;  and  were  propeily  so  in  Ives 
y.  Leggy  cited  h^  the  defendants  cdunsel;  be- 
csAise  there  the  limitation  was  to  hid  daughter,  and 
the  children  of  her  body  begotten,  and  their  beirs, 
and  afterwards  to  a  person  who  might  by  possi- 
bility havd  been  hfeir  to  those  children.    That 

(g)  Ld;Ilaymond/101.  Whierfc  tli^  words  are* '' fof  WaAt 

(H)  S'Mod.Se^.  ofissu^ofhihi/* 

(I)  (Jarth.  343:     The  safne         (kys  T.  R'.  4S4. 
case  ifl  reported  in  H&lt^  6^8^' 
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sufficiently  explained  the  intention  of  the  devisor, 
bedaus^  there  could  not  be  a  failure  of  heirs 
general  while  the  remainder-man,  or  any  of  his  de- 
scendants, were  living.  But  that  case  differs  from 
the  present,  because  there  the  limitation  over  was, 
'  in  default  titereof,'  namely,  heirs;  and  here,  *  in 
default  of  ismeS  which  is  referrible  to  children. 
It  has  been  argued,  that  this  testator  contem- 
plated that  he  might  have  no  children,  or  that 
they  might  die  in  his  lifetime,  and  that  under  that  * 
idea,  and  for  default  and  want  of  issue,  he  limited 
over  the  estate  to  the  plaintiff  for  life,  and  to  her 
children  in  fee,  and  for  default  of  such  issue  to 
his  own  right  heirs ;  and  that  the  words  "  for 
default  and  want  of  issue,"  mean,  '^  in  default  of 
issue  living  at  my  death ;"  but  the  words  "  in  de- 
fault of  issue"  are  not  construed  to  mean  "  in 
default  of  issue  living  at  my  death,"  unless  in 
cases  oi personal  estate,  as  was  stated  by  Mr.  Jus- 
tke  BuUer  in  Doe  v.  Perryn  (J).  I  do  not  find 
any  words  in  this  settlement  expressive  of 
an  intent,  that  if  the  settler  had  daughters  in 
lus  lifetime,  who  should  die,  that  the  estate 
should  go  over ;  but  he  appears  to  have  meant, 
first,  that  his  male  issue,  his  sons,  should  take  a 
fee,  and  if  there  were  none,  then  that  his  daugh- 

(0  3T.R.  494.  Lord  Ken-  Lord  EUon,   ia  Cooke  v.  De 

yon  appears  to  hare  been   of  Vandes,  9  Ves.  197,  203,  con- 

a  difFerent  opinion   in  Porter  curs  in  the  opinion  of  Mr.  Jus- 

V.  Bradley,  3  T.  R.  143.,  but  tice  Buller, 
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teiB  should  take  a  fee.     The  plaintiff,  therefore, 
must  have  a  decree  according  to  the  prayer  of 


her  bill. 


» 


Of  Surrenders  on  Condition^  and  Release  of  Right. 

Copyholds  may  be  surrendered  on  condi- 
tion (183),  and  if  the  condition  is  performed  ac- 
cording to  the  terms  of  the  surrender,  the  surren- 
deror (even  though  the  surrenderee  has  been 
admitted),  may  re-enter  without  new  admit- 
tance (184),  for  he  will  be  in  of  his  old  estate ; 
but  if  the  condition  is  broken,  for  instance,  when 
upon  a  mortgage  of  copyholds,  the  surrenderee 
is  admitted,  and  the  money  is  not  paid  at  the 
appointed  time,  so  that  there  is  an  equity  of 
redemption  only  remaining  in  the  surrenderor, 
there,  his  re-admittance  is  necessary  (185);  which 
admission,  as  I  have  already  shewn,  will  break 
the  line  of  descent  of  an  estate  taken  from  the 
maternal  ancestor  (186). 

If  the  condition  is  strictly  performed,  or  when, 
in  the  case  of  a  mortgage,  the  money  is  repaid  be- 
fore the  admittance  of  the  surrenderee,  the 
steward's  entry  of  such  performance  or  payment, 

(183)    fVade'i  case,   5  Co.  (184)  Gflb.  Ten.  276.     Si- 

114.  Ante  p.p.  159.  (n.  90.)  306.  monds  v.  Lawnd,  Cro.  £liz.  239. 

But  a  power  of  re-entry  cannot  (185)    Fawcet    v.   Lowther, 

be    reserved    to    a    stranger.  2  Ves.  300.    GUb.  Ten.  276. 

Gooch's  case.  Lane  99.  (186)  Ante,  p.  56. 
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jeicieia(187);  ^d  jf  0^^  ^i^i:^^^  h^s  A^  l^/^W 
presented  according  to  the  custom  of  the  .mfuii;^^ 
no  notice  need  be  taken  of  it  on  the  rolls  (188). 

When  the  condition  is  for  the  payment  of  a 
sum  of  mo^ey,  |f e^4er  of  tl^e  ^^oji^ey  p^  ^^  ^r 
renderor  will  save  the  condition  (189), 

^  co^ditiQn,  or  9p  equity  qf  jre4<^W|^99»  9ay 
be  i:ele?ifiie4  hy  4eed  to  ft^  ajjiflpq^cj/erjae,  jf  j[i^  ^ 
hem  a4wtted,  ^y/en  s^pul4  ith^  cf)p^^f»  wt. 
ii^ve  been  forfeited  <*»0);  .aiji,  m^e^,  ^ft^  ad^ 
imtjtance  of  the  surrenderee,  tfc^e  pqu^ty  of  rie- 
demptioxi  caiwo^  properly  bie  ^jctinguiph^d  by  * 
surrender,  although  ^Moh  surrender  xaigbt  pos- 
sibly  be  held  to  Qperate  a^  a  jcelease. 

(187)  Although  it  is  very  the  Court  of  Cjiai^cei^  ^refiisef 

usual   to  discharge  a  condi-  to  interfere,  except  to  direct  all 

tional  surrender  of  copyholds  issue  to  try  the  question,  whe- 

by  way  of  mortgage^  by  an  tiier  the  lord  was  abound  by  the 

ehtryof  this  nature,  at  any  («m€  custopi  to  acc^t  ^  8fiQ9irf 

before  adnuttance,  yet  there  is  surrender,  Tredwify  y.  JPot/f^- 

an  evident  irregularity  in  so  leif,  2  Vem.  367. 
doing,  after  the  condition  is  for-  (188)    pawcet    v.  Lowther, 

ieited.  '  '     ^  « Ves.302. 

Where   a    conditional    sur-         (189)  Wade* 8  case,   5  Co, 

render  was  forfeited,   and   it  114.  b.    Qilb.  Ten.  1^^.    C^. 

v^  desired  tl^t  t^e  old  Qifr-  Li(^.  9^?.  a.  et  .s§q.  ^ui^  ^ 

render  should  be  taken  up,  and  Paulier  v.  Comhill,  Cro.  Eliz. 

a  new  one  i^¥u{e,  b|it  t^e  lord  3^61. 

insisted   that   ih^   mortgg^         (}^    ff^     ^    9iW^^» 

shoid^  l>e  admitted  an^  pfiy  a  4  Co.  95.    Hull  y.  $ftarr^^<^J[« 

fine,  and  cfiuse^  procJupitiqns  Cp.  ^ac.  3^.    Co.  J^itt.  ^^9.  f . 

to  be  made  for  ^|Lat  purpose,  lb.  (n.2.) 
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A  release  of  li^t  to  a  person  who  lias  been 
jwongfeUy  admkted  is  a  good  extrnguishment  of 
.sueh  ligbt  (1©I) ;  and  a  smrender  by  afeme  eorert 
And  her  tradband,  to  the  tenant  w  possession  by 
ja  wMngAd  Cide,  the  nght  beii^  m  the  yrife,  who 
^TBfi  aeeretly  -eKamined  as  to  ber  consent  before 
die  fitewaid,  was  lieM,  in  Ibe  ease  of  8tane  r. 
ExUm  (192),  to  be  a  good  release  of  the  right, 
without  any  particular  enstom  for  it ;  but  with 
the  exception  of  a  feme  covert,  who  cannot  re- 
lease a  copyhold  interest  by  deed,  it  should  seem, 
that  a  mere  ifgfat  is  not  properly  the  subject  of 
surrender  (193). 

A  release  which  would  operate  to  the  prejudice 
cf  the  lord,  could  not  be  supported  (194) ;  there- 
fore should  there  be  a  custom  in  a  manor  enabling 
ttie  lord  to  compel  a  surrenderee  to  come  in  and 
be  admitted,  I  apprehend  that  the  right  of  any 
person  to  whom  a  surrender  should  be  made, 
could  not  be  extinguished  by  a  deed  of  release ; 
and  it  is  to  be  recollected  that  an  unadmitted 
disseisor,  is  not  capable  of  a  release  (195). 


(HI)  ESiU  &  QiMiiilofi,4  Co. 
S|»«  AinmNtrAoffii  y.  Bmnber* 
$km,  Hnt.66.  Co.Iitt.  59.  a. 
(n.8.)  Co.Cop..8.  S6.  Tr. 83-4; 
and  see  WlwtUm  v.  WiUiamt, 
Cro.  Jec.  101.  10  East,  595,  in 
Doe  &  Bfighiwen.  6  Vin.  Cop. 
Z.a.  pl.S,7>ll. 

(199)  3  8ho.88. 

(193)  KUehQuemtfm,HuU 


%i  Sharbrook,  irin  sap.  and  see 
MoiikmoFt'M  case.  Hell.  ISO. 
6  Vin. Cop.  Z.a.  pL 8.  I  Walk, 
on  Cop.  61.  1  Vol.  Ca.  & 
Op.  158,  and  Spwdlar  &  WU- 
ford,  %  Vera.  16. 

(194)  See  ante,   (n.  191.) 
6  Vin.  Cop.  Z.  a. 

(195)  ilfofftmore's     case, 
&  QnmnUm,  siq>.  Wake- 
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A  release  of  right  would  at  a  very  distant  pe- 
riod be  presumed  in  favour  of  a  person  who  had 
procured  admission,  but  in  the  case  of  Doe  d. 
Milner  v,  Brightwen  {\9Q)y  it  was  held,  that  a 
release  of  right  could  not  be  presumed  during 
the  existence  of  a  legal  interest  which  would  pre- 
clude the  assertion  of  the  right,  nor  within  .20  years 
after  it  had  terminated. 


Of  Surrenders  to  Charitable  Uses  :  And  herein 

o/*  Mortmain. 

Copyholds  maybe  conveyed  to  a  charitable 
use  as  well  as  freeholds  (197),  and  when,  prior  to 
the  statute  of  9  Geo.  2.  c.  36,  a  copyholder  was 
desirous  of  settling  his  estate  for  the  benefit  of 
a  charity,  it  was  the  usual  practice  to  surrender 
to  some  friend,  to  the  use  of  [or  rather  in  trust 
for]  the  particular  charity ;  and  as  such  surrender 
did  not  operate  to  the  prejudice  of  the  lord  with 
respect  to  his  services,  (the  surrenderee  becoming 
the  tenant  of  the  land,  and  the  use  [or  trust]  only 
vestii]^  in  the  charity,)  the  lord  was  compellable 
to  admit  the  surrenderee ;  but  it  should  seem  that  a 
charitable  use  could  not  at  any  period  have  been 

/ord*«case,  1  Leo.I02.  Gilb.Ten.  (197)  Kenson^s  case,  1599,  ia 

118,  193.    6  Vin.  Cop.  Z.  a.  Cane.  Duke's  Char.  Uses,  80. 

pi.  3, 7>  11  TOOBTg,,  12.  Same  by  Bridgman,  p. 36 1 .  Att. 

(196)  10  East.  690,  596.  General  v.  Foyster,  1  Anst,  116. 
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created  of  a  copyhold  interest,  to  the  prejudice 
of  the  services  due  to  the  lord  (198).  . 

It  was  also  a  common  practice,  prior  to  the 
above .  statute,  for  a  copyholder,  by  his  will,  to 
empower  his  executors,  or  some  sole  or  aggregate 
corporation,  to  sell  his  copyhold  lands,  the  pro- 
duce to  be  applied  to  charitable  uses,  and  the 
Courts  of  Equity  would  compel  the  heir  to  give 
effect  to  this  intention  (199),  and,  if  necessary, 
supply  the  want  of  a  surrender  to  the  use  of  the 
will,  as  we  shall  presently  see  (200). 

But  as  copyholds  are  clearly  within  the  opera- 
tion of  the  Stat,  of  9  Geo.  2.  c.  36.  (201),  the  only 
mode  now  of  disposing  of  a  copyhold  estate  for 
a  charitable  purpose,  is  to  make  a  surrender  of 
the  legal  interest  to  some  proper  person,  either 
in  the  nature  of  a  voluntary  conveyance  (should 
the. lord  object  to  any  reference  to  a  trust  deed), 
or  expressly  upon  the  trusts  of  a  deed  of .  even 
date  with  the  surrender ;  and  then  by  deed  re- 
ferring to  the  surrender,  to  declare  the  charitable 
purposes  desired  to  be  created,  which  deed  must 


(198)  Ranshaw  &  Robdttom 
in  €anc.  43  Eliz.  cited  in  Duke*s 

« 

Char.  Uses^  by  Bridgman^  135. 
This  case  shews  that  the  lord  is 
not  compellable  to  admit  a  cor- 
poration i  ante,  p.  125.  And  see 
Duke's  Ch.  U.  by  Bridg.  pp.137, 
1(J2>'356.  Bro.  'Fealtie  &  Ho- 
mage/ pi.  15.  Co.  Litt.  66,  h, 
2  Lord  Raym.  86*4. 


<199)  Guiddy's  case,  4  Jac. 
in  Canc.  Bridgman's  Duke  Ch. 
U.  135. 

(200)  Post,  tit.  '  Surrender 
to  Win.'     43  EHz.  c.  4. 

(201)  Arnold  v.  Chapman, 
( Foundlmg  Hospital  case) 
1  Ves.  108.  Bridgilian's  Duke 
Ch.  U.  420.  Doe  d.  Howson 
yWaterton,  3  Bam.  &  Aid.  149. 


hB  ^^  iadented,  soaled,  -aii^l  ^iliv^eredl,  in  Hne  ^pve- 
sence  of  twa^rjoore  ciwdiilleairitniesses,  imeUre 
dCalendar  iqoQtfae  at  lieait  hetove  the  deatii  of  <the 
«k)Qar  ^ittdudttng  die  ««[ays  of  the  ^xeoutioii  ^m4 
4leadx),  :iMMl  iie  inMitied  u  ^die  fi^h  <yOiirt  ^ 
Gka^cety  midia  mx  <i!aleEdar  taontbs  next  ^fter 
ih«  execution  iheteoff  ^Lod  sudi  settlement  mast 
be^QMide  to  take  edectdn  poseesjsiop  £>r  the  cha* 
l^itdble  4Me  intended,  and  be  nv^oiit  ^nj  poww 
a/  revocaitioii,  4amat,  ^w  emidition,  for  the  benefit 
of  the  donor,  ^r   any  person  clakiring  under 

in  Ae  report  of  the  caee  of  Dae  d.  Hewson  v. 
Wat&rten  (flOS),  ^ioh  was  an  ejectment  <aied  at 
the  SiiiiMn^  assises  1819,  for  the  eounty  of  York, 
before  Wood  B.,  4|ie  following  facts  are  stated  to 
ha^re  appeared :  Robert  Yoward,  being  seised  of 
the  premises,  which  were  copyhold  of  the  manor 
of  RatkweUj  surrendered  them  by  writing  dated 
19  J«iiy  1746,  into  the  hands  of  the  lord  of  the 
manor,  io  the  use  of  certain  persons  therein  named, 
their  heirs  and  assigns  for  erer ;  in  trust  never- 
theless to  and  for  the  use,  benefit,  and  habitation, 
of  Ihe  poor  of  the  town  of  Rothwell  for  ever. 
The  trustees  were  duly  admitted  at  a  court  holden 
Optober  1^,  1743.  The  Jesfipr  q/  tj^e  plaintiff 
was  tl^e  el4§8it  boq  of  the  Jast  iwwing  Iraatee^ 
who  iiied  in  iTfiO,  and  he  was  duly  adnuMed 

«  * 

{SIfH)  See  tfie^tof 9  Gep.8,  Doaatioii^  in  tbe  QQiQe ^  Ibe 

in  the  Appendix.     Vid^  also  C}erk  of  tl^  ^eaoe. 
555  Qtfi.  3.  c.  192  (Appei^di^)  («03)  AiUp,  p.  249. 

for  the  registering  Charitable 


totwt  the  90  October  1813,  on  inq^^iudtioa  of  iBbe 
ihovMge^  .upon  <^  like  truats.  No  ayidence  iiras 
givjen  to  isfaev  when  Robert  toward  died.  At 
-the  trial  it  was  xtlqected  hy  the  co|insel  for  4be 
diefimdants  that  this  surrender  was  ;roid  by  Ae 
statute  9  Geo.  St.  c.  86,  none  of  its  provisions 
iiayiag  iheen  xromplied  w^,  and  the  case  of  Ar- 
noifl  ife  CAc^mum  (^04,)y  was  xn^  to  shew  that 
copyholds  were  wiliiin  that  act.  The  learned 
#udge  hejng  of  ithat  x>pinaoa  directed  a  nonsuiC. 
Ajud  upon  a  motion  for  a  new  trial  it  was  con- 
tended, 4hat  though  a  devise  of  x^opyhold  was 
Jldd  to  be  within  the  ^  Geo.  8.  c.  36,  in  the  case 
of  AfTudd  &  Chofman^  y/esp  a  conveyattce  of  copy- 
JmIicI,  .as  here,  in  Ihe  iifetune  of  ittie  party,  was 
SIQt  within  thl^  statute;  and  that  a  copytiold 
.<MHAd  9Qt  psfis  by  a  bargain  and  sale  enroiled, 
irhich  WW  4be  form  dir^c^ed  hy  tiate  act  That  it 
|vas  not  withw  the  wisehief  intended  to  be  re* 
jflf^^  by  ^he  atotote,  a  oopyhold  not  passing 
by  ft  priya^  .conveyapce  but  by  surrender  oply, 
frl^fch  9rJ9i3  a  piiMic  »ct  done  openly  in  |iie  land's 
i^^irt.  Th^  tibie  statut^  did  not  make  Koid  tiie 
1^9^  ye^te,  iand  tber^foce,  as  the  plaintijflT  had 
Ififin  adqiitted,  h^  might  recover  at  la^(205). 
!Sl?fiP<>flWg>  himfsy^y  ikM  a  bsgi^gain  and  sale  and 
^  ^nrglmfBnt  weve  necessary^  that  they  might, 
9^^  P9  IPPg  9»  ^oy,OM»it,  he  presumed  to  have 

(^2CH)    I   y^.    1Q6.    ^>  (905)  £^06  d.  STpone  V.  €c!pe- 

p.  249.  stake,  6  EwH,  331. 
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existed  (206).  And,  as  to  the  objection,  that  it 
did  not  appear  that  the  surrenderor  survived  for 
a  year  after  the  surrender,  it  was  sufficient  to  say, 
that  as  it  appeared  he  was  alive  when  the  sur- 
render took  place,  the  court  would  also  presume 
that  he  continued  alive  for  a  twelvemonth  after- 
wards. Abbot  C.  J.  observed,  that  the  case  cited 
of  Arnold  &  Chapman^  was  a  distinct  authority  to 
shew,  that  copyhold  as  well  as  freehold  lands, 
were  within  the  operation  of  the  9  G.  2.  c.  36. 
And  if  it  were  perfectly  clear,  that  it  was  impos- 
sible for  the  mode  of  conveyance  pointed  out  by 
the  statute  to  be  adopted,  in  the  case  of  copy- 
hold, the  only  consequence  that  would  follow 
would  be,  that  the  statute  would  absolutely  pro- 
hibit any  conveyance  of  copyhold  to  charitable 
uses.  But  it  would  by  no  means  be  a  legitimate 
consequence,  that  copyhold  lands  could  lawfully 
be  conveyed  without  the  formalities  required  by 
that  act.  That  the  act  was  passed  for  the  sake 
of  public  policy,  and  to  prevent  persons  from 
conveying  their  lands  to  charitable  uses  in  a 
secret  manner,  at  or  near  to  the  time  of  their 
death.     It  therefore  had  directed  the  execution 

m 

in  the  presence  of  two  witnesses,  and  the  enrol- 
ment in  Chancery,  and  made  it  necessary  that 
the  party  should  survive  for  a  year.  That  it  was 
said,  in  the  principal  case,  that  the  court  might 

(206)  Mayor  of  Kingston  v.      Long  Buckby,  7  East,  45. 
Horner,   Cowp.  102.     Rex  v. 
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presume,  if  necessary,  that  a  bai^ain  and  sale 
and  enrolment  had  been  made.  But  that  the 
cases  cited  were  very  distinguishable  from  the 
principal  one,  and  no  instance  could  be  found, 
where  the  court  had  presumed  that  an  enrolment 
had  been  made.  His  Lordship  was  therefore  of 
opinion,  that  no  such  presumption  ought  to  be 
made,  and  that  there  were  no  sufficient  grounds 
for  granting  the  rule.  Bayley  J.  was  of  the 
same  opinion.  The  statute,  he  observed,  meant 
to  provide,  that  a  party  who  conveyed  his  lands 
to  charitable  uses,  should,  at  the  time  of  such 
conveyance,  be  of  full  understanding,  and  that 
the  conveyance  should  possess  the  greatest  pos* 
sible  notoriety.  That  it  was  said,  that  by.  a  sur- 
render of  copyhold  openly  in  the  lord's  court, 
this  would  be  effected.  But  that  was  not  so; 
for,  though  the  surrender  itself  be  notorious,  yet 
the  uses  to  which  the  lands  were  surrendered, 
need  not  appear  on  the  rolls  of  the  court  (207). 
Admitting  (he  said)  that  there  could  not  be  an 
operative  bargain  and  sale  in  that  case,  still  the 
parties  might,  at  least,  have  attained  the  object 
of  notoriety,  by  executing  a  deed  declaring  the 
uses  of  the  surrender,  in  the  mode  required  by 
the  statute,  and  having  it  enrolled  in  Chancery ; 
but  that  had  not  been  done.     That  as  to  pre- 

(207)  In  the  case  of  Car  v.  surrender^  by  the  steward^  was 

£2fi«(m^3  Atk.74.  LordHard-  sufficient,    without    specifying 

wicke  held,   that  an  indorse-  them  on  the  Court  Rolls  of  the 

ment  made  of  the  uses  on  the  manor. 
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sutning^  afi  ehrolmfent,  if  it  had  appeared  that  the 
rolls  df  Chaabery  had  bee&  8feal*ched/aiid  a  chasm 
had*  beeil^  distovered  about  the  period  of  tius- 
surrender,  it  might  haire  been  different.  That  at 
present  there  was'  no  evidence,  uj^tmr  which  such 
presumptioh  could-  bb  fouddedl  Ht^lroy d  J .  ijaid» 
that  it  apt)eared  to  him  that  copyhold  Idnds  were 
within  the  misiihief  intended  to  be  reiliedied' by 
the  statute  9^  Gl  2;  c.  361;  and,  if  so,  that  they  fell' 
within-  the  rule  of  law,*  which  skys,  that  cases 
within  the  mischief'  of  a-  statute,  shall  be  held*  to 
b^  included'  in'  the  general'  words  of  it.  And 
althbugh  a  copyhold'  must  pass  by  surrraider, 
and  not  by  biairgain  and  sale,  yet  it  was  clear,  that 
the  uses'df  the  surrender  ntigKt'be  declared,  by 
dded indented  arid  enrolled.  That, 'however,  Qae- 
added,)  had  not  beenMonb  in  the  present  case. 
Best  J.  concurred-;  and  the  rule  was  refused. 

It*  is^  generally  9U[^sed  that  copyholds  aK 
withih'  the  morUnain  acts  (208),.^  {HXiperly  so 
called' (200),  atnd  that  as  those  acts  extend  to  a 

{46s)'  9H.9.  c. 3d.  7£d:l.  c.36.  wa£f  ccrfodmonly  caUed  the 

8t.-9.  c.  1.   13  Ed.  1.  8t.  l\  C.32  statute  of  mortnuiui^  but  very 

&   c.  33.     34  Ed.  1.    St.  3.  improperly,  for  it  did  not  prer- 

18  Ed.  3.  St.  3.  c.  3.     15  R.2.  vent  the  aUenation  of  land  in 

c.  5.    23  Hi  8*.  c.  id.  ^ee  these  moriinain)    nor  was  that  the 

stathtes  ddfiect^'by  Mtt!  BV^s  obj^tt'  of  the  ^  aet ':  it  hkd '  no- 

in  hIS'  1S(  vtA.  p.  12.   classes:  thing  t^  do  with  that;  tin  ob- 

Vide   also    16  Vin.  Abr.  tit.  ject  was  to  prevent  devises  of 

'  mmjittM;  (A\  2.)  liuid;  oi^  aOf^  infers  in  kdd;  x^r 

(90$)  Sir  R2  P.  Afden',  M: R.  beqvf^'  df  money'  t6  h^li&i ' 

inX*o%*  V.  Fr^nth,  4  Ve»i  49T,  out  lA'  >iny  stith  ^t^rest;  iornky ' 

said,  that   the  stat.  9  Geb:  2.  cfmriOibUvat  Wlikt^b^er: 
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trust  esttrtd,  srliceiiee  of  tte  Kiiig^(at0)a8  aedlSF 
sary ,  when  a  surrender  is  made  of  cofiy.hold  YnkAS 
to^  ^  tmsteia  fer.a  corporate  body,  not  previoilhly 
enabled  by  ststuiteoi^  licence  to  boldiands'(itl-)::- 
BiA  as^the  King  is  arsharer  in  the  forfeiture  cKatedr 
by  the  iliMtmain  acts,  it  may,  at  least,  admit  of  ar 
question,  Whether  tiiey  wbuld  be  held  to  ektbiid  W 
a  suiTender  o£  copyholds;  either  imihediately  ix^ 
ar  corporadonv  or  to  a  trustee  for  tiieii<  ben(gfih 
And  it  is  to  be  recollected,  that  copyholdi^  ai^' 
held  not  to  be  comprehended  in  the  general^ 
words  of  the  statute  of  16  R.  %  c.  6,  of  PopeV 
Silllls,  on  of  2^  H;  6.  <*.  7,  of  Heretits,  or  0<* 
lr2  Gar.  %  of  Regioidesv  &c. ;  and  principally  be-' 
cau^  of  the  prejudice  that  would  accrue  to  th6< 
lord,  by  th^  Kingt's  being  a  sharer  in  the  forfeit 
ture  created  by  tbose  statutes  (212). 

There  are  few  uses j  however,  for  the  beiiefit* 
of  a  coiporate  body,  either  sole  or  aggregate,^ 
that?  would  not  be  deemed  of  a-  charitable  lia^ 
ture,  and  be  pi^ected  by  the  statute  of  43  W&if. 
c.  4.  (213);  but  it  is  to  be  kept  in  mind,  thtfta^ 
conveyance  whether  of   freehold   or  copyhold 

«  ■    -     »  ■ 

property,  which  would  have  been  aided  formerly 
by  the  statute  of  43  Eliz.,  must  now  be  fmmed 

(310)  See  7  &  8  W.  S.  o.  37-  (ftid)  Tlie^  endomii^ia  of  a 

(dll)  See  1  Watk.  on  Cop.  vicaniger,fi)rtheeticreaaeof  the' 

S48.  [3d  ]^d.3  minister's  maintenance,  would 

ifiWty  C}<r,  (idp.  8.  ^5.  TVl  seem  to  be  a  use  of  this  nature. 

193-4.    3  Sid.  43,  in  Harnng-  1  £d.  6.   c.  14.    Bridg.  Duke 

ton  y.  Smth,  ante,  pp.  9f,  10$.  Ch.  l)!  354. 
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with  a  due  regard  to  the  provisions  of  the  act  of 
9*Geo.  2.  c.  36. 

It  may  here  be  proper  to  apprise  the  reader, 
that  by  the  act  of  55  Geo-  3.  c.  147.  (214),  every 
parson,  vicar,  &c.  is  enabled  to  exchange  his 
parsonage  house  and  glebe  lands,  with  the  con- 
sent of  the  patron  and  bishop,  for  other  houses 
and  lands  of  freehold  tenure,  or  being  copyhold 
of  inheritance,  or  for  life  or  lives,  holden  of  any 
manor  belonging  to  the  same  benefice,  such  copy- 
holds after  the  annexation  to  the  benefice  to  be 
of  freehold  tenure :  And  also  to  annex  to  the 
benefice,  any  lands  held  by  copy  of  court  roll  for 
life  or  lives,  or  for  years  determinable  on  a  life  or 
lives,  of  any  manor  being  parcel  of  such  benefice : 
And  likewise,  (where  the  existing  ^ebe  does  not 
exceed  five  acres,)  to  purchase  lands  not  exceed- 
ing twenty  acres,  of  freehold  tenure,  or  being 
copyhold  of  inheritance,  or  for  life  or  lives, 
holden  of  any  manor  belonging  to  the  benefice, 
such  copyholds  upon  the  annexation  to  become 
freehold  tenure. 


Of  tJie  revocable  Nature  of  a  Surrender. 

We  have  already  seen  that  the  lands  of  a  copy- 
holder are  bound  by  the  surrender,  and  it  follows, 
that  a  surrender  is  not  revocable  when  supported 

(214)  See  this  act  in  the  Appendix. 
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by  a  valuable  or  other  obligatory  consideration ; 
but  » voluntary  surrender  may  be  revoked  be- 
fore, or  even  after  it  has  been  presented  (215); 
this,  indeed,  assuming  that  copyholds  are  within 
the  statute  of  27  Eliz.  c.  4,  would  be  a  necessary 
consequence  of  the  rule,  now  so  fully  established 
in  freehold  cases,  that  a  voluntary  conveyance  as 
against  a  purchaser,  even  vnth  notice,  is  deemed 
to  be  fraudulent  under  that  statute  (216) ;  but  it 
is  to  be  recollected,  that  the  inducement  to  a 
marriage,  is  a  sufficient  consideration  to  support 
a  voluntary  settlement  (217);  and  that  covenants 
in  marriage  articles  in  favour  of  collateral  rela- 
tions, have  been  executed  by  the  courts  of 
equity  (218): — Yet  it  should  seem,  that  the  mar- 
riage consideration  does  not  run  through  the 
whole  of  a  settlement,  so  as  to  induce  a  court  of 


.  (216)  Co.  Cop.  8.  39.  Tr. 
S7-8.  Kitch.  121.  Gooche's 
case.  Lane  99.  Doe  &  Rout- 
ledge,  Cowp.  705.  Burgoyne 
&  Spurling,  Cro.  Car.  273, 283. 
6  Vin.  Cop.  (Y.)  lb.  (T.  a.) 

1  Roll.  Abr.  499,  500.   (£.) 

2  D'Anv.  180.  pi.  2.     1  Waik. 
on  Cop.  87* 

(216)  Doe  &  Routledge,  sup. 
Ante,  p.  100.  tit.  'Statutes.' 
And  see  Doe  d.  Otley  v.  Man- 
ning, 9  East  59,  and  the 
cases  there  referred  to.  Vide 
also  Pulverioft  v.  Puiver- 
toft,   18  Ves.  84.     Buckle  t. 

VOL.  !• 


MUcheU,  ib.  100.  Corrmck  v. 
Trapaud,  6  Dow's  P.C.  60. 
But  a  voluntary  settlement  is 
good  as  between  the  parties  to 
it,  18  Ves.  92.  Smith  v.  Gar- 
land, 2  Meriv.  123. 

(217)  1  Atk.  190.  Cro.  Jac. 
158,  in  ColvUe  v.  Parker.  1  Ch. 
Ca.99.  Heuier  &  Oar/re,  2  £q. 
Ca.  Abr.  46.  pi.  13. 

(218)  Vernon    v.    Vernon, 

2  P.  W.  594.  Osgood  V.  Strode, 
ib.  254.    Sutton  v.  CJietwynd, 

3  Meriv.  255.  Pulvertoft  v. 
Pulvertoft,  18  Ves.  92. 
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equity  to  give  effect  to  a  covenant  in  favour  of  a 
perfect  stranger  (219).  And  it  has  been  lately 
decided,  that  a  limitation  to  a  collateral  relation, 
is  not  protected  and  rendered  valuable,  merely 
by  its  being  found  in  a  marriage  settlement  (220). 
But  a  limitation  to  collaterals  cannot  be  defeated 
by  a  purchaser,  when  it  id  so  interposed,  as  to  be 
Essential  to  the  support  of  limitations' valuable  in 
their  nature  (221). 


When  and  haw  Court  Rolls  may  he  amended. 

A  SURRENDER  wiU  uot  be  avoided  by  an  inad- 
vertence of  the  steward,  but  on  clear  proof  of  the 
error,  the  rolls,  it  is  said,  shall  be  amended  (222) ; 
and  this  would  seem  to  be  allowable,  as  far  as 
respects  any  variance  between  a  surrender  and 
the  entry  of  it  on  the  court  rolls  of  the  manor ; 
but  when  the  legal  edtate  has  been  drawn  out  of 
the  copyholder  by  an  actual  surrender,  ndt  ac- 
cording with  his  design,  and  even  contrary  to 
written  instructions,   I  must  suppose  that  the 


(S19)  SutUm  ▼.  Chetwynd, 
SMeriv.  S65. 

(220)  Johnson  v.  Legard, 
cited  S  Merb.  254,  and  since 
reported  3  Madd.  283.  In  this 
case  the  court  of  B.  R.  certified 
their  opinion,  that  the  limita- 
tions to  collaterals  were  void 
against  purchasers;  and  the 
Vice  Chancellor  confirmed  the 


certificate.  See  also  Lane's 
Rep.  22.  The  settlement  being 
made  by  a  tenant  b  tail  does 
not  alter  the  case.  Cormick  k 
Trapatui,  6  Tkm,  P.  G.  BS. 

(221)  Clayton  v.  Lord  ffU- 
tan,  3  Madd.  302.  n. 

(222)  Kiie%LQueinton,4Co. 
25.  1  Wktk.  on  Cop.  89.  2 
ib.  4a. 
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estate  of  the  surrenderee,  is  incapable  of  being 
defeated  at  law,  by  any  amendment  of  the 
court  rolls. 

In  Brend  v.  Brend  (223),  a  surrender  made  in 
pursuance  of  a  deed  of  cpvenant  to  settle  copy- 
hold lands  on  the  heirs  male,  was  eiltered  on  the 
roUst  to  the  heirs  general,  and  the  surrender  was 
decreed  to  be  vacated,  and  a  new  suirender  di- 
rected to  be  made  according  to  the  covenant. 

The  court  of  B.  R.  in  Burgess  &  Foster*^ 
case  (224),  held,  that  the  misentry  of  the  date  of 
the  court  should  not  prejudice  the  party,  such 
entry  not  being  a  matter  of  record,  but  aa  escroll 
only ;  and  that  on  issue  joined  of  the  time  of  the 
surrender,  or  of  the  time  of  the  court,  it  should 
not  be.  tried  by  the  rolls  of  the  manor,  but  by 
the  country. 

In  Hill  &  Wiggett  (225),  an  entry  in  the 
steward's  book,  and  parol  proof  by  the  foreman-of 
the  jury,  were  admitted  as  good  evidence  that  a 
feme  covert  had  surrendered  her  whole  estate, 
though  the  surrender  on  the  roll,  and  the  admis- 
sion, were  only  of  a  moiety. 

The  case  of  WifUer  &  Jeringkam  (226)  is  one 
of  considerable  interest,  and  was   as  follows. 

(223)  Fin.  Rep.  254  :— it  is  Towers  v.  Mowr,  ib.  98..  Walker 
probable  in  this  case,  tbatthe  v.  J^aZ^fr,  Barnard.  214. 
entry  <m  the  roUs  corresponded         (226)  Dy.  251.  b.  As  to  the 
witb  the  surrender.  admissibility  of  an  averment  in 

(224)  1   Leo.  289«    S.  C.     the  constraction  of  copyhold, 
4  Leo.  215.  assuraneeSi  see  ante,  p.  162, 

(225)  2  Vcm.  547  ^  and  see     et  acq. 

S  2 
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B.  covenanted  to  convey  all  his  lands .  and  tene- 
ments holden  of  the  manor  of  Hackney,  and 
afterwards  surrendered  divers  parcels  of  land  by 
a  specific  description;  the  surrender  was  en- 
rolled, and  the  following  words  added,  s.  ^'  hy 
*^  the  name  of  all  the  lands^  tenements,  and  heredi- 
^^  tamentSj  which  he  had  and  held  of  the  (tforesaid 
^^  manor  on  the  day  of  this  surrendeTy  ^c. ;"  and 
the  question  was,  whether  more  lands  than  were 
specified  in  the  surrender  should  pass,  which, 
says  the  reporter,  "  was  much  in  debate  for 
twenty-four  years  in  several  courts."  The  report 
of  this  case  concludes  thus,  ''  And  by  the  opinion 
**  of  Dyer  no  more  than  was  particularly  ex- 
^^  pressed  in  the  surrender  shall  pass ;  and  ac- 
"  cording  thereto  a  decree  was  made  by  Lord 
"  Wentworth  Lord  and  Chancellor  of  his  manor 
"  aforesaid,  whereof  he  afterwards  repented : 
"  Yet  many  others  agreed  with  the  above  opinion 
''  as  law." 

Of  the  Mode  of  enforcing  an  Agreement  to 
Surrender,  or  a  void  Surrender:  And  of  the 
proper  Method  of  conveying  an  Equitable  In- 
terest in  Copyholds. 

A  contract  or  agreement  to  surrender(227) 
or  a  surrender  which  is  void  for  want  of  present- 
ment in  due  time,  will  be  enforced  in  equity  in 

(227)  We  have  seen  that,  in  p.  123,  and  it  is  not,  therefore, 
strictness  of  law,  a  rent  charge  the  subject  of  surrender  and  ad- 
is  not  grantable  by  copy,  ante,     xnittance,   but  those  acts   are 
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favour  of  a  purchaser,  or  mortgagee  (228),  against 
the  heir  or  widow,  or  the  person  next  in  succes- 
sion where  the  first  life  in  a  copy  has  a  power  to 
dispose  of  the  estate  (229);  and  against  a  de- 
visee (though  a  child  of  the  testator),  or  a  volun- 
teer (230),  or  the  assignees  under  a  commission 
of  bankrupt  (231),  or  a  surviving  joint- tenant(232); 
and,  as  a  consequence,  against  a  purchaser  with 
notice,  in  favour  of  a  mortgagee  (233),  and  also 

evidence  of  an  agreement  for     2  Freem.  65.      Greenwood  ▼. 


salt^  and  are  good  in  equity. 
Austin  y.  Smith,  1  Leo.  315. 
Spmdlav  v.  Wilford  &  another, 
2  Vem.  16. 

(2S8)  It  has  been  decided 
that  there  \b  no  distinction  be- 
tween title  deeds  of  freehold 
property,  and  copies  of  court 
rolls^  when  deposited  by  way 
of  security,  but  that  an  equi- 
table lien  on  the  estate  is 
alike  created.  Exparte  Warner, 
1  Rose'8Bpt.Ca.286. 19Ves.202. 

(229)  Davie  or  Davies  v. 
Beardiham,  or  Beversham,  et 
ux.  1  Ch.  Ca.  39.  S.  C.  3  Ch. 
Rep.  4.  S.C.  Nels.  Ch.Rep.76. 
S.C.  2  Freem.  157.  9Mod.75. 
Barker  v.  Hill,  2  Ch.  Rep.  218. 
Bradley  v.  Bradley,  2  Vem.  165. 
Oxtoith  V.  Plummer,  Gilb.  Eq. 
Rep.  13.  S.C.  2  Vem.  636. 
Pattison  V.  Tompson,  6  Vin. 
(O.  e.)  pi.  2.  Keen  v.  Sparrow, 
ib.  marg.  Hinton  v.  Hinton, 
2Ves.631-8.  S.C.  Amb.277. 
Brown  v.  Raindle,  3  Ves.  257- 


Hare,  1  Ch.  Rep.  272.    Ante, 
tit. '  Freebench.' 

(230)  Martin '  v.  Seamore, 
I  Ch.  Ca.  170. 

(231)  Taylor  v.  Wheeler, 
2 Vera. 564.  S.C.  2Salk.449.5 
10  Mod.  492.  2  Ves.  633.  and 
see  1  Atk.  162, 191.  2  Atk.  562. 

1  Stra.  242-3.    3  Br.  Ch.  Rep. 
596.     Vide  also  1  ih.  269. 

Assignees  in  Bankruptcy, 
after  the  commission  is  super- 
seded, cannot  enforce  a  con- 
tract for  sale,  previously  aban- 
doned on  an  objection  to  the 
validity  of  the  commission,  al- 
though the  same  persons  are 
chosen  assignees  under  a  new 
commission.  Bartletty.Twhin, 
6  Taunt.  259. 

(232)  Hintony,  Hinton,  sup. 
Brown  v.  Raindle,  sup.,,  over- 
ruling Musgrave  &   Dashwood, 

2  Vem.  45,  63. 

(233)  Jennings  v.  Moore, 
2  Vem.  609.  Blenkarne  &  Jen- 
nens,  2  Br.  Far.  Ca.  278. 
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against  a  per&on  having  no  interest  at  the  time  of 
the  contra<:t,  but  afterwards  becoming  intitled  by 
right  (234) ;  tbongh  it  seems  donbtful  whether  the 
court  would^  in  the  latter  instance,  enforce  the 
contract  against  the  heir  (235). 

And  a  covenant  in  a  marriage  settlement  to 
Snri'ender  copyholds  (235),  though  of  a  voluntary 
nature,  vrill  be  carried  into  effect  against  the 
heir,  where  it  has  influenced  the  general  provi- 
sions of  the  settlement,  so  as  to  create  an  equity 
in  favour  of  the  persons  interested  under  the 
limitations  contained  in  it'  (237) ;  but  equity  will 
not,  as  a  general  principle,  enforce  a  covenant  in 
favour  of  a  volunteer  (238). 

A  parol  agreement  for  sale  of  copyhold  lands 
stands  precisely  on  the  same  footing  as  a  parol 
agreement  for  sale  of  freehold  property,  and  may 
be  avoided  by  a  plea  of  the  statute  of  frauds  (239); 
and  proof  of  part  performance  of  the  contract 


(234)  Morse  y.  Fiiulkner  and 
others,  I  Anst.  11.;  and  see 
Clayton  v.  the  Duke  of  New- 
castle, 2  Ch.  Ca:  119.   ft^eman 

» 

▼.  Roper,  1  Ch*.  Rep.  158. 
GoodHile  d.  Faulkner  and  others 
V.  Morse,  3  T.  R.  365.  biit 
see  li.  (^1). 

(2S5)  Morsey.  Faulkner  and 
others,  sup.  Parks  &  fVilson, 
10  Mod.  515.  AUson*s  case, 
9  Mod.  62. 

(236)  It  would  seem  that  a 
surrender  of  copyholds  will  not 
satisfy  a  genieral  covenant  in 


marriage  articles  to  purchase 
and  settle  lands.  Attorney  Ge- 
neral V.  Whorwood,  1  Ves. 
540-1 J  Belt's  Supp.  240.  And 
see  Pinnell  v.  HaXlett.  Amb. 
106.  S.  C.  2  Ves.  276 ;  Belt's 
Supp.  344. 

(237)  Neeoe  et  al.  v.  Keck, 
9  Mod.  106. )  MarUne  v.  Maxie 
et  al  Em.  388.     1  Vem.  240. 

(238)  Bellinghamy,  Lou>ther 
and  others,  1  Ch.  Ca.  243. 
9  Mod.  106.  [5th  Ed.]  And  see 
antCj  p.  257. 

(239)  29  Car. 2.  c.S.  8.4. 
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equally  takes  the  case  out  of  the  statute.  So 
where  there  was  clear  evidence  that  no  fraud  had 
been  practised,  and  that  the  defendant  had  done 
aeveral  acts  of  ownership,  as  ordering  in  .bricks, 
fishing  in  pon4s, .  &c^  a  specific  performance  of 
the  contract  was  decreed  against  him  by  the 
Court  of  Exchequer  (24Q). 

Where  there  is  a  natural  obligation  or  a  moral 
duty  »to  be  .fulfilled^  equity  will  enforce  an  agree- 
ment to  surrender,  or  supply  a  surrender  which 
is  void  for  want  of  presentment,  equally  as  for  a 
purchaser  or  mortgagee ;  but  this  aid  is  confined 
to  a  wife,  children,  and  creditors,  and  is  subject 
to  the  same  rules  in  favour  of  the  customary  heir 
when  unprovided  for,  and  the  same  distinctions 
between  a  lineal  and  collateral  heir,  as  prevail  in 
cases  of  devise,  where  ttie  copyholder  has  neg* 
lected  to  surrender  to  the  use  of  his  will:  In 
Rogers  v.  Marshall  (^241)^  the  counsel  for  the 
defendant  disputed  the  consideration  of  the  deed 

(240)  Barrett  v.  Gimeserra,  ohaaeiB).  See  also  Randal  y, 
Bunb.  94. .  Ani  see  Sugden's  Randal,  5tT,W,  464,  An  agrees 
Vend,  and  Purch.  98.  et  seq.  ment  to  surrender  entered  into 
[5th  Ed.]  1  Fonbl.  on  Eq.  by  the  wiife  before  marriage^ 
c.  3.  s.  8.  Evans*  Coll.  of  Stat,  will  be  enforced^  though  the 
1  VoL  pt.  2.  d.  1.  No.  17.  husband  die  before  it  is  done. 

(241)  17  Vet.  294 1  and  see  Baker  ▼.  OiU^,  2  Vem.  61. 
Nandike  v.  JVilkef,  Gilb.  Bq.  CoUer  v.  Layer,  2  P.W.  625. 
Rep.  114.  (in  this  case  a  spe-  Fide  also  Fursaker  v.  Rohimon, 
dfic  execution  of  a  bond  given  Gilb.  Eq.  Rep.  139.  (in  which 
by  the  husband  before  marriage  th^  aid  was  refused  to  a  natural 
wBftdecreed,  but  soas  to  secure  child>)  and  po9t,  tit.  '  Sur- 
the  issue  by  making  them  pur-  render  to  Will.'  • 
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stated  in  the  bill,  and  contended  that  the  equitf 
of  supplying  a  surrender  was  confined  to  a  wiH 
and  could  not  prevail  against  a  grafndchild,  hav- 
ing no  other  provision ;  and  the  Master  of  the 
Rolls  is  reported  to  have  said,  "  Upon  the  evi- 
**  dence  I  cannot  take  this  to  be  a  conveyance 
"  for  a  valuable  consideration.  The  question 
**  then  is,  whether  the  defect  is  to  be  supplied,  as 

m 

**  this  is  a  conveyance  for  a  younger  son,  upon 
**  the  consideration  of  love  and  affection;  and 
**  there  certainly  are  cases  of  supplying  the  want 
**  of  a  surrender  upon  a  deed,  as  well  as  a  will, 
"  for  a  younger  child ;  but  upon  the  same  prin- 
"  ciple  as  in  the  case  of  a  will,  or  the  execution 
^^  of  a  power:  that  is,  for  and  against  the  same 
'*  persons.  It  is  said,  this  is  the  case  of  a  disin- 
''  herited  heir ;  and  it  has  been  sometimes  laid 
"  down,  that  the  Court  will  not  supply  the  defect 
''  against  a  disinherited  heir;  or,  as  the  phrase 
•*  has  been  latterly,  against  an  heir  unprovided 
"  for,  that  is,  without  any  provision.  Here  they 
"  have  attended  only  to  the  former  circumstance. 
"  The  answer  states,  that  he  inherits  nothing, 
*^  unless  he  is  entitled  to  this  estate ;  but  does 
**  not  say,  whether  he  is,  or  not,  provided  for  in  . 
"  any  other  way.  Some  inquiry  is  necessary 
"  upon  that  point,  whether  he  has  any  other  pro- 
"  vision :  if  not,  I  incline  to  think,  that,  against  a 
'*  grand-child,  the  want  of  surrender  ought  not  to 
"  be  supplied.  The  question  has  never  been  de- 
''  termined  as  to  him;  though  as  against  a  col- 
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''  lateral  beir  it  has  beeii  held,  that  it  shall  be 
".supplied."  And  an  inquiry  was  directed,  whe- 
ther the  defendant  had  a  provision,  and  as  to  the 
nature  and  extent  of  it. 

And  where  a  settlement  of  freehold  estates, 
(which  was  upon  the  husband  and  wife  for  life, 
with  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail,  with  remainder  to  trustees  for  a 
term  of  years,  for  raising  portions  for  daughters,) 
contained  a  covenant  on  the  part  of  the  husband 
to  settle  copyhold  lands  upon  the  same  uses  and 
trusts,  as  far  as  the  custom  of  the  manor  would 
allow ;  and  a  surrender  was  made,  but  no  term 
limited  for  securing  the  portions ;  it  was  decreed, 
that  the  copyhpld  estate  should  stand  charged 
with  the  portions  according  to  the  prayer  of  the 
bill,  which  stated  that  there  was  no  issue  male 
of  the  marriage,  and  that  the  freehold  estate 
was  not  sufficient  to  raise  the  portions  for  the 
daughters  (242). 

But  in  Vane  v.  Fletcher  (2^3^),  the  Court  of 
Chancery  refused  to  compel  the  heir  to  give  effect 
to  a  voluntary  settlement  on  remote  relations, 
where  the  copyholder  had  given  a  letter  of  at- 
torney to  another  to  surrender,  which  surrender 
the  steward  refused  to  accept,  because  it  was 
objected  to  deliver  up  to  him  the  letter  of  attor- 
ney ;  the  Chancellor  ol>serving,  that  this  was  a 

(242)  Shouldham  v.  ShouM-      (O.)  pi.  36.   S.  C.  2  Eq.  Ca. 
ham,  2  Vcrn.  321 .  and  see  Wood     Abr.  55.  pi.  3. 
V.  Pesey,  5  Vin.  Cop.  Contract,  (243)  J  P.  W.  352. 
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lucky  accident  in  favour  of  the  heir,  which  equity 
ought  not  to  deprive  him  of,  any  more  than  if  the 
copyholder  and  the  lord  had  disagreed  about  a 
fine,  which  had  prevented  a  siirrender,  and  that 
this  being  a  voluntary  conveyance,  was  not  to  be 
assisted  in  equity,  like  the  case  of  a  conveyance 
to  a  wife  or  child. 

In  all  cases  of  necessity,  as  when  from  any 
particular  circumstances,  no  court  can  be  held  to 
give  effect  to  such  disposition  as  the  copyholder 
may  be  desirous  of  making  of  his  estate,  equity 

> 

will  supply  the  want  of  a  surrender.  (244), 

And  very  long  adverse  possession  will  render 
it  unnecessary  to  seek  the  aid  which  is  thus 
afforded  in  some  cases  by  the  Courts  of  Equity : 
So  where  a  writ  of  aid  was  brought  in  the  manor 
court  to  avoid  an  estate,  ^  for  that  no  surrender 
had  been  made ;'  it  appearing  that  the  rolls  were 
lost,  and  that  the  defendant  had  been  in  posses- 
sion for  forty-five  years,  the  Court  of  Chancery 
.granted  a  perpetual  injunction,  on  the  ground 
that  a  surrender  ought  to  be  presumed  (245). 

An  Equitable  Interest  in  copyhold  .lands 
is  not  the  subject  of  surrender  (246),  except  in 

(«44)  Muftel  &  SiMh,  4  Co.  v.  Coward,  2  Ch.  Ca.  150.  S.  C. 

95.a.  S.C.  Cio.Eliz.362.  iNew  1  Vem.  195 ;  vide  also  1  H.Bi. 

Abr.  472.  pi.  6.  And  see  1  P.W.  457-0. in fioe&£ow«,  1  Ve8.2S5. 

354-5.  2  Vera.  584-5.  (246)  But  a  surrender  is  the 

(245)   Kfdghi  V,  Jdamton,  only  mode  of  passing  a  legal 

2  Freem.  106  :  And  see  Lyford  interest  in  copyholds,  whether 
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■ 

the  instance  of  a  surrender  for  the  purpose  of 
barring  an  estate  tail  (247),  but  it  is  assignable ; 
kad  the  assignee  of  an  equitable  estate,  on  taking 
a  surrender  from  the  person  in  whom  the  legal 
copyhold  interest  is  vested,  may  compel  an  ad- 
mission upon  payment  of  a  single  fine. 

In  the  case  of  the  King  v.  the  Lard  of  the . 
Manor  of  Hendon  and  his  Steward  (24S)^  A-  bad 
covenanted  to  assign  and  surrender  to  B,  and 
the  covenant  was  presented  by  the  homage.  B. 
assigned  to  C.  who  took  a  surrender  from  A,  and 
an  application  of  C.  to  be  admitted  was  resisted 
by  the  lord,  oil  the  supposition  of  his  being  inti- 
tied  to  a  fine  from  B. ;  but  upon  a  motion  for  a 
mandamus  to  compel  the  lord  or  his  steward  to 
admit  C,  the  Court  of  B.  R.  held  that  C,  was  in- 

• 

titled  to  admission,  and  that  any  private  agree- 
ment between  A.  and  B.,  not  followed  up  by  a 
surrender,  could  not  give  the  lord  any  right  to  a 
fine,  notwithstanding  the  presentment  of  such 
agreement. 


Of  the  Surrender  to  Will. 

Although  this  branch  of  the  law  of  copyhold 
tenure  is  materially  altered  by  the  act  of  parlia- 

ii  be  in  poi$e»w>n,  or  of  a  rever-  (247)  Ante,  p.  76. 

iumary  nature,  ante,  p.  137-8.  (248)  3  T.  R.  484-5.    Vide 

And  see  Knight  v.  Cooke,  2  Ch.  also  Cooke's  Bpt.  Laws,  c.  8. 

Ca.  43.  s.  2. 
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ment  of  55  Geo.  3.  c.  192,  (249),  yet  I  think  it 
proper  to  go  into  the  subject  now  proposed  for 
consideration,  as  much  at  large  as  if  the  act  did 
not  exist ;  not  only  because  it  is  not  retrospective 
in  its  operation,  but  also  on  account  of  the  se- 
cond section  of  the  act,  which,  as  it  denies  the 
right  of  admission  to  any  person  claiming  under 
a  testamentary  disposition,  except  on  payment 
of  such  stamp  duties  (250)  and  fees  (251),  as  would 
have  been  payable  on  the  surrender  to  the  use  of 
the  will,  should  induce  stewards  of  manors  to 
recommend  the  copyhold  tenants,  to  surrender  to 
the  uses  of  their  wills  as  heretofore,  leaving  the 
act  to  operate,  (as  it  would  seem  to  have  been 
intended  by  the  legislature,)  in  those  cases  only, 
where  a  copyholder  cannot  conveniently  make  a 
surrender  of  his  estate. 

It  is  already  shewn,  that  the  legal  estate  in 
copyholds  can  pass  only  by  surrender,  unless, 

(249)  See  this  act  in  the  Ap-  courts  to  the  uses  of  a  will^  are 
pendix.  Vide  also  post^  tit.  exempted  from  all  stamp  du- 
^  Devise.*  ties  :  vide  the  above  stamp  acts 

(250)  It  is  rather  a  curious  in  the  Appendix. 

iact^  that  no  such  duties  were  (251)  In  many  manors  a 
payable  at  the  time  of  passing  larger  fee  is  payable  on  a  sur- 
the  act  now  under  considera-  render  out  of  comt^  than  for  a 
tion^  the,  stamp  duties  imposed  surrender  in  court  3  in  those  in- 
by  the  act  of  48  Geo.  3.  c.  149>  stances  a  steward  would  pro- 
having  been  repealed  by  the  bably  think  himself  intitled  to 
act  of  55  Geo.  3.  c.  184 ;  in  the  laiger  fee^  on  admission  of 
which  latter  act^  original  sur-  a  devisee  under  the  operation  of 
renders  out  of  courts  and  copies  the  above  statute, 
of  court  roll  of  surrenders  in 
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indeed,  under  some  legislative  enactment,  or 
upon  a  relinquishment  of  the  copyhold  to  the 
lord ;  and  it  follows,  that  the  will  of  a  copyholder 
is  merely  directory  or  declaratory  of  the  uses  of 
the  surrender;  but  the  general  terms  of  a  sur- 
render may  be  restrained  by  the  will  (252). 

It  would  seem  that  copyholds  might,  by  spe- 
cial custom,  have  been  devised  without  surrender 
to  will,  even  before  the  statute  of  55  Geo.  3.  (253.) 

And  that  a  custom  preventing  a  surrender  to 
will,  could  not  be  supported  (254) ;  such  a  custom 
may  well,  indeed,  be  thought  incapable  of  sup- 
port, being  in  restraint  of  a  right  which  exists 
only  by  custom  (255):  but  as  the  lord  was  at 
liberty  to  impose  such  conditions  as  interest  or 
caprice  might  dictate,  on  the  original  grant  of  the 
copyhold  estates  vnthin  his  manor,  it  would  be 
difficult  to  maintain  the  right  of  a  testamentary 
disposition  of  copyhold  lands  of  inheritance, 
against  a  prescriptive  mode  of  assurance,  which 
excluded  the  power  of  devising  thro'  the  medium 
of  a  surrender  (256). 

(252)3Leo.l8.ca.4S.ADon.  (254)  By  Lordllnirlow  in 

(263)     Wrofs  case,  P.  35  Pike  v.  WUte,  3  Bro.  Ch.  Rep. 

£Uz.  C.  B.  cited  Lit.  Rep.  26.  287. 

Bac.  Ab.  Cop.    (G.)    p.  724.  (255)  See  Wardell  v.  War- 

marg.    Hills  v.  mils,  Co.  Ent.  dell,    3   Bro.  Ch.  Rep.    116, 

124.   b.      Smith    v.    Paynim  4  East,  271.    7  East,  307. 

Carter,  71  ^  and  see  Devenish  &  (256)  Mr.  Belt  in  his  most 

Baines,  2  Eq.  Ca.  Abr.  43 .  but  co-  useful  edition  of  Brown's  Chan- 

pyholds  are,  clearly,  not  within  eery  Reports,  [3d  vol.  p.  286.], 

the  statutes  of  wiUs,  ante,  p.  105.  has  expressed  an  inclination  of 
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Stewards  of  manors,  those  at  least  who  are  well 

•  •  • '  ^  *  «  * 

acquainted  with  their  duty,  have  been  car^f^l,  in 
all  cases,  so  to  frame  the  surrender  to  will,  a^  to 
embrace  any  previous  general  ^^^^^  which  the 
copyholder  should  have  made ;  this  being  essen- 
tiiad  in  order  to  give  effect  to  tHe  testator's  inten- 
tion, if  by  his  will  he  has  contemplated  the  dis- 
position,  not  only  of  the  copyhold,  property  he 


opinion  similar  to  that  enter- 
tained by  the  author  on  this 
pointy  but  has  shewn  by  a  very 
interesting  note,  that  it  is,  at 
least,  doubtful  whether  Lord 
T&urlow  laid  down  any  such 
genend  proposition,  as  that  at- 
tributed to  him  in  Pike  &  White. 
Mr.  Evans  in  his  collection  of 
the .  statutes,  1  vol.  pt.  % 
Class  XI.  No.  1,  in  adverting 
to  that  dictum,  says,  "  This 
''  opinion  is  certainly  very  con- 
'^  duciveto.public  convenience, 
'*  with  regard  to  its  effects  j 
but  it  seems  very  difficult  to 
support  it  upon  the  principle 
of  mere  k^al  reasoning  j  or 
to  discover  upon  what  correct 
principles  a  custom  according 
with  the  general  common 
l^w,  and  not  affected  by  any 
legislative  provision,  could 
btf  controuled  or  superseded 
by  mere  judicial  authority.'* 
In  Church  v.  Mundy,  see 
12  V«.  4^6,  15  ib.  S9fi,  on  the 
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question  whether  the  reversion 
or  vested  remainder  of  a  copy- 
hold expectant  on  an  estate 
tail,  could  be  surrendered  to 
the  use  of  a  will,  Lford  Eldon, 
C.  stated  Lord  Thurlow*s  opi- 
nion above  dted,  and  said,  the 
court  would  hold  that  there 
iQight  be  a  surrender  to  the  use 
of  the  will,  though  no  instance 
could  be  found  upon  the  re- 
cords of  the  manor  3  or  if  there 
could  be  no  such  custom,  there 
must  be  some  mode  of  dispo- 
sition by  deed,  as  in  the  case 
of  customary  freeholds,  the 
want  of  which  [in  the  case  of 
cred^tors^  &c.]  the  court  wpuld 
supply.  Qut  it  ii^  observable, 
that  t^jpoint  of  a  prescriptive 
right  in  the  lord,  un&vourable 
to  a  testamentaiy  disposition  of 
the  copyhold  hmds,  does  not 
appear  tp  have  been  raised.  19 
the  latter  case.  Vide  W<irdM 
V.  Warden,  3Brp.  Ch,H(9p.lJ6. 
4  East,  371.  -7.  East,  SOZ. 
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then  possessed^  but  of  any  he  should  subse- 
quently  acquire;  for,  if  the  words  of  the  sur- 
render are  future^  that  is,  if  the  surrender  is  to 
such  uses  as  he  shall  appoint,  copyholds  pur- 
chased by  or  descended  to  the  testator  after  the 
date  of  his  will,  even  if  the  devise  is  in  the  very 
general  terms  of  all  his  real  estates,  will  not 
pass;  but  it  would  seem,  that  any  copyhold 
estates  which  the  testator  possessed  at  the  time 
of  making  his  will,  will  pass  by  such  a  devise, 
when  the  surrender  is  subsequent  to  it,  although 
the  words  of  surrender  are  future  (257). 

It  must  also  be  recollected,  tha^  a  codicil  to  a 
will  operates  as  a  republication,  so  as  to  bring  the 
will  to  ^he  date  of  the  codicil,  and,  consequently, 
to  give  effect  to  a  surrender  of  an  estate  acquired 
after  the  date  of  the  will  (258). 

And  it  has  long  been  settled^  that  after-pur^ 

(857)  Warden.  fTanie^  Amb.  Jackson  ▼.  Hurlock,  Amb.  487> 
999*  and  see  3  Atk.  178,  in  Barnes  t.  Craw,  4  Bio.  Ch. 
CarU  t;  CarU.  Spring  •  d.  Rep.  2.  S.  C.  1  Ves.  Jnn.  4d6. 
J\Uher  y.  BUe$  and  anaiher,  Pigott  v.  WaUer^  7  Ved.  98. 
1  T.R.485.  (n.f.)  8Ves.285.  Hairnet  y.  Coghill,  ib.  505$ 
dtes  S.C.  and  also  SadUer  &  12Ves.206.  DeBoihev.Lord 
Cre^MA,  before  C.  J.  Byre  Bngal,  16  Ves.  167.    Hulme 

(858)  Acherleg  v.  Vemm,  ▼.  He^gaie,  1  Meriv.  885. 
9  Mod.  68.  9.  C.  10  Mod.  518.      Gw)dtUle    d.    Woodhouse    and 


S.C.Comy.Sdl.  3Bit>.P.C.85;  others  v.  Meredith,  8  Matt,  and 

Doed.P4»teT.2>a«y,Cowp.l5d.'  Set.  13.   These  cades  ba^e  [fully 

Doe  d.  G&himM  t.  Pott,  Dongl.  settled,  that  4  codicil  is,  prima 

716.    Abd  see  Potter  v.  Potter,  fecTe,  k  republicadbn  of  a  'will, 

1  Yes.  437.  S.  C.    3  Atk.719.  so  as  to  pass  a^r  purchased 

Gibson     t.     Lord    Montfort,  lands;  and  that  It  requires  a^ 

1  Ves.  489.    Bek's^ui^.  191.  manifest  contrary  intention,  to 
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chased  lands  pass  by  a  will  containing  a  descrip- 
tion a||)licable  to  them,  when  surrendered  to 
uses  ideclared  or  to  be  declared  by  the  will  of  the 
copyholder  (259). 

As  the  lord  is  only  the  medium  of  surrender, 
a  surrender  to  will  does  not  pass  any  interest  to 
him,  but  the  lands  remain  vested  in  the  surren- 
deror, and  may  be  afterwards  surrendered  by 
him  to  a  purchaser  or  otherwise  (260). 

The  surrender  of  a  feme  copyholder  being 
suspended  by  marriage,  she  cannot  after  coverture 
devise  her  copyholds  pursuant  to  a  surrender 
made  when  sole  (261). 

And  as  the  surrender  of  a  joint  tenant  operates 


repel  that  effect^  as  in  Strath- 
mare  V.  Bowes,  7  T.  R.  482. 
Bowes  V,  Bowes,  2  Bos.  and 
Pul.  600.  A  codicil  is  also  a 
republication  of  a  will^  so  as  to 
make  a  newly  purchased  estate 
d^yis^  by  the  codicil^  subject 
to  a  charge  of  debts  contained 
in  the  will.  Rowley  v.  Eyton, 
2  Meriv.  128.  But  the  old 
cases  were  unfavourable  to  the 
constructive  republication  of  a 
will,  see  7  Ves.  117.  et  seq. 
1  Meriv.  293. 

And  it  is  a  settled  rule,  that 
a  codicil  will  not,  by  the  mere 
effect  of  republiskmg  a  will,  be 
an  execution  of  a  power,  unless 
an  intention  to  execute  such 
power  plainly  appears.   Holmes 


V.  CoghiU,  7  Ves.  499.  12  Ves. 
206.  Lane  v.  fVUkins,  10  East, 
241. 

(259)  Heylyn  v.  Heylyn, 
Ck)wp.  130.  Loffit,  504.  Jt- 
tomey  General  v.  Vigor  and 
others,  8  Ves.  286.  Denn  d. 
Harris  v.  Cutler,  cited  Cowp. 
131,  1  T.  R.  438,  8  Ves.  285. 
And  see  Sugden's  Vend,  and 
Purch.  164.  [5th  Ed.] 

(260)  Rtch  y.  Hockley,  Cro. 
Eliz.441-2.  4Co.23.a.  Thrust- 
out  d.  Gower  v.  Cunmngham, 
2  Sir  W.  Bl.  1046. ;  and  see 
Bur  gome  V,  Spurting,  Cro.Car. 
283^.  S.C.  W.Jones,  396. 

(261)  George  d.  Thombury 
V.  Rippon  &  Dawding,  Amb. 
627,  473.  marg.  ante,  p.  144. 
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as  a  severance  (262),  it  follows,  that  a  surfender 
6y  him  to  the  use  of  his  will,  and  a  devis^  m  pur- 
suance of  such  surrender,  will  be  good,  ^even 
though  the  surrender  is  not  presented  till  after 
his  death  (263).  . 

A  surrender  to  will  only  operates  on  the  in- 
terest which  the  copyholder  has  at  the  tin^e,  and 
will  not,  therefore,  pass  lands  subsequently  taken 
in  exchange  (264),  or  a  remainder  that  after- 
wards descends  to  a  tenant  pur  autre  vie  (265) ; 
but  an  existing  surrender  to  will  hasbeen  held  to 
support  a  devise,  so  as  to  include  the  ultimate 
remainder  or  reversion  in  fee,  limited  by  a  subse- 
quent surrender  to  uses,  under  which  there  never 
had  been  any  admittance  (266). 

An  equity  of  redemption,  until  the  admission 
of  the  mortgagee,  is  as  much  the  subject  of  sur- 
render to  will,  as  the  Und  was  before  the  mort- 


(2G3)  Ante,  p.  151. 

(268)  Consiable^s  case,  cited 
Co.  Litt.  59.  b.  P(yrter  v.  Por-^ 
ier,  Cto.  Jftc.  100.  AUen  ▼. 
Nash,  1  Brownl.  127.  S.  C. 
Noj,  152.  Benson  v.  Scott, 
4  Mod.  254.  Lex  Cust.  127. 
Gale  T.  Gale,  2  Cox.  Ch.  Ca. 
156.    2  Yes.  609. 

(264)  Erank  y;  Standish,  in 
Scac.  cited  1  firo.  Ch.  Rep. 
588,  and  15  Yes.  391. 

(265)  Doe  d.  Ibbott  v.  Cow- 
ling  et  ux.  6  T.  R.  63.  ,  And 

VOL.  I. 


see  GoodHtle  d.  Faulkner  and 
others  v.  Morse,  3  T.R.  365. 
Morse  v.  Faulkner,  1  Anst.  11. 
and  Doe  d.  Blacksell  and  others 
V.  Tomkins  et  ux.  II  East,  185. 
Vide  also  n.  (d.)  1  Watk.  on 
Cop.  127.  C2d  Ed.] 

(266)  Thrustout  d.  Golojsr 
T.  Cunningham,  ante,  p.  272. 
Fearne*8Cont.Rem.90.  Vawser 
fX'Jefferif,  16  Yea.  527.  3  Barn. 
&  Aid.  462.  And  see  Roe  & 
Gnjits,  4  Burr.  1956. 


*, 
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gage  (267);  but  a  surrender  to  will  is  not  ne- 
cessary in  the  devise  of  a  trust  or  equitable 
estate  (268),  and,  therefore,  not  in  the  devise  of 
an  equity  of  redemption^  virhere  the  mortgagee 
has  been  admittied  (269). 

We  will  now  proceed  to  a  consideration  of 
those  cases  in  which  a  court  of  equity,  with  a 
due  regard  to  the  inviolability  of  certain  moral 
duties,  and  in  analogy  to  the  aid  it  affords  to  a 
defective  execution  of  a  power  (270),  has  supplied 
the  want  of  a  surrender  to  the  uses  of  a  will,  and 
thereby  given  effect  to  a  manifest  or  constructive 


(967)  Doe  d.  Shewen  v. 
Wroot  and  others,  5  East^  13S-9. 
n.  jRr(efi66e{y.iScra/l(<m^SVe8.30. 
and  see  2  East^  530.  Perry  v. 
Whitehead,  6  Ves.  544.  Floyd 
y.  Aldridge  ^  WtLlu,  dted 
5  East^  137.  fVamewright  v. 
ElweU.  1  Mad.  Rep.  V.  C. 
Court.  627.  But  see  Feanie*8 
P.  W.  100. 

(268)  Davie  v.  Beardsham 
et  ux,  1  Ch.  Ca.  39.  S.C. 
3  Ch.  Rqp.  4.  S.  C.  NelB.  Rep. 
76.  S.  C.  2  Preem.  157.  9Mod. 
75.  IT.R.  601.«.  Jrdesoife 
V.  ^enne^j  2  Dick.  465.  Green- 
hiU  ▼.  GreenhUl,  2  Vera.  680. 
S.  C.  GQb.  Eq.  Rq>,  77.  S.  C. 
Pre.  Ch.  322.  Hawkins  v. 
Leigh  and  others,  I  Atk.  387. 
Macey    ▼•   Shurmer,    ib,  389. 


TuffneU  v.  Page,  2  Atk.  37.  S.C. 
Bara.9.  Car  v.  ElUson,  3  Atk. 
75.  Allenv.  PotUton,  1  Yes.  121. 
Attorney  General  v.  Andrews, 
1  Ves.  225.  Gibson  v.  Lord 
Moatfort,  1  Ves.  489.  See  also 
Wainewright  v.  ElweU,  sup.  in 
which  it  was  decided  by  the 
late  Vice  Chancellor^  that  an 
unadmitted  devise  has  no  title 
to  devise^  even  in  equity. 

(269)  Macnamura  v.  Jones, 
1  Bro.  Ch.  Rep.  481.  King  t. 
King,  3  P.W.  360.  Strnd- 
wicke  V.  Strudwicke,  dted  by 
Mr.  Cox^  n.  (1)  ib.  Brent  ▼. 
Be»t,  1  Vera.  69.  KigaU  v. 
IRgate,  Toth.  142.  but  see  An-- 
drews  v.  TuckweU,  Mos.  96. 

(270)  Chapman  v.  Gibson, 
3  Bro.  Ch.  Rep.  230. 
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intention  (271);  and  which  practice,  it  has  been 
snid,  originated  upon  charities  under  commis- 
sions of  charitable  uses,  after  the  statute  of 
43  Eliz.  c.  4.  (272). 

This  aid  is  confined  to  a  wtfe^  children^  and 
creditors  (273). 

As  TO  THE  Wife,  the  reader  is  referred  to 
Strode  v.  Falkland,  3  Ch.  Rep.  187-8.  Biscoe  v. 
Carttvright,  Gilb.  Eq.  Rep.  121.  Toilet  v.  Toilet, 

2  P,  W.  489.  Hawkins  v.  Leigh  and  others,  1  Atk. 
388.  Smith  v.  Baker,  ib.  385.  Taylor  v.  Taylor, 
ib.  386.    3  Bro.  Ch.  Rep.  231.  Roome  y.  Roome, 

3  Atk.  181.  Goodwyn  y.  Goodwyn,  1  Ves.  228. 
Byas  T.  Byas,  2  Ves.  164.     Tudor  v.  Anson,  ib. 

(371)  A  oonstructive  inten-  Attorney  General  v.  Dcvmng 
tion  is  raised  in  favour  of  credi-     and  other$,  Amb.  57S.   S.  C. 


tors,  but  in  the  case  of  a  wife^  or 
of  children^  the  intention  must 
be  perfectly  manifest.  Sampson 
V.  Sampson,  2  Ves.  and  Beam. 
337.  Byasv.Byas,^Ves.l64. 
Belt's  Sup.  315. 

(272)  yide  3  Ves.  69.  A 
devise  to  a  charity  has  been 
considered  as  a  direction  to  the 
hdr  to  make  a  surrender^  and 
goodj  therefore^  as  an  appoint- 
ment, under  43  Eliz.  Rwetfs 
case^Mo.  890.  Duke'sCh.VB.  by 
Bridgm.d56.  And  8ee  Attorney 
General  ▼•  Andrews,  1  Ves. 225. 
Attorney  General  v.  Sawtell, 
2  Atk.  4W.  Harrison  v.  Gros- 
vener,  2  Keb.  837.    Vide  also 


1  Dick.  414,  wherein  the  court 
would  not  supply  the  surrender 
for  a  charity,  as  there  were 
prior  limitations  in  strict  set- 
tlement, even  though  such  limi- 
tations had  failed.  But  now  as 
to  charitable  dispositions  of 
copyhold  property,  see  9  Geo.  2. 
c.36.    Ante,  p.  248. 

(273)  It  has  been  refused  to 
legatees.  Rafter  v.  Stock,  \  Eq. 
Ca.  Abr.  123,  pi.  12  :  Supp.  Vin. 
Abr.  Cop.  (M.  a.)  s.  3.  pi.  3.  but 
see  Palmer  v.  Palmer,  2  IMck. 
534,  in  which  case,  however, 
it  does  not  appear  by  whom 
the  bill  was  filed. 

T   2 
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682.  MarstoH  v.  Gmoan,  3  Bro.  Cb.  Rep.  170. 
Chapman  v.  Gibson,  ib.  229.  N.(l.)  to  Watts  v, 
Bullas,  1  P.  W.  flO.  Rnmbold  v.  Rumbold,  3  Ves. 
65.  fli/fc  V.  Bownton,  5  Ves.  557.  FiekUnff  v. 
ITtfmwMf,  16  Ves.  90. 

As  TO  Children  : 

« 

Vide  Smith  v.  Ashton,  1  Ch-  Ca,  263-4.  Hard- 
ham  V,  Roberts,  1  Vem.  132,  2  ib.  164.  Xe<«/e 
y.  Tawnsend^  1  Salk.  187.  Bradley  y.  Bradley  et 
al.  2  Vern.  163.  Croft  v.  Lyster,  cited  ib.  164. 
JBa^/i  and  Mountagtie's  case,  3  Ch.  Ca.  106.  Ba- 
ker V.  JenningSj  2  Freem.  234.  Pope  c*  al.  v.  6rar- 
/am/,  3  Salk.  84.  Strode  y.  Falkland,  3  Ch.  Rep. 
187-8.  FFa«5  V.  Bullas,  1  P.  W.  60.  and  n.  (1.) 
ib.  Bullock  v.  Bullock,  6  Yin.  Cop.  M.  a.  pi.  19. 
Burton  v.  Lloyd  or  Floyd,  ib.  pi.  20.  2  Br.  Par. 
Ca.  281.  3  P.  W.  285.  (n.  A.)  Weeks  v.  Gore, 
6  Vin.  Cop.  M.  a.  pi.  24.  Earl  of  Suffolk  v.  How- 
ard, 2  P.  W.  178.  ToUet  v.  Toilet,  2  P.  W:  489. 
Carter  v.  Carter,  Mos.  370.  Andrews  v.  Waller, 
6  Vin.  Cop.  W.  e.  pL  12.  Hicken  et  al.  v.  Hicken, 
6  Vin.  Cop.  M.  a.  pi.  30.  Cook  v.  ^mAam,  3  P. 
W.  283.  S.  C.  Ca.  Temp.  Talb.  35.  Hawkins  v. 
Leigh  and  others,  1  Atk.  388.  Macey  and  others 
V.  Shurmer,  ib.  389.  Rooms  v.  Roome,  3  Atk. 
181.  Goring  v.  JVcwA  anrf  others,  3  Atk.  191. 
Banks  v.  Denshaw  and  others,  ib.  585.  Goodwyn 
T.  Goodwyn,  1  Ves.  228.  Bya^sy.  BycLs,  2  Ves. 
164.     Tudor  v.  Anson,  2  Ves.  582.     Lindopp  v. 
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Mbarall,  3  Bro.  Ch.  Rep.  188.  Chapman  y.  Gib- 
son,  ib.  229.  Pike  v.  White,  ib.  286.  RumboM 
V.  Rvmboldj  3  Ves.  65.  Hills  v.  Dotvnton,  6  Ves. 
663r  Blunt  v.  Clitherow,  10  Ves.  589.  Gam  v. 
Gamy  16  Ves.  268.  Pennington  v.  Pennington, 
1  Ves.  &  Beam.  406.  Sampson  v.  Sampson,  2  Ves. 
&  Beam.  337. 

As  TO  Creditors  : 

Vide  Gary's  Rep.  9,  10.  Pope  et  al.  v.  Gar- ' 
land,  3  Salk.  84.  Challis  v.  Casbom,  Gilb.  Eq. 
Rep.  96.  S.  C.  1  Eq.  Ca.  Abr.  124.  S.  C.  Pre.  Ch. 
407.  Strode. y.  Falkland,  3  Ch.  Rep.  187-8. 
Drake  v.  Robinson,  1  P.  W.  443.  Harris  v.  In-  , 
gledew,  3  P.  W.  98.  Ib.  n.  (2).  Haslewood  v. 
Pop6,  3  P.  W.  322.  MaUabar  v.  Mallabar,  Ca. 
Temp.  Talb.  78.  Attorney  General  v.  ilfo«,  2  Eq, 
Ca.  Abr.  234,  pi.  23.  Car  v.  Ellison,  3  Atk.  73. 
Roome  v.  Ro6me,  3  Atk.  181.     JfA^//  v.  Beane, 

1  Ves.  215..  S.  C.    1  Dick.  132.     Byas  v.  JBya*, 

2  Ves.  164.  2Wor  v.  Ajison,  ib.  582.  Coombes 
T.  Gibson,  1  Br.  Ch.  Rep.  273.  JBia;%  v.  J5%, 
2  Bro.  Ch.  Rep.'325.  S.  C.  2  Dick.  698.  Lindopp 
V.  Eborall,  3  BrQ.  Ch.  Rep.  188.  Chapman  v.  ^i J- 
*o«,  ib.  229.  N.  (1)  to  Watts  v.  JBw/Za^,  1  P.  W.  60. 
Kentish  v.  Kentish,  3  Bro.  Ch.  Rep.  257.  GVom?- 
cocA:  V.  Smith,  2  Cox.  Ch.  Ca.  397.  Hills  v. 
Doumton,  5  Ves.  563.  Kidney  v.  Coussmaker, 
12  Ves.  136.  Pennington  v.  Pennington,  1  Ves, 
&  Beam.  406. 
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And  I  shall  shew,  under  the  section  of  devise, 
that  a  court  of  equity  will  supply  the  want  of  a 
surrender  for  creditors,  even  where  there  are  free- 
holds, if  the  freeholds  are  insufficient  for  payment 
of  the  debts,  but  not  when  the  freeholds  are  ade- 
quate  (274). 

Where  the  equity  is  equally  balanced,  the  court 
does  not  interpose,  so  that  a  surrender  will  not 
be  supplied  against  the  customary  heir,  being  a 
child  of  the  testator,  unless  such  heir  is  provided 
*  for ;  but  a  provision  made  for  him,  either  by 
the  parent  or  aUnnde.  brings  him  within  the 
rule,  without  regard  to  the  amount  of  such  pro- 
vision (275). 

This,  at  least,  was  considered  to  be  the  esta- 
blished practice  of  the  Court  of  Chancery,  until 


{974)  But  the  aid  would  be 
confined  to  the  amount  of  the 
debts,  if  the  estate  were  devised 
to  a  person  not  within  the  above 
rule.  1  Watk.  on  Cop.  141. 
Belt's  ed.  of  Brown*8  Ch.  Rep. 
Sd  vol.  171.  fl*  Supp.  Vin.  Abr. 
Cop.  (M.  a.)  8. 3.  pi.  3. 

(875)  Kettle  v.  Tworuend, 
1  Salk.  187.  1  £q.  Ca.  Abr. 
123.  3Bro.  Ch.  R.  231.  Bis- 
coe  V.  Cartwright,  Gilb.  Eq. 
Rep.  121.  Andrews  v.  Waller^ 
6  Vin.  Cop.  (W.  e.)  pi.  12. 
Hicken  et  al,  v.  Hicken,  ib, 
(M;  a.)  pi.  30.  Strode  v. 
Falkland,  8  Ch.  Rep.  188. 
Cook  v.  Arnham,  3  P.  VV.  283. 


S.C.  Ca.  Temp.  Talbot,  35. 
Smith  V.  Baker,  I  Atk.  386. 
Hawkins  v.  Leigh  and  others, 
ib,  388.  Macey  and  others  v. 
Shurmer,  ib.  390.  Chapman  v. 
Gibson,  3  Brp.  Ch.  Rep.  229. 
Pike  V.  White,  ib.  388.  Cooper 
V.  Cooper,  2  Vcm.  265.  Where 
the  elder, brother  had  been  in 
possession  20  years^  by  consent 
of  the  plaintiff,  (a  younger  bro- 
ther who  was  well  provided 
for,)  the  bill  to  have  a  surrender 
supplied  was  dismissed  with 
costs,  James  v.  James,  6  Vin. 
Cop.  M.  a.  pi.  12.  1  £q.  Ca. 
Abr.  123. 
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the  case  of  Hills  v.  Dawntan  (276),  in  which  Lord 
Rosslyn  (Chancellor)  observed,  that  the  distinc- 
tion as  to  the  consideration  of  the  state  of  the 
family,  had  been  for  the  last  twenty  years  com- 
pletely laid  out  of  the  question,  and  that  if  atten- 
tion were  to  be  paid  to  the  situation  at  all,  it 
must  be,  whether  there  was  a  provision  by  the 
will :  but  that  he  could  not  conceive  a  rule,  that 
set  you  to  seek  into  the  circumstances  of  the 
heir  at.  law. 

The  inconvenience  of  the  exception  to  the 
above  rule  in  favour  of  the  heir  at  law,  if  a  child 
of  the  testator,  evidently  appears  to  have  been 
felt  by  Lord  Alvanley,  in  the  above  case  of  Cht^ 
man  &  Gibson;  but  in  his  observations  on  the 
case  of  HiUs  &  Doumton^  which  will  be  found  in 
the  Appendix  to  Mr.  Sugden's  Treatise  on  Powers, 
he  declared,  that  if  the  case  of  a  son,  wholly  un- 
provided for,  were  to  come  before  him,  he  should 
hesitate,  notwithstanding  the  great  authority  of 
die  Lord  Chancellor,  to  make  a  decree  against 
him. 

1  am  not  aware  of  any  recent  authority  ex- 
pressly deciding  the  point,  upon  which  we  have 
seen  there  was  a  difference  of  opinion  between 
Lord  Rosslyn  and  Lord  Alvanley,  except  that  of 
Rodgers  v.  Marshall  (^IT)^  wherein  the  Master 
of  the  Rolls  adopted  the  opinion  of  Lord  Alvan- 

(276)  SVes.  657.  90.     Gam  v.    Gam,  ib.  9/&B. 

(277)  17  Ves.  294.  And  see     Belt's  Ed.  of  Bro.  Ch.  B«p. 
FiMvng  V.  Winwood,  16  Ves.     3  vol.  229.  n.  2. 
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ley,  holding,  that,  even  as  against  a  grand-child, 
the  want  of  a  surrender  ought  not  to  be  supplied, 
unless  he  had  a  provision  in  some  other  way. 
I  have  before  shewn  that  this  was  the  case  of  an 
informal  conveyance  of  a  copyhold  for  a  younger 
son,  and  that  an  inquiry  was  directed,  whether 
the  defendant  had  a  provision,  and  as  to  the  na- 
ture and  extent  of  it  (278). 

All  the  authorities  seem,  however,  to  agree, 
that  it  is  of  no  consequence  whether  the  pro- 
vision comes  from  the  parent  or  not,  and  that  if 
the  son  has  a  provision,  it  is  immaterial  how 
ample  or  scanty  it  may  be,  the  parent  being  the 
best  judge  as  to  the  quantum  of  the  provision  (279); 
yet,  I  apprehend,  it  must  not  be  merely  il- 
lusive (280), 

But  a  distant  heir  is  within  the  rule,  that  a 
surrender  is  to  be  supplied,  though  totally  un- 
provided for;  the  ssyne  natural  or  moral  obli- 
gation, as  between  a  parent  and  child,  not  apply- 
ing in  those  cases :  therefore,  in  the  above  case 
of  Chapman  &  Gibsonj  a  surrender  was  supplied 
in  favour  of  a  wife  against  the  customary  heirs. 


{97S)  Ante, p.2eS'4. 

(d79)  Goring  v.  Nash]  3  Atk. 
191.  3  Bro.  Ch.  Rep.  230. 
Kettle  V.  Townsend,  1  SaU^.  187. 
Cook  V.  Amham,  3  P.  W.  284. 

(280)  Hickenetal.y.Hicken, 
6  Vin.  Cop.  (M.  a.)  pi.  30.  An- 
drews   v.    Waller,  ib.    (W.  c.) 


pi.  12.  Boss  V.  Boss,  ib.  S.C. 
(called  Ross  v.  Ross),  1  Eq.Ca. 
Abr.  124.  Mr.  Watkins  was  of 
opinion,  that  what  the  heir  had 
acquired,  or  was  acquiring,  by  his 
own  industry,  coidd  not  be 
considered  as  a  provision.  See 
1  vol.  on  Cop.  135.  n.h.  [2d  Ed.] 
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a  nephew  and  niece,  without  regard  ta  any  pro* 
vision  made  for  such  heirs  (281). 

And  in  Fielding  v.  Winwood  (282),  the  equity 
of  the  wife  prevailed  against  the  collateral  heir, 
without  any  consideration  as  to  the  latter  having 
a  provision  or  not. 

Equity  in  aiding  a  devise  in  favour  of  a  wife  or 
childr<^,  where  there  is  clear  evidence  of  an  in- 
tention to  pass  copyholds,  does  not  regard  the 
circumstance  of  the  wife  or  children  being  other- 
wise provided  for  (283). 

And  the  want  of  a  surrender  will  be  supplied  for 
a  wife  or  child  having  a  limited  interest,  although 
the  persons  in  remainder  are  not  within  the  rule ; 
so  where  there  was  a  devise  to  trustees  to  sell, 
and  the  interest  of  the  produce  of  sale  to  be  paid 
to  the  wife  for  life,  and  after  her  decease,  the 
.principal  to  be  paid  to  the  children  of  the  tes- 
tator's sisters ;  the  Lord  Chancellor  ordered  the 
copyholds  to  be  sold,  the  wife  to  have  the  interest 
of  the  purchase  money  for  her  life,  and  then  the 
money  to  result  to  the  customary  heirs  (284). 


(281)  See  Belt's  Ed.  Bro., 
Ch.  Rep.  3  Vol.  239 vB.  2  &  3. 

(282)  16Ve8.90.  Fide  also 
Smik  V.  Baker,  1  Atk.  385. 
Taylor  v.  Taylor,  ib.  886. 
3  Bro.  Ch.R.  231.  N.  (1.)  to 
WaiU  &  BuOoi,  1  P.  W.  60. 

(283)  Kettle  &  Toum$end, 
1  Salk.  ISy.  Carter  v.  Carter, 
Mose.  365.    Baker  v.  Jennings, 


2  Freem.  234.  Burton  v.  Lhyd 
or  Floyd,  ante,  p.  276.  Weeks  v. 
Gore,  6  Vin.  Cop.  M.  a.  pi.  24. 
Andrews  v.  Waller,  ante  p.  280. 
Cook  y.  Amham,  Ca.  Temp. 
Talb.   37.      Tudor  v.  Anson, 

2  Ves.[582.  Smith  v.  Baker,  sup. 
Gwif^  V.  Nash,  3  Atk.  191. 

(284)    Marston  v.    Gowan, 

3  Bro.  Ch.  Rep.  170. 
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And  yirfaere  the  heir  was  not  wholly  improvided 
for,  equity  supplied  the  want  of  a  surrender  in 
favour  of  a  second  son^  although  the  devise  was 
in  remainder  expectant  on  the  decease  and  fail- 
ure of  issue  of  the  testator's  heir,  and  though 
other  provision  was  made  by  the  will  for  such 
second  son  (285). 

The  above  rule,  founded  on  the  best  principles 
of  equity  and  justice,  is  equally  applicable  to  lands 
of  gavelkind  and  borough  English  tenure  (286). 

In  the  case  of  Kettle  &  TWiuauf  (287),  Loid 
8omer^  decided,  that  a  surrender  ought  to  be  sup- 
plied in  favour  of  a  grandchild,  but  his  decree 
was  afterwards  reversed  in  the  House  of  Lords ; 
yet  we  find,  that  in  Watts  v.  BuUas  (288),  the 
Master  of  the  Rolls  thought,  that  the  surrender 
ought  to  be  supplied  for  a  grandchild,  and  that 
it  would  be  so  ruled,  if  the  question  were  again  to 
C4>ine  before  the  House  of  Lords ;  and  both  Lord 
Harcourt  (289),  and  Lord  Cowper(290)  disap- 
proved of  the  decision  in  the  Lords. 

(285)  Cook  V.  Amham,  (987)  1  Sftlk.  187.  1  Eq. 
3  P.  W.  5285-6.  And  see  Goring  Ca.  Abr.  123.  10  Mod.  471. 
V.  Noih,  5  Atk.  191-«.  2  Vem.  6«5. 

(286)  Bradley  v.  Bradley  et         (288)  1  P.  W.  61. 

a^  2  Vem.  165^  in  which  Lord  (289)    Freestme    &    Rant, 

Commissioner  Hutchins  said^  1  P.W.  61.  (n.  f.) 

"  there  ought  not  to  be  one  (290)  Partaker  v.  Rohmtom, 

sort  of  equity  for  an  eldest,  and  Gilb.  £q.  Rep.  139.  S.  C.  Pre- 

another  for  a  younger  son."  Oh.  475.   1  Eq.  Ca.  Abr.  123. 

And    see    Cooper    v.    Cooper,  pi.  9. 
2  Vem.  265.     Byas  v.  Byas, 
2  Ves.  164. 
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In  HiUs  &  Downtan(29l\  Lord  Rosslyn  also 
expressed  his  dissatisfaction  with  the  determina- 
tion of  the  House  of  Lords,  which  reversed  Lord 
Somers's  decree,  that  a  surrender  inight  be  sup- 
plied for  a  grandchild,  and  doubted  the  autho- 
rity of  the  note  in  Salkeld,  and,  (as  he  said,) 
the  only  other  authority,  a  decree  of  the  lords 
commissioners. 

But  the  question  between  a  grandchild  and 
the  heir  at  law  was  again  agitated  (not  long  after 
the  decision  of  Hills  &  Dawnton)  in  the  case  of 
Perry  v.  Whitehead  (292).  The  bill  was  filed  by 
five  grand-daughters,  devisees,  statinji:  that  the 
copyhold  premises  having  been  surrendered  by 
the  testatrix  upon  mortgage,  no  surrender  was 
necessary  to  the  use  of  her  will,  (but  it  is  to  be  ob- 
served, that  the  mortgagee  was  not  admitted,  and 
consequently  a  surrender  was  requisite,)  and  that 
if  it  were  necessary,  the  want  of  it  ought  to  be 
supplied  in  equity.  The  counsel  for  the  plaintiff^ 
relied  on  the  above  cases  of  Hills  &  Datvntony 
Chapman  &  Gribsan,  Watts  &  BuUaSj  and  Fursaker 


(291)  5  Ves.  563.  and  see 
Anon.  2  Freem.  197.  Chapman 
&  Gibson,  3  Bro.  €h.Rep.S31. 
3  Ves.  12.  Vide  also  Allen  v. 
Poulton,  1  Ves.  121.  where  it 
was  objected^  that  the  defect  of 
a  surrender  should  not  be  sup- 
plied for  a  grandchild  5  but  the 
Master  of  the  Rolls  held,  that 
the  copyhold  was  well  devised 


to  a  grandson,  on  the  ground, 
that  a  person  daiming  under 
the  will,  must  admit  the  whole. 
(292)  6  Ves.  544.  and  see 
Elton  V.  Elton,  3  Atk.  508.  S.C. 
1  Wils.  161 .  Goodwyn  v.  Good^ 
tpyn,  1  Ves.  228.  Tudor  v.  An- 
ton, 2  Ves.  582.  2  Fonbl.  on 
£q.  123.  12  Ves.  210.  Ante, 
p.  263-4. 
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&  Robinson^  and  Anon.  2  Freeman,  197:  but  my 
Lord  Chancellor  Eldon,  (stopping  the  counsel  for 
the  defendant,  and  in  opposition  to  the  argument 
urged,  that  there  was  a  moral  obligation  from  a 
grandfather  towards  his  grandchild,)  observed, 
that  where  a  legacy  is  given  to  a  grandchild,  in  • 
order  to  carry  interest,  there  must  be  something 
more  than  merely  giving  the  legacy,  something 
shewing  that  the  testator  put  himself  in  loco  pa- 
rentis  (293);  and  held,  that  the  rule  laid  down 
by  the  House  of  Lords,  could  not  be  reversed  in 
a  court  of  equity,  but  must  remain  till  altered  by 
the  house :  he  therefore  dismissed  the  bill,  but 
said  it  was  impossible  to  give  costs  where  the 
plaintiffs  had  so  much  encouragement  from  dicta. 
It  has  been  long  established,  that  the  surrender 
to  will  shall  not  be  supplied  in  favour  of  natural 
children  (294),  or  of  a  brother  or  sister,  or  any 
collaterals  (295),  or  of  strangers  ot  voluAiteers, 

(293)  In  this  case  the  Lord  12.;  and  see  Binaker  v.  Ro- 
Chancellor  further  observed,  binson,  ante  p.  282.  12  Ves. 
''  The  case  of  a  grandchild,  809.  in  Holmes  &  CoghUL 
where  the  father  is  alive,  and  *  Feame*sP.W.328. 
abundantly  providing  for  it,  is  (295)  Goodwyn  v.  Goodwyn, 
veiy  different  from  the  case  lVes.228.  Strodey.  Falkland  et 
where  the  fether  is  dead.  As  a/.  3  Ch.Rep.  1^9.  S.C.  2  Vem. 
to  the  statute  of  Elizabeth,  if  625.  Marston  v.  Gawan,  3  Bro. 
the  fiither  is  living,  the  grand-  Ch.  Rep.  169.  Ahdsee  Trodd  v. 
fether  is  under  no  legal  obliga-  Downs,  2  Atk.  304.  S.  C.  {Ro- 
tion.*'  And  see  Ebrand  v.  ger$  v.  Downs)  9  Mod.  292. 
Z>ancer,  2  Ch.  Ca.  26.  [5th   Ed.]      Judd    v.    Pratt, 

(294)  Tudor  v.  Anson,  2  Ves.      13  Ves.  168,  15  Ves.  390. 
582.    Crickett  v.  Dolby,  3  Ves. 
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as  a  legatee  or  devisee    not  being  a  wife  or 
child  (296). 

But  length  of  possession,  we  have  seen,  will 
create  a  presumption  of  a  surrender  to  will  having 
been  made,  where  the  court  rolls  are  lost  (297). 


Of  Presentment  of  the  Surrender. 


/ 


^^-.^^/t^.<r. 


jr.  ^fa 


When  a  surrender  is  taken  out  of  court,  it 
should  be  brought  at  the  next  court  held  for  the 
manor,  for  the  purpose  of  being  presented  by  the 
homage,  and  entered  by  the  steward  upon  the 
court  rolls ;  and,  by  the  custom  of  some  manors, 
such  surrender  is  void,  unless  it  be  presented  at 
the  first  court  after  it  is  made  (298),  or  after  the 


(896)  Strode  v.  Falklamdy 
ante,  p.!284 .  FUi^d  v.  Aldridge  & 
mUis^dted  5£ast,137.  Andsee 
1  Madd.Rep.  V.C.  Court,  631, 
63d-3,  m  Wainewr^^ht  v.  Ehoell. 
Ante,  p.  863. 

(297)  L^ford  v.  Coward, 
Kmghtv.  i^(iamMm,ante,p.866  ^ 
and  see  Cookes  v.  HelUer,  1  Ves. 
234. 

(298)  Co.  Litt.  62.  a.  See 
Burgoyne  v.  Spurling,  Cro.  Car. 
273,283-4.  S.C.  Sir  W.Jo.  306, 
in  inrhich  case  A.  had  surren- 
dered into  the  hands  of  cus- 
tomary tenants  to  the  use  of 


B.  in  fee  on  condition  to  be 
void  if  A.  paid  B.  a  certain  sum 
on  the  1st  of  July  following, 
and  afterwards,  before  payment 
of  the  money,  A.  surrendered  by 
the  hands  of  customary  tenants 
to  C.  in  fee,  lind  then  paid  the 
money  according  to  the  condi- 
tion, and  surrendered  in  like 
manner  to  D.  in  fee,  and  the 
surrender  to  D.  was  presented 
at  the  nesEt  Court,  and  subse- 
quently, at  the  same  Court,  the 
surrender  to  C.  was  presented, 
but  the  additional  surrender,  to 
B.  was  not  presented  -,  And  it 
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death  of  the  copyholder,  when  it  is  a  surren- 
der to  will ;  and  the  custom  in  other  manors  is, 
that  the  surrender  should  be  presented  at  some 
court  within  a  year  after  the  surrender  is  made, 
or  at  the  next  court  holden  after  the  year  (299), 
though  in  other  manors,  it  may  be  presented  at  a 
second  or  any  Subsequent  court  (300):  and  it 
would  seem,  that,  even  without  a  special  custom, 
a  surrender  to  will  may  be  presented  at  the  next 
court  after  the  death  of  the  surrenderor  (301), 
even  in  the  case  of  a  surrender  by  a  joint  tenant 
in  fee  (302). 

The  surrender,  and,  indeed,  every  other  docu- 
ment connected  with  the  copyholder's  title,  on 
being  presented  in  court,  should  be  indorsed  with 
these  words,  ^^  presented  and  inroUed  at  a  court 
"  held  for  the  manor  of the day 


was  adjudged  that  C.  should 
have  the  land.  Vide  also  Anon. 
Godb.  868.  pi.  378.  Firotel  or 
RrwmM  ▼.  Welsh,  Cro.  Jac. 
403.  8.  C.  3  Bulst.  814.  S.  C. 
Bridgm.  49.  S.  C.  1  Roll  Rep. 
415.  S.  C.  Godb.  868. 

(899)    Taylor   y.    Wheeler, 
8  Vem.  565.  Perryman*$  case, 

5  Co.  84.  S.  C.  {Parman  &  Bow- 
yer),  Cro.  Eliz.  668.  B.C.  (Fere- 
man  k  Bower),  8  And.  185 ; 
Supp.  Co.  Cop.  8.  19.  Tr.  809. 
Caiter,78.  Com.  Dig.  Cop.  (F.9 

6  10).  And  this  custom  ex- 
tends in  some  manors  to  con- 


veyances of  freeholdlands^  Per- 
ryman*8  cast,  sup.  Co.  Litl. 
59.  b. 

(300)  Co.  Cop.  s.  40.  Tr.  88. 
Gilb.  Ten.  880.  8  Bl.  Com. 
369.  Fawcet  v.  Lowiher,  8  Ves. 
308.  Moore  v.  Moore,  ib.  608. 
Mitchel  y.  Neale,  ib.  680 ;  and 
see  BunHng*3  case,  4  Co.  89.  b. 
6  Vin.  Cop.  (U.a.)  (W.a.) 
(X.a.) 

(301)  Carpender%i  IHon,Stmi 
&  Blount,  cited  Com.  Big.  Cop. 
(F.  10.)  Co.  Litt.  68.  a. 

(308)  Artte,  p.  878-3. 
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And  this  indorsement  should  be 


undersigned  by  at  least  two  of  the  homage. 

If  the  surrender  be  taken  out  of  court  by  the 
lord  or  steward,  it  is  brought  into  court  with  the 
rolls  of  the  manor,  as  a  matter  of  course,  but 
when  it  is  taken  by  a  tentot  or  tenants,  or  the 
bailiff  of  the  manor,  under  a  special  custom,  it 
should  be  brought  into  court  by  the  persons  or 
person  who  took  it  (303),  yet  we  have  seen,  that 
the  death  of  the  persons  taking  the  surrender, 
or  of  the  surrenderor  or  surrenderee,  or  both  of 
them,  wUl  not  vitiate  it  (304);  and  as  the  sur- 
render is  produced,  I  conceive,  for  the  purpose 
only  of  being  presented  by  the  homage  of  the 
particular  court,  it  does  not  seem  to  be  essential, 
that  the  persons  taking  it  should  attend,  though 
living  (305),  if  the  court  be  satisfied  that  the  sur- 
render was  made  (306),  and  the  lord  or  steward 
will  dispense  with  such  attendance,  and  admit 
the  surrenderee. 

The  presentment  should,  in  all  material  points, 
correspond  with  the  surrender,  as  any  variance 
would  certainly  be  fatal,  if  the  surrender  were  not 


(503)  Co.  Cop.  8.  40.  Tr. 
88-9  i  where  it  is  said^  '  if  the 
steward^  the  bailiff^  or  the  te- 
nants^ into  whose  hands  the 
surrender  is  made^  refbse  to 
present^  upon  a  petition  or  a 
hUl'  exhibited  in  the  lord's 
courts  the  party  grieved  shall 
find  remedy.    But  if  the  lord 


will  not  do  him  rights  he  may 
both  sue  the  lord  and  them  that 
took  the  surrender,  in  the  Chan- 
cery, and  shall  there  find  relief.* 

(304)  Ante,  p.  154. 

(305)  Except  by  special  cus- 
tom, 3  Bulst.  818. 

(306)  Co.  Cop.  s.  40.  Tr.  80. 
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taken  by  the  lord  or  steward,  and  the  lord  had  no 
knowledge  of  the  true  surrender  previous  to  the 
admittance ;  and  would  create  a  question  upon  the 
title,  although  the  precise  terms  of  a  surrender, 
taken  by  the  tenants  or  bailiff  of  the  manor,  were 
known  to  the  lord  at  the  time  of  admission,  nay 
even  if  the  surrender  were  taken  by  the  lord  him- 
self or  his  steward. 

But  I  am  about  to  shew,  that  doubts  are  enter- 
tained of  the  necessity  of  a  presentment  of  the 
surrender  of  copyhold  lands,  when  such  sur- 
render is  taken  by  the  lord  or  steward,  and,  con- 
sequently, whether  the  admittance,  in  such  cases, 
vnll  not  he  good,  although  the  presentment  does 
not  correspond  with  the  terms  of  the  surrender. 

My  Lord  Coke  says  (307),  "  If  a  copyholder 
"  vrill  surrender  in  court  to  the  use  of  a  stranger, 
**  besides  the  surrender,  the  admittance  is  requi- 
''  site :  and,  if  the  surrender  be  made  out  of  court 
'^  into  the  hands  of  the  lord  himself ^  which  the  ge- 
'^  neral  custom  will  warrant,  or  into  the  hands  of 
'^  the  bailiff,  or  two  tenants  of  the  manor,  which 
'^  by  special  custom  only  is  warrantable :  besides 
"  a  surrender,  two  other  ceremonies  are  requisite ; 
"  the  one,  a  true  presentment  of  the  surrender  in 
"  court  by  the  same  persons  into  whose  hands  the 
'^  surrender  was  made ;  the  other  is  an  admittance 
*'  of  the  lord  according  to  the  effect  and  tenor 
"  both  of  the  surrender  and  presentment." 

We  have  here^  therefore,  I  submit,  an  autho- 

\  (307)  Co.  Cop.  s.  38.  Tr.  86-6. 
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rity,  not  only  th.at  a  surrender,  even  i/vhen  taken 
by  the  lord  himself,  must  be  presented  in  court, 
but  that  it  must  be  truly  presented. 

Lord  Coke  adds  (308),  ''  If  the  surrender  be 
*^  conditional,  and  the  presentment  be  absolute, 
''  both  the  surrender,  presentment,  and  admit- 
"  tance  thereupon,  are  wholly  void :  but,  if  the 
^'  conditional  surrender  be  presented,  and  the 
*'  steward,  in  entering  of  it,  omitteth  the  condi- 
'^  tion ;  yet,  upon  sufficient  proof  made  in  court, 
^^  the  surrender  shall  not  be  avoided,  but  the  roll 
'^  amended ;  and  this  shall  be  no  conclusion  to 
**  the  party,  to  plead  or  give  in  evidence,  the 
"  truth  of  the  matter." 

And  again  he  says  (309),  ''  If  the  steward^  the 
*'  bailiff,  or  the  tenants,  into  whose  hands  the  sur- 
^*  render  is  made,  refuse  to  present^  upon  a  petition 
*^  or  a  bill  exhibited  in  the  lord's  court,  the  party 
^^  grieved  shall  find  remedy.    But,  if  the  lord  will 

not  do  him  rights  he  may  both  sue  the  lord  and 

them  that  took  the  surrender  in  the  Chancery, 
'^  and  shall  there  find  relief."  So  that  we  have 
here  a  further  authority,  I  conceive,  that  the  sur- 
render should  be  presented,  though  taken  by  the 
lord  or  steward. 

The  late  Chief  Baron  Gilbert  considered  the 
presentment  of  a  surrender  as  of  no  other  impor- 
tance, than  to  inform  the  lord  of  the  manor  of  the 
contents  of  it.    He  says  (310),  *'  It  seems  that  the 

(306)  Co.  Cop.  8. 40  Tr.  88-9.     ante  p.  387.    (n.  303.) 
(309)  Co.  Cop.  8. 40.  Tr.  89.         (310)  Ten.  p.  S78-9. 

VOL.    I.  V 
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"  presentment  of  a  surrendeir  hi  cotirt,  i*  only  by 
'^  way  of  instnictionv  to  let  the  lord  know  of  the 

'^  surrender,  and,  accordin^y,  he  may  admit ;  foa* 
^^  it  is  apparent,  that  a  presentment  is  nc^.of  ne« 
'^  cessifty,  becanae  the  lord  may  admit  out  of 
^'  otart ;  and  any  act  of  the  lord's  consenting  to 
^*  the  surrender  will  anomit  to  aa  admittance, 
^^  which  plainly  shews^  that  a  presentment  is  only 
^*  to  shew  there  was  such  a  surrender;  for,  if  it 
'^  were  of  necessity,  then  there  could  be  no  ad- 
'^  mittanice  out  of  court,  nor  no  act  implying  the 
**  lord's  consent,  would  be  tantamount  to  an  ad- 
admittance  ;  and  then,  if  we  go  to  the  reason 
of  the  thing,,  since  the  estate  is  only  to  be  sur- 
rendered to  the  lord,  and  by  him  transferred 
to  the  surrenderee,  if  he  accept  the  surr^ider, 
«  and  grant  an  admittance,  which  is  all  that  can 
^*  be  done,  what  need  is  there  of  a  presentm^it, 
^^  and  of  what  use  can  it  be  for  the  homage  to 
^^  present  a  surr^ider,  in  order  for  the  lord's  ad- 
'^  mittance,  when  the  lord  may  take  notice  that 
there  was  such  a  surrender,  accept  it,  and  ad- 
mit accordingly  ?  the  estate,  as  it  ^as  derived 
^*  from  the  lord,  so  it  must  be  surrendered  to  him> 
^'  and  the  presentment  makes  no  part  either  of  the 
**  suprender  or  admittance.  In  itself,  it  is  nothing 
*^  but  a  notification,  that  there  w«s  such  a  suireur 
**  d»,  which,  if  the  lord  takes  notice  of,  without  a 
**  presentment,  it  frustrates  tiie  end  of  a  pres^tt*^ 
*^  menty  and  the  presentment  is  in  no  ways  of  use. 
'^  Hierafore  it  seems,  that,  if  a  surrender  be  made, 
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'*  and  ihe^  a  wrong  presentment  be  made  pi  this 
^^  sttrrraider,  and  then  ajdmittance  is  made  accord- 
^*  lag  to  the  sHrrender,  that  this  \^  good ;  for  only 
the  presentment  can  foe  void»  and  then  there  is 
on  admittance  upon  a  soirender,  witfa<>ttt  any 
"  preseivtment^  Which,  for  the  reasons  aboveyseans 
*'  to  be  very  good.  It  is  said  in  Lfm  Cust.  137- 
'*  that  a  snitender  must  be  {Hresenled  by  the  name 
'^  persons  that  took  it.  So  sayb  Coke;  bat,  that 
'*  this  is  not  literally  true,  will  appear  ft^m  what 
'^  he  says  in  another  place,  that,  if  he  thiMt  took  the 
*^  surrender,  die,  yet  if  presentment  be  made  of 
**  it,  it  is  sufficient;  and  it  is  said  in  Jjex  Cust.  to 
''  hare  been  held  by  Wadham  Windham,  that  if  a 
'*  surrender  be  made  to  one  tenant,  and  pre- 
**  aented  to  have  been  made  to  another,  yet,  that 
''  is  nothing  to  vitiate  the  surrender ;  if  the  sur- 
**  render  be  presented  by  any  body,  and  admits 
^*  tance  thereupon  mmde,  it  seems  to  be  well 
*'  enough ;  for  it  is  known,  that  there  was  a  sur^ 
''  render ;  and^  if  the  presentment  should  be  void, 
**  yet  tlie  admittance  is  good  enongh  without  it." 
And,  in  another  plaice  (SI  1),  the  learned  Chief 
Barun  thus  expresses  himself:^— 
^^  My  Lord  Coke  says,  that  presentments  of  sur- 
renders ought,  in  all  moiterial  poiiAs,  to  ensue 
and  agreis  trith  the  scntenders  themselves,  (Co. 
'^  Cop.  s.  40.)  ^se  the  surrender,  presentment, 
''  and  admittance  thereupon,  will  be  void ;  which 
*^  seems  reasonable ;  for,  if  Ihe  pf eiientment,  in 

(811)  Tto.  p.ssis. 
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"  matter,  differs  from  the  surrender,  the  lord  hath 
"  no  sufficient  notice  of  the  surrender;  and  then 
the  admittance  upon  it  must,  in  reason,  be  bad, 
and,  not  help  out  the  presentment ;  for,  if  the 
"  lord  knew  the  true  surrender,  perhaps  he  would 
**  never  consent  to  such  a  surrender ;  and  the  true 
^^  surrender  ought  to  be  known,  that  the  lord 
-  might  know  his  tenant,  and  from  whom  to  take 
*'  his  services.  The  admittance  cannot  help  out, 
^  for  that  was  grounded  upon  the  presentment ; 
**  but,  if  the  lord  had  notice  of  the  true  surrender, 
**  though^the  presentment  did  differ,  yet  it  seems 
**  reasonable  the  admittance  should  enure  accord- 
^'  ing  to  the  surrender,  because  he  had  notice  of 
^  the  true  surrender ;  and,  when  a  man  is  ad- 
mitted, he  is  in  by  the  surrender.  Sed  qyuere^ 
where  it  is  said,  that  if  the  presentment  differ  in 
'*  points  •  material,  from  the  surrender,  that  there 
'^  the  admittance,  presentment,  and  surrender,  are 
'^  all  void :  it  seems  this  must  be  understood,  if 
''  the  time  for  presenting  the  surrender  be  past,  for 
^*  if  there  should  be  a  presentment  and  admittance 
'*  made  contrary  to  the  surrender,  sure  this  will 
*'  not  make  the  surrender  void,  before  the  utmost 
'^  time  allowed  by  law  for  the  surrender's  being 
**  presented ;  for  it  is  no  reason  to  say,  that,  be- 
*^  cause  the  presentment  is  void,  that  therefore  the 
'^  surrender  is  void ;  for  the  surrender  depend,  not 
**  on  the  presentment,  though  it  may  be  void  be- 
^'  cause  not  presented,  but  not  because  ill  pre- 
'*  sented.     So  that  if,  after  such  ill  presentment 
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"  and  admittance,  there  should  be  a  good  pre- 
'^  sentment  and  admittance,  it  seems  the  surren- 
*^  der  and  all  the  other  acts  will  stand  good." 

Mr.  J.  Blackstone  adopts  the  opinion  of  Lord 
Coke,  and  says  (312),  the  surrender  is  to  be 
brought  into  court  by  the  same  persons  that  took 
it,  and  then  to  be  presented  hy  the  homage ;  and, 
in  all  points  material,  must  correspond  with  the 
true  tenor  of  the  surrender  itself.  The  learned 
Judge  adds,  "  And,  therefore,  if  the  surrender  be 
'*  conditional,  and  the  presentment  be  absolute, 
*'  both  the  surrender,  presentment,  and  admit- 
"  tance  thereupon,  are  wholly  void  (Co.  Cop.  40.): 
**  the  surrender^  as  being  never  truly  presented;  the 
*'  presentment^  as  being  false ;  and  the  admittance, 
*^  as  being  founded  on  such  untrue  presentment.^^ 

Mr.  Watkins,  on  the  question  of  the  necessity 
of  a  presentment  of  the  surrender  in  all  cases, 
observes  (313): 

"  When  a  surrender  is  made  out  of  court  into 
*'  the  hands  of  any  who  cannot  thereupon  make 
**  an  admittance,  or,  if  no  admittance  be  imme- 
**  diately  made  by  a  person  enabled  to  admit,  such 
**  surrender  should  be  regularly  presented. 

"  From  the  general  terms  in  which  the  neces- 
''  sity  of  a  presentment  of  a  surrender  made  out 
'*  of  court,  is  asserted,  in  many  of  our  books,  it 
**  seems  to  have  been  too  often  inferred,  that  such 
•*  presentment  is  equally  requisite,  into  whose 
"  hands  soever  the  surrender  is  made. 

(313)  «  Bl.  Com.  369*  (313)  1  Vol.  on  Cop.  p.  79. 
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**  It  is  said  in  Calthorpe,  that,  if  the  lord, 
^^  having  copyhold  lands  snrreudered  into  his 
'*  hands,  will,  in  the  presence  of  his  tenants  out 

of  court,  grant  the  same  to  another ;  and  the 

steward  enter  the  same  into  the  court  book, 
**  and  make  thereof  a  copy  to  the  grantee ;  and 
*'  the  lord  die  before  the  next  court;  it  will  be 
'*  no  good  copy  to  hold  the  land. 

"  But,"  continues  Mr.  Watkins,  "  it  must  be 
'^  evident,  from  the  reason  of  the  thing,  as  well 
**  from  the  weightier  testimony  of  other  writers, 
*^  that  the  presentment  is  only  for  the  information 
*'  of  the  lord,  to  apprise  him  that  such  surrender 
'^  has  been  made. 

"  To  what  purpose  can  it  be  to  make  known  to 
**  the  lord,  that  such  surrender  was  made,  when 
**  the  lord  knows  it  already.  Why  declare  to  him 
^^  that  it  was  taken,  when  he  must  be  conscious 
"  that  he  had  taken  it  himself?  Besides,  who  is 
**  to  present  a  surrender  taken  by  the  lord  ?  The 
"  lord  may  take  a  surrender  without  the  presence 
"  of  a  tenant.  Is  the  lord  to  present  it  himself? 
"  But  to  whom  is  he  to  present  it  ?  Whom  is  he 
"  to  inform  of  the  event?  He  cannot  present  it 
''  to  himself;  and  he  is  not  obliged  to  say  any 
"  thing  about  the  matter  to  his  tenants.  When 
"  the  lord,  therefore,  takes  a  surrender  out  of 
"  court,  he  may  admit  without  any  presentment. 
"  The  same  reasoning  holds  equally  good  as  to 
"  the  steward,  in  cases  where  the  surrender  is  only 
"  thp  mean  of  conveyance.    He  may  accept  such 
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^^  surrender  and  uxunediately  admit  the  eestnjf  fn^ 
**  use.  It  M  dear,  that  m^y  of  the  books,  whea 
**  dpe^Juog  p£  the  necessity  of  a  presentmei^  iii 
**  case  of  a  siiireo^er  lieivg  made  to  the  lor^  out 
''  of  GouFt,  medin  only  a  wrrender  ma4e  out  of 
**  court  to  the  lord  bjf  the  hands  of  tenantSj  or  of 
"  tliose  of  the  bailiff  or  reeve." 

It  must  be  apparent  to  the  reader,  that  the 
above  authorities  open  a  Isirge  field  for  doubt,  as 
to  the  importance  to  be  attached  to  the  preseat* 
meat  of  a  surrender  as  an  iutegnd  part  of  the 
copyhold  assurance,  particulai'ly  when  it  is  taken 
by  the  lord  or  steward,  but  as  the  lord  may  be 
cu^mpelled  to  admit  the  surrend^ee,  and  as  the 
|Nresentment  and  inrolm^it  of  the  surrender  serve 
as  evidence  of  the  copyholder's  title,  it  may  be 
urged,  that  the  presentment  of  a  surrender  is  not 
so  much  for  the  information  of  the  lord,  as  a  part 
of  the  requisite  adjudication  of  facts  by  the  ho- 
mage,  leading  to  the  inrolment  of  the  surrender 
upon  the  court  rolls  of  the  manor,  by  a  copy 
whereof  the  tenant  holds  his  estate. 

It  is  well  known  to  every  practical  qian,  that 
not  only  the  surrenders  niade  out  of  court,  but 
also  the  surrenders,  and  every  other  act  done  in 
court,  are  included  in  the  presentment  or  verdict 
of  the  homage,  and  would  (with  the  exception  of 
any  licenses  or  grants  by  the  lord  in  respect  of 
his  freehold  interest,)  seem  tP  receive  their  effect 
by  hfimg  put  upon  the  rolls,  under  the  sanction 
of  such  presentment  or  verdict;   and  it  is,  at 
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least,  contrary  to  all  practice,  for  the  lord  or  stew- 
ard to  inrol  any  act,  which  is  done  by  them,  mi- 
nisterially only,  out  of  court,  before  such  act  has 
been  presented  in  court  by  the  homage ;  and,  if 
the  practice  is  founded  in  necessity,  then  the  co- 
pyholder's title  is  incompleat,  in  all  cases^  until 
the  surrender  has  been  presented  and  inroUed  at 
a  court  held  for  the  manor. 

And  a  copyholder,  it  must  be  recollected,  holds 
not  only  at  the  will  of  the  lord,  secundum  consue- 
tudinem  manerii^  but  also  hy  copy  of  court  roll; 
must  not  his  title,  therefore,  be  incompleat,  until 
he  can  be  put  into  possession  of  a  copy  of  the 
surrender,  and  of  the  admittance  thereupon,  from 
the  rolls  of  the  manor,  as  recorded  at  some  court 
held  for  the  manor,  under  the  verdict  or  present- 
ment of  the  homage  ? 

The  necessity  of  a  presentment  of  the  sur- 
render, and,  indeed,  of  an  admittance  out  of  court 
by  the  lord  or  steward,  (if  that  is  allowable,  but 
of  which  I  have  before  ventured  to  express  con- 
siderable doubts,  particularly  with  respect  to 
the  steward)  (314),  is  somewhat  sanctioned  by 
Mr.Watkins  himself,  who  says (315):  "But,  if 
"  the  surrender  be  taken  out  of  court  by  the  lord 
"  or  the  steward,  personally,  and  no  immediate 
"  admission  be  made,  the  memorandum  of  the 
"  taking  of  such  surrender,  signed  by  the  te- 
"  nant  who  surrenders,  and  the  lord  or  the  stew- 
"  ard  taking  it,  should  he  certified  and  produced, 

(314)  Ante,  p.p.  122-9.  (315)  1  Vol.  on  Cop.  p.  81. 
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*^  on  admittance  being  requested  at  a  future  tipie, 
*^  from  the  lord  if  the  steward  had  taken  it,  or 
"  from  the  steward,  if  taken  by  the  Idrd?' 

And  he  adds;  ^^  If  admittance  be  immediately 
"  made  by  the  lord  or  steward  taking  such  sur- 
**  render,  yet  such  admittance  should  be  regu- 
"  larly  notified  at  the  next  court  day,  /or  the  in- 
^*  formation  of  the  tenants.    This,  too,  was  more 
''  immediately  necessary  in  ancient,  days,  as,  in 
*^  case  tlie  tenants  should  have  known  any  objec- 
'*  tions  to  the  person  iso  admitted,  of  which  the 
*'  lord  might  have  been  ignorant,  they  might  have 
'^  informed  him  of  them ;  from  which  he  might 
''  have  been  induced  to  resume  the  estate,  as 
**  having  conferred  it  on  a  person  who  was  un- 
''  worthy  of  the  grant.     Add  to  this,  that  it  must 
"  he  regularly  inserted  on  the  court  roUs  of  the 
**  manor y  hy  a  copy  of  which  he  is  to  holdJ^ 

The  case  of  Kite  &  Queinton{Z\Q)  has  clearly 
established  the  position  of  Mr.  J.  Blackstone,  that 
an  admittance  is  void,  when  founded  on  an  un- 
true presentment  of  a  surrender,  if  such  surren- 
der be  taken  by  the  tenants  or  bailiff  of  the  manor; 
for  there  the  surrender,  (which  was  taken  by  co- 
pyhold tenants,)  was  on  certain  conditions,  and, 
at  the  next  court,  the  surrender  was  presented ; 
but,  in  the  presentment,  the  conditions  were 
omitted,  and  he,  to  whose  use  the  surrender  was 
made,  being  dead,  the  lord,  by  the  steward,  ad- 
mitted his  daughters  and  heirs,  who  entered ;  the 

(316)  4  Co.  25.  a. 
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sunpeiideror  released  to  the  dau^Ktera  hemg  in 
pcMMiession,  and  afterwards  entered  upon  th^n; 
and  the  Conrt  h«ld,  that  the  right  was  in  the 
snrrenderor,  e^tren  after  die  adraUtenoe  of  the 
daughters,  which  ri^t  was  extinguished  by  the 
release. 

If,  indeed,  as  it  has  been  said  (317),  the  pre- 
sentmMit  of  Hie  surrender  is  mAy  for  the  infer* 
mation  of  the  lord,  then^  wh^i  the  lord  or  his 
steward  has  positive  notiee  of  the  exact  terms  of 
6ie  surrender,  (whidi  must  be  the  case  when  such 
lopd  or  steward  took  fibs  surrender  himself,)  or, 
wben  notice  of  Idie  precise  terms  of  such  sur- 
render  previous  to  admission,  could  be  proved 
upon  the  admitting  lord  or  steward,  the  present- 
ment of  the  surrender,  in  whatever  form  or  words, 
may  peihaps  be  considered  as  a  presentment  of 
it  in  the  very  terms  of  the  instrument ;  or,  at  least, 
it  may  be  thought,  that  the  varianca  in  the  pre- 
sentment, is  an  error  in  form,  capa)>le  of  correc- 
tion, and  which  ought  not  to  operate  to  the  pre- 
judice of  the  surrenderee. 

Whatever  may  be  adjudged  hereafter  to  ba  the 
effect  of  the  want  of  presenliQieBt,  or  of  an  ill  pre- 
sentment of  the  surrender,  with  reference  to  the 
question  of  title,  when  such  surrender  is  taken  by 
the  lord  or  steward,  or  when  the  terms  of  the  sur- 
render are  known  to  the  lord  or  his  steward  be- 
fore he  admits  the  surrenderee,  it  is  clear,  and 
should  not  be  forgotten,  if  the  question  be  ever 

(317)  See  East  ^  Harding,  Cro.  Etiz.  499. 


f 


Ch.  l\.] 


^  the  Skirremder. 


989 


agitated,  that  tlie  preseBtoieiit  and  j^oclamatkia 
on  deaths  are  not  merely  for  the  information  €|f 
tbe  lord,  but  also  to  give  notice  to  thow  who 
have  a  right  to  be  admitted,  that  the  tenancy  has 
beoome  racantCSlB). 

If  a  copyholder  contracts  to  snrrender  his  co- 
pyhold land,  and  afterwards  snirenders  by  the 
hands  of  two  tenants,  pursuant  to  a  custom  of 
that  nature,  it  will  be  a  good  performance  of  the 
contract  (319) :  But  it  was  decided,  in  Ihe  case  of 
Shafm  &  Shansn  (320),  Ihat  a  sunrender  into  the 
hands  of  a  tenant  of  the  manor,  pprsoant  to  a 
custom,  did  not  satisfy  a  cositract  to  surrender, 
so  as  to  ground  an  action  for  recoyery  of  the 
consideration  money,  the  Court  holding,  that  tiie 
surrender  was  imA  effectual  until  presented  at 
the  court. 

When  the  surrender  is  to  the  lord's  own  use, 
the  copyhold  interest  vests  in  him  without  pre- 
sentment, although  he  is  tenant  for  hfe  only  (321); 
but  it  is  to  be  recollected,  diat  this  operates 
as  ^  relinquishment  of  the  copyhold,  and  that 


(318)  Doe  d.  WhUbread  ▼. 
Jenney,  5  East^  522-32. 

(319)  Page  k  SmUh,  Holt^ 
161  i  3  Salk.  100.  Hard.  293, 
Beany  v.  Turner,  1  Lev.  293. 
S.C.  1  Mod.  62.  S.C.  2Keb. 
066, 

(320)  Sty.  256.  and  see 
Shann  v.  Bilhy,  ib.  28Q.  I9  th^ 
cade    of    Faughan    &  Atkins, 


5  Burr.  2785^  Loxd  Mansfield 
said  '  the  surrender  is  a  com- 
plete e^eotttioii  of  the  contract 
as  be^een  the  v.en^r  and  ven- 
dee /  and  see  Page  li  Shmth, 
Bfiqny  &  Turner^  snp,. 

(321)  See  St  Paul  v.  F«- 
covunt  Dudley  and  Wtfrd,  1:5  Ves. 
167.  ante^  p.  43r4. 
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any  other  assurance  wauld  equally  answer  the 
^purpose. 

Wherever  a  court  of  equity  will  supply  the  want 
of  a  surrender,  it  will,  of  course,  relieve  against 
an  ill  presentment,  or  the  want  of  a  timely  pre- 
sentment of  the  surrender  (322). 

When  the  custom  of  the  manor  is  general,  that 
all  surrenders  are  void  if  not  presented  within  a 
definite  period,  there  seems  every  reason  to  sup- 
pose, that  a  surrender  taken  by  the  lord  or  stew- 
ward,  would  be  void  at  law,  equally  with  a  sur- 
render taken  by  the  tenants  of  the  manor ;  and 
that  it  would  not  be  saved  by  the  lord's  neglect 
of  convening  a  court,  as  the  surrenderor  might 
have  procured  a. court  to  be  held (323):  But  if 
there  is  no  prescribed  time,  within  which  the  sur- 
renders must  be  presented,  then,  I  apprehend,  a 
surrender,  whether  taken  by  the  lord  or  steward, 
or  by  the  bailiff  or  tenants,  or  otherwise,  accord- 
ing to  the  custom  of  the  manor,  may  be  presented 
at  any  period,  although  it  would  be  void  for  want 
of  presentment,  as  against  a  subsequent  pur- 
chaser, without  notice,  who  should  have  pro- 

CS22)  Partman  v.  Seymour,  Taylor  v.  Wheeler,  ^Vem.hM, 

9  Mod.  280.  [5th  Ed.]    Jen-  S.  C.  2  Salk.  449.   2  Ves.  6SS. 

mtig$    V.   Moore    and    other$,  10  Mod.  492.     Martm  v.  5«i- 

2  Vem.  609.  Blenkame  &  Jen-  more,   1  Ch.  Ca.  170.    Ante, 

nen$,  2  Bro.  Pto.  Ca.  278.  Bur-  p.  263,  274  et  seq. 

ion  V.  Lloyd  or  Floyd,  6  Vin.  (323)    Smith    v.    PayrUon, 

Cop.(M.a.)  pi.  20.  2  Bro.  Par.  Cart.  73-5.  and  see  Cro.  Jac. 

Ca.  281 .    3  P.  W.  286.  n.  (A.)  403  in  Frosel  &  WeUh. 
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cured  the  surrender  to  him  to  be  presented  and 
inroUed. 

If  a  court  should  be  attended  by  two  copiy- 
holders  only,  one  of  whom  had  surrendered  all 
or  part  of  his  copyholds  to  the  use  of  a  purchaser 
or  mortgagee)  (who  was  desirous  of  being  ad-^ 
mitted,)  such  surrender  having  been  taken  by 
tenants  or  the  bailiff  of  the  manor,  pursuant  to 
an  established  custom,  and  therefore,  (without 
doubt,)  requiring  to  be  presented;  a  question 
would  arise,  whether  the  presentment  of  the  sur- 
render by  such  two  homagers  would  be  good: 
there  is  not,  I  believe,  any  authority  on  this 
point,  but  upon  the  occurrence  of  a  similar  case 
within  my  knowledge,  the  better  opinion  of  the 
profession  seemed  to  be,  that  a  copyholder  is  not 
precluded  froiH  acting  as  a  homager  in  giving 
effect  to  a  transfer  of  his  own  estate. 


Cf  Devise. 

A  WILL  of  copyholds  is  only  in  the  nature  of 
an  appointment  or  declaration  of  the  uses,  pur- 
suant to  the  power  created  by  the  surrender  (324), 

(334)  Ante^  p.  198.    In  the  in  England^  and  a  will  of  land 

case  of  Brodie  v.  Barry,  2  Ves.  in  SooUand  $  observing,  that  a 

&  Beam.  133^  .the  late  Master  will  of  copyholds  operated  as  a 

of  the  Rolls  drew  an  'analogy  dedaration  of  the  uses  of  the 

between  a  devise  of  copyholds  surrender^  and  that  if  in  Scot- 
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tod  jieed  n^  be  attested  as  reqpiired  by  the  5tfa 
section  of  the  statute  of  frauds  (325),  w)uch  is 
confined  to  vtch  estates  afli  pass  by  tike  staiutt  of 
wills  (386) ;  but  if  a  copyholder^  by  his  sunmidelr 
to  will^  imposes  upon  hunself  any  certain  mode 
of  attestation,  the  copyholds  will  not  pass,  unless 
the  formalities  required  are  comj^ed  with  in  tibe 
execution  of  the  will  (327) :  yet^  lindar  particular 
circumstances,  a  cotart  of  equity  will  aid  a  de*^ 
fective  execution  of  the  power^  as  in  freehold 
cases  (328). 

%  Atk.  497.  Attorney  Gei^tr^ 
v.  JndrtwSj  1  Ve».  285.  9Fag>' 
8tqf  V.  Wagstqf,  2  P.  W.  «58. 
Duke  of  Marlborough  y.  Lord 
Godolphin,  2  Ves.  7*f,  Roe  d. 
OUman  v.  Heyhoe,  2  Sir  W.  Bi 
1114.  Owey  V.  Askew,  Bekl 
Bro.  Ck  Rep.  2  Vol.  p.  5a 
S.C.  1  Cox.  Ch.  Ca.241.  Ha- 
bergham  v.  Vincent,  2  Ves.Jun. 
229.  S.  C.  4  Bro.  Ch.  Rep.  353. 
Hai^.  k  Bat.  Co.  Litt.  111.  b. 
N.  (1.)  and  (3.)  2  Wils.  16. 
Doe  d.  Cook  v.  Danvers,  7  East 
322.  2  Eep.  N.P.  467.  4fple' 
yard  v.  tVood,  Sel.  Ca.  Temp. 
King.  42. 

(327)  Godwin  v.  Kikhd,  Ainb. 
684.    And  see  2  Ves.  Jon.  216, 

(328)  ToUet  v.  Toilet,  2  P.W. 
489.  Cottet  y.  £dysr>  ib.  iSS. 
Mdntague  U  BMk,  SAi  Ol 

Ch.55,2Cb.Rep.417.  Oh)^ 
r,  Hervey,  1  Aik.  563. 


land  thete  be  a  oonveyanoe 
pimoiidy  executed  aecording 
to  the  proper  feudal  fi>nns^  the 
party  might  by  will  declare  the 
use  and  trusty  to  which  it 
sfaoold  enure. 

(386)  29  Car.  2.  c.  8.  It  is 
to  be  lamented  thai  the  protec- 
tion of  the  proTisions  of  the 
statute  of  frauds^  had  not  been 
extended  to  copyholds,  by  the 
act  of  55  Geo.  3.  c.  192,  under 
which  a  copyholder  may  now 
devise  his  estate  by  an  unat- 
iested  will,  without  the  form  of 
a  previous  surrender  to  the  uses 
thereof,  ante,  p.  268. 

(326)  34  &  35  H.  8.  e.  5. 
3  Lev.  79.  2  Keb.  128.  Se- 
-"-'-=-,  1  BtdBt.  200. 


maatew. 


Attorney  Qeneral  v.  Baimet  et 
MX,  2  Vera.  598.  Tuffnell  ▼. 
Ptige,  2  Atk.  07.  S.  C.  Bam.  9. 
Attorney   General  v.   Sawtell, 
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Wkere  a  c(^yholder  had  made  his  will,  ^ieh 
WM  attested  by  three  witnesima,  and  afterwards 
dtased  such  will  to  be  altered,  by  striking  out 
aevei^  devises,  and  a  memorandimi  to  be  written 
that  he  had  esramined,  pehu»ed>  and  approved^  of 
the  will  00  altered,  bat  did  not  republish  k  in 
the  prescMioe  of  tftiree  witnesses,  but  directed  it  to 
be  written  dut  fairiy^  and  became  ddirious  before 
it  was  retained,  fit  was  held  to  be  a  good  will,  and 
a  surrender  was  decreed  accordingly  (329). 

In  Roe  d.  Gilmem  v.  J9iyAoe  (330),  a  will  i^  the 
testator's  own  handwriting,  without  seal  or  wit* 
nesses,  was  adjudged  to  be  sufficient  to  pass  a 
copyhold  estate  previouriy  surrendered  to  the 
uses  of  his  will. 

And  m  Carey  v.  Askew  (331)^  the  Master  of 
the  Rolls  said,  it  had  been  held,  that  any  will 
i^ceived  by  the  ecclesiastical  court,  was  sufficient 

■ 

to  govern  the  surrender  of  a  copyhold ;  and, 
therefore,  he  adjudged,  that  the  copyholds  passed 
by  the  will,  which  was  only  a  fair  copy  of  a  draft 
prepared  by  the  attorney,  and  ahered  by  him 
pursuant  to  the  testator's  directions,  and  not  even 
se^n  by  the  testator. 

An  instrument  in  any  fbnli,  wheth^  deed^oU 
or  indenture,  if  the  obvious  purpose  is  not  to  takie 
place  till  after  the  death  of  the  person  making  it, 
operates  as  a  will :  in  Habergkmn  v.  Vincent  (9Si), 

(3S9)    BurMH  v.    BurkUi,         (331)  S  Bro.  Ch.  Rep.  69. 
S  Vera.  498.  (339)  Ante  p.  302.  j  and  see 

(330)  8  Sir  W.  Bl.  1114.  Greene  v.  Proude,  1  Mod.  117. 
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freehold  and  copyhold,  estates  were  devised  to 
trustees  upon  trust,  to  convey  to  certapi  uses, 
remainder  to  such  uses  as  the  testator  should  by 
any  deed  or  instrument  in  writing,  executed  by 
him  and  attested  by  two  or  more  credible  vrit- 
nesses,  direct  or  appoint ;  and,  by  an  instrument 
on  the  following  day  under  his  hand  and  seal,  at- 
tested by  two  witnesses,  stamped,  and  concluding 
like  a  deed,  he  exercised  the  power  in  the  fol- 
lowing manner:  ^'  Now  knawye^  that  by  this  my 
deedpoUy  I  do  direct  and  appoint,  &c."  and  this 
instrument  was  proved  as  a  will.    BuUer,  J.  (who 
with  Mr.  J.  Wilson  assisted  the  Chancellor  at  his 
request,)  in  considering  whether  the  last  instru- 
ment was  testamentary  or  not,  said,  that  it  did 
not  affect  the  personal  estate,  and  therefore  the 
ecclesiastical  court  acted  without  jurisdiction; 
but  he  considered  it  as  a  future  direction,  and  not 
a  deed  of  appointment  to  take  effect  instanterj  in 
which  case  it  would  have  been  void:  and  the 
Chancellor  decided  that  the  second  instrument 
was  a  testamentary  paper,  and  a  good  disposition 
of  the  copyhold. 

Indeed  it  should  seem  that  a  will  by  parol 
only,  would  be  sufficient  to .  pass  copyholds. 
Mr.  Watkin  says  (333),  "  A  will  by  parol  was  good 

(333)  1  Vol.  on  Cop.  130.  "  A  will  of  copyholds  not 

but  he  makes  a  query  ?  whether  beingwithinthestatuteof  frauds 

the  19  see.  of  the  39  Car.  2.  may  be  revoked  by  parole  as 

c.  '3.  rdatiTe  to   nuncupative  a  will  of  freeholds  might  have 

wills,  does  not  extend  to  copy-  been  previous  to  that  statute, 

holds,  it  being  general.  1    Roll.  Abr.   614.  O.  pi.   1. 
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^'  as  to  lands  devisable  by  custom  before  the  sta- 
*'  tute  of  frauds  [Co.  litt.  111.  a.],  and  in  the  old 
''  writ  of  ex  grain  querela^  the  custom  was  alleged 
''  generally^  to  detise  by  last  will.  It  does  not 
''  seem  probable  that  a  will  in  writing  should  be 
<*  required  of  a  burgess  or  villein,  who  we^e  not 
**  permitted  even  to  have  their  children  taught  to 
**  read  without  a  licence  from  the  lord  [Paroch. 
**  Antiq.  401.]  till  they  were  enabled  by  statute 
"  [7  H.  4.  c.  17.  A.  D.  1406.].'' 

Copyholds  do  not  pass  by  a  general  devise  of 
all  real  estates,  unless  there  are  other  words  or 
circumstances  in  the  will,  shewing  an  evident,  or 
creatii^  a  eonstruetive,  intention  on  the  part  of  the 
devisor,  to  include  them  in  the  devise  (334). 

This,  I  submit,  is  deducible  not  only  from  the 
cases  cited,  and  others  I  am  about  to  refer  the 
reader  to,  but  also  from  the  settled  principle,  that 
a  court  will  not  raise  the  presumption  of  an  in- 
tention to  include  copyholds  under  a  general 
devise  for  payment  of  debts,  where  there  are  free- 


JRntTt  caae^  1  Sid.  73.  BurUm 
&  Gcwell,  Cro.£liz.306.  Har- 
Titan's  case,  IBrook  v.  IVarde]. 
Dy.  310.  b.  Q>ke  &  BuUock, 
Gro.  Jac.  49."  Ai^.  3  Barn. 
Ik  Aid.  4S8  in  Vamter  &  Jef- 
fery.  And  aee  Belt's  Ed.  Bro. 
Ch.  Rep.  2  Vol.  58.  n.  (2).  By 
custom  a  wiU  of  copyholds,  by 
parol,  IB  good,  even  without 
any  surrender,  and  without  the 

VOL.  I, 


aid  of  the  sta*.  66  Qeo.  3.  e.  192. 
Deveni$h  ▼.  Bame»,  2  £q.  Cm. 
Abr.  43.  Pre.  Ch.  3. 

(334)  Goodwynr.  Goodwyn, 
1  Yes.  226.  Harwood  &  ChUd's 
ease,  Ca.  Temp.  Talb.  179. 
Milbowm  r.  MOboum,  2  Bro. 
Ch.  Rep.  64.  S.  C.  1  Cox.  Ch. 
Ca.  247. }  and  see  fVatkins  v. 
Lea,  6  Yes.  640. 
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holds,  unless  the  copyholds  have  been  surren- 
dered to  will,  or  the  freeholds  are  insufficient. 

In  Chapman  v.  Hart  (335),  Lord  Hardwicke, 

Chancellor,  said,  '^  Suppose  a  case  (which  though 

^^  i  do  not  know  to  be  determined,  1  should  not 

'*  doubt  to  determine  so,)  of  a  person  seized  of 

'*  freehold  and  copyhold  in  D.  who  surrenders  to 

^'  the  use  of  his  will,  and  devises  all  his  lands  and 

^'  tenements  in  D.  to  a  child:  there  being  a  surren- 

''  der,  both  freehold  and  copyhol.d  would  pass,  if 

^*  the  will  was  duly  executed  according  to  the  sta- 

'^  tute  of  frauds :  but  if  no  surrender  to  the  use  of 

'^  the  will,  only  the  freehold  would  pass ;  to  which 

^*  Umds  ^;nAienements  generally  mentioned  shall  be 

''  applied ;  there  being  no  surrender  to  the  use  of 

^  die  will,  to .  shew  a  different  intent.    Suppose 

'^  that  will  executed  in  the  presence  of  two  wit^ 

'' nesses,  or  of  one  only;  those  general  words 

''  used;  and  no  surrender :  though  this  were  to  a 

''  child  or  wife,  the  court  would  not  supply  the  de- 

'^  feet  of  surrender  to  the  use  of  the  will,  or  compel 

^*  the  heir  at  law  to  surrender  the  copyhold  to  the 

"  devisee,  because  the  will  not  duly  executed ; 

**  when  if  duly  executed,  the  court  would  not  have 

'^  43upplied  that  defect :  for  such  variation  of  the 

*'  construction  would  be  very  dangerous,   and 

*'  might  make  terms,  and  perhaps  terms  attendant 

**  on  the  inheritance,  to  pass." 

(335)  1  Ves.  273 ;  and  see  M.  12.  Ann.  Cane.  6  Vin.  Abr. 

Byas  y.  Byfu,  2  Ves.  164.  Lin-  Cop.  (M.a.)  pi.  19.  Manwood's 

dopp  V.  Eborall,  3  Bro.  Ch.  case,  Caiy,  36. 
Rep.  188.     Bullock  v.  Bullock, 
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And  thedecree  at  the  Rolls,  inJiidEc/v.l'mlf  (336), 
that  general  words,  as  '*  all  the  residue  of  my 
real  estate,"  will  not  pass  onsurrendered  copy** 
holds,  there  beilng  freeholds,  unless  an  intention 
to  include  the  copyholds  appears  by  other  cir- 
cumstances in  the  will,  was  affirmed  on  appeal 
to  the  Chancellor  (337),  who  gave  his  sanction  to 
the  authority  of  Byas  Be  BycLSy  and  of  Ldndopp  & 
EbaraU. 

The  same  rule  prevailed  in  Sampson  v.  Samp- 
son (338),  though  it  was  contended,  that,  as  the 
will  had  no  operation  on  the  freehold  estate,  there 
being  but  two  witnesses,  the  copyhold  should 
pass  ut  res  magis  valeat. 

In  lihell  V.  Beane  (339),  Lord  Hardwicke  sup- 
plied  the  want  of  a  surrender  under  a  general  de- 
vise in  favour  of  creditors,  there  being  no  freehold 
lands ;  yet  he  thought  it  should  be  otherwise  if 
there  had  been  freehold  property ;  this  distinction, 
in  the  case  of  creditors,  has,  however,  been  over- 
ruled by  several  subsequent  authorities.  Drake 
V.  JZo&f iMon  (340)  was  a  devise  of  all  real  estates 
to  trustees  for  the  payment  of  debts,  the  testator 
having  both  freeholds  and  copyholds,  the  latter 
unsurrendered;  and  it  was  adjudged,  that,  if 
there  was  not  sufficient  to  pay  the  creditors  with- 
out the  copyholds,  those  ought  to  pass:  The 
same  principle  prevailed  in  Kidney  v.   Couss- 

(336)  13  Ves.  I78.  (339)    1    Ves.  «15.    S.  C 

(337)  See  15  Ves.  390.  1  Dick.  132. 

(338)  2  Ves.  &  Bea.  339.  (340)  1  P.  W.  442. 
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maker  (341),  and  in  Holmes  v«  CoghiU  (342) ; 
and  in  the  case  of  Judd  &  Pratt  (343),  the  Lord 
Chancellor  thus  distinguished  between  the  pre- 
sumption raised  in  favour  of  creditors  and  a  wife 
or  children,  namely,  that,  where  the  parent  in* 
tending  to  make  a  provision  for  his  child,  appro* 
priates  a  freehold  estate,  the  extent  of  the  pro* 

(341)  19  Ves.  136^  158-9.     3  ib.  857.    PenmngUm  v.  Pm^ 


It  was  held  in  this  case  that  the 
court  will  not  only  supply  the 
want  of  a  surrender^  but  direct 
an  account  of  rents  and  .pro- 
fits; and  that  laches  are  not 
to  be  imputed  to^  creditors 
under  a  devise  for  payment  of 
debts^  as  to  a  specific  devisee^ 
to  prevent  or  limit  such  ac- 
count^ even  against  an  infimt 
heir. 

(343)  19Ves.  216. 

(343)    16  Yes.  394.     Vide 
also  Growcock  v.  Snuth,  2  Ck>x, 
Ch.  Ca.  397'    Harris  v.  Ingle- 
dew,  3  P.W.  96.    Hasleatood 
v.  Pope,  ib.  322.    MaUahar  v. 
MmUabar,  Ca.  Temp.  Talb.  78. 
HeUier  v.  Tarrant,  ib.  (3d  Ed.) 
288.    n,    &   the   cases    there 
cited  of  Welch  v.  Cook  (1745 
or  1746),   and  Backbridge  v. 
Slater,    at    the    Rolls    1766. 
Supp.   Vin.  Abr.   Cop.  M.  a. 
s.  1.  pi.  6.  Ib.  s.  3.  pi.  3.    7\<- 
dor    V.    Anson,    2   Ves.   582. 
Coombes  v.  Gibson,  I  Bro.  Ch. 
Rep.  273.     Kentish  v.  Kentish, 


nington,  I  Ves.  &Beam.  40S-9. 

In  the  above  case  of  Coombes 
&  Gibson,  a  general  charge  of 
debts  was  held  to  extend  to 
unsurrendered  copyhold  as  well 
as  to  fi!eehold  lands^  but 
Ashurst  J.  said,  that  if  the  fi^ee* 
hold  had  been  devised  to  one 
person,  and  the  copyhold  to 
another,  the  freehold  might 
have  been  first  applied. 

If,  however,  the  real  estates 
are  charged  generally,  and  ^e 
testator  has  surrendered  the  co- 
pyhold parts  to  the  uses  of  his 
vnll,  the  amount  of  the  debts 
must  be  raised  out  of  the  hee- 
hold  and  copyhold  rateahUf  ac- 
cording to  their  value.  Grouh- 
cock  V.  Smith,  sup.  See  also 
3  P.W.  98.   . 

Real  estates  are  sometimes 
made  to  bear  the  burthen  of 
inortgages  and  legacies  in  exo- 
neration of  personalty,  Laxoson 
V.  Hudson,  Belt's  Ed.  Bro,  Ch. 
Rep.  1  Vol.  57. 
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vision  being  undefined,  there  is  no  reason  for 
increaidng  it  by  the  addition  of  a  copyh(dd  estates, 
but  where  the  testator '  shew^  an  intention  thi^t 
his  debts  should  be  paid  (344),  th^  amount  of  tbf 
debts  must  gov^n  ihe  construction  of  intenti^m, 
and  therefore,  if  the  freehold  estate  is  not  suffi- 
cient, the  court  draws  the  inference^  that  the  tes- 
tator meant  to  provide  a  sufficient  fund,  and  will 
decree  the  copyholds  to  be  charged  in  aid.   . 

A  general  devise  of  all  real  and  personal  estate 
implies  an  intention  to  include  copyholds,  wher<e 
the  testator  has  no  other  real  property  (345) :  ao4 
the  intention  is  also  implied  from  a  surrender  by 
the  copyholder  to  the  uses  of  his  will,  even  when 
there  are  freeholds  (346) ;  and  also  from  his  statr 
ing  in  his  will,  that  the  copyholds  have  been 
surrendered  to  the  uses  thereof.  Banks  &  Den^ 

show  (347). 

This  last  case  was  distinguished  from  the  case 
of  the   Kingshead  Inn,   Turmkdm  Green  (348), 

(S44)  This  intention  is  in-  nington,     1    Ved.    &    Beam, 

ferred  from  the  pre&torywords^  40S. 

'  I  direct  that  all  my  just  debts  (346)     Tendril    v.    I^mith, 

shall  be  first  paid  and  satisfi^ed.'  2  Atk.  85.     Goodwyn  v.  Good- 

Godolphin  v.  Penneck,  2  Ves.  wyn,  I  Ves.  227.  .  Andrewi  & 

271.     ElMsm  v.  Airey,  ib.  568.  Waller,    Bullock    &    Bullock, 

Tudor  V.  Anson,  2  Ves.  582.  '  Byask  Byas,  HawktTU^i  Leigh, 

(345)    Bullock    V.  Btdhekj  nbl  smp.  and  set   Manwood't 

6  Via.  Cop.    (M.  a.)  pi.  19.  :  case^  Gary,  36. 

SmUh  V.  Baker,   1  Atk.  386.  (347)  1  Ves.  63. 

.  Tudor  V.  Anton,  sup.  and  see  (348)  1  Ves.  63,  121.  and 

NichoUt  V.  Butcher,  18  Ves.  see    Gatcoigne  and  others,  v. 

193.      Pennington    v.      Pen-  Barker,  3  Atk.  8. 
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where,  under  a  devise  by  a  copyholder  of  all  his 
copyhold  estate  which  he  had  surrendered  to  the 
use  of  his  will,  a  surrender,  as  to  one  third  part 
lying  in  a  dilSerent  manor  from  tiie  othei^  two 
thirds,  was  not  supplied,  the  relative  pronoun 
'^  which"  inducing  the  decision  in  the  latter  case. 

But  the  frequent  addition  in  a  will  of  the  words 
*'  the  copyhold  part  thereof  having  been  previousfy 
surrendered  to  the  use  of  my  wiU^''  has  been  consi- 
dered  in  a  devise  of  freeholds  and  copyholds,  as 
a  mistaken  description,  where  no  such  surrender 
had,  in  point  of  fact,  been  made  (349):  and  in 
Wilson  V.  Mount  (350),  the  testator  having,  in  a 
devise  of  freehold  and  copyhold  estates,  used 
the  words,  *^  (the  copyhold  part  whereof  I  have 
surrendered  to  the  use  of  my  willy')  the  Master  of 
the  Rolls  thought  he  meant  only  to  devise  such 
copyholds  as  were  surrendered,  and  that  the 
clause  in  the  parenthesis  was  to  be  rejected,  as 
being  a  mere  mistake. 

And  though  in  Church  v.  Mundy{Z&l)y  under 
a  general  devise  of  all  the  testator's  worldly  estate 
and  effects,  whether  real  or  personal,  a  bill  to 
supply  the  want  of  a  surrender  of  a  reversionary 
copyhold  interest  in  favour  of  a  wife,  was  dis- 
missed with  costs  by  the  Master  of  the  Rolls, 
who  expressed  an  opinion,  that  the  general  words 
of  the  devise  could  not  be  held  to  pass  the  rever- 

(349)  BwsMd  ▼;  RmbM,         (350)  3  Ves.  191.  Vide  also 
3  Ves.  65.  GoMctngne  &  Barker,  3  Atk.  8. 

(351)  12  Ves.  426. 
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sionary  interest,  whether  there  was  or  was  not 
any  freehold  estate  to  which  they  could  apply ; 
yet,  ^on  an  appeal  from  that  decree,  the  Lord 
Chancellor  held,  that  if  the  testator  had  no  free- 
hold  property,  the  words,  **  real  estate'^  were 
capable  of  application  to  the  reversion  of  the 
copyhold,  and  observing  that  Chapman  &  JETarf , 
decided  by  Lord  Hardwicke,  was  an  authority 
of  great  weight,  he  directed  a  reference  to  the 
master  to  ascertain,  whether  the  testator  had  any 
and  what  freehold  estates  at  the  time  of  making 
his  will  (352). 

But  a  general  devise  of  all  freehold  and  copyhold 
lands,  creates  a  presumption  of  an  intention  to 
pass  copyholds  not  surrendered  to  the  uses  of  the 
will,  although  the  testator  is  possessed  of  other 
copyholds  which  have  been  so  surrendered  (353). 

In  construing  wills  of  copyhold  lands,  the 
courts  are  not  governed  by  any  express  legal 
terms,  any  more  than  in  a  devise  of  freeholds ; 
and  copyholds  will  therefore  pass  by  the  words 
"  all  thie  residue  of  my  property  and  effects  (354) ;" 


(353)  15  Ves.  396.  And  see 
Jofier  ▼.  Tucker,  8  Meriv.  537. 

(353)  Blunt    ▼.    ClUherow, 

10  Ves.  589.  Andrews  v.  fFaUer, 
ttbisup. 

(354)  Doe  d.  Andrew  and 
others  v.  Lodnckbury  and  others, 

11  Eaat^  390.  Doe  d.  WaU  v. 
Langlands,  14  EeiBt,  370.  Doe 
d.  Bunny  r.  Rout,  7  Taunt.  79. 


It  haa  been  decided  that  copy- 
holds will  pass  by  the  words 
*  all  that  my  copyhold  ground 
rent/  Walker  ▼.  Shore,  19  Ves. 
391. 

As  to  the  construction  of  the 
words  ^  ground  rent*  in  printed 
particulars  of  sale^  see  Stewart 
y.  AUifton,  I  Meriv.  W. 
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Qr  under  the  descriptioii  pf '  ^pemonal  estate  (S66V 
where  there  is  a  manifest  intention  on  the  face  of 
the  will  to  deywe  real  estates ;  and  the  words 
'*  real  property/'  or  the  word  *  estate'  or  *  estates^ 
will  pass  all  the  interest  of  the  testator,  as  weli 
as  the  land  (356). 


(355)  Doe  d.  Tojield  v.  To- 
field,  11  East,  246.     Hde  alflo 

Hope  v.  Taylor,  1  Burr.  $68. 
Cuikbeft  V.  Lempriere,  3  Mau. 
&  SeL  158. 

(356)  Nicholls  v.   Butcher, 
18    Ves.    193.     Jongitna     v. 
Jongsma,  i  Cox  Cb.  Ca.  362. 
Carter  v.  Homer,  4  Mod.  89. 
S.C.    1  Show.  348.     ScoH  v. 
Jlberry,  I  Corny.  337.    HTtl^ 
9om  V.  Rokw$m,  2  Lev.  91*  S.  C. 
1  Mod.  100.  S.  C.  3  Keb.  180, 
246.    Macarte  v.  TaU,  Amb. 
181.    TuJfheU  V.  Page,  2  Atk. 
38.   S.C.  Bam.  14.     Dee  d. 
Burkitt  &  otft^rt  v.  Ch^^MMii, 
1  H.  Bl.  223.    Doe  d.  Child 
and  Wifely.  Wright  and  other$, 
8  T.R.  64.    Doe  d.  fVright  ▼. 
CMU  <md  Wife,  1  N.R.  335. 
tMd  V.  ShergM,  10  Ves.  378. 
12attdo22  T.   r«e^,  6  Tttont^ 
410.  But  see  Goodmyn  ▼.  Good^ 
wyn,  1  Ves.  227-    PtUkMrd  v. 
Pre«co<«,   7  Vea.    541.     The 
reader  is  also  refinrred  oa  thk 
subject  to  the  follo^ng  autho^* 
rities;    Reetei  v.  WinnAftgion, 


3  Mod.  45.    Cole  v.  JKatojtiMoiij 

1  Salk.  234.  Counieu  of  Bridg- 
water V.  Duke  of  Bolton,  ib. 
237.  S.C.  6  Mod.  106.  Hope- 
t9dl  ▼.  Aeklami,  I  Salk.  339. 
S.C.  Corny.  164.  Beadunnfi 
V.  Beachcroft,  2  Vem.  690. 
5Aato  V.  Bull,  12  Mod.  594. 
C^e  et  al.  v.  GiUons  et  al, 

2  Ld.  Raym.  1324.  Barry  v. 
iS4gwo^^ik»  2  P.  W.  524.  Burdal 
V.  Bwrdet,  1  last,  345.  iUel- 
<ony.  Bechcith,  Ca.  Temp.  Tal- 
bot^  157-  Taimyr  v.  Wiie,  ib. 
284.  S.  C.  3  P.  W.  295.  Time- 
well  y.  Perkim,  2  Atk.  102. 
Riima  r.  Pam,  1  Ves.  lO.  S.  C. 

3  Atk.  486.  Bailie  v.  Gale, 
2  Ves.  48.  Doe  &  Underdown, 
WiUes,  296.  Shici  d.  Raymemi 
ofid  iilse  y.  Wa^brd,  2  Sir 
W.  Bl.  938.  Hogam  d.  JToUis 
Oful  oiheri  y.  Jocibseiij  Cowp. 
299.  Loveacree  d.  Mudge  ▼. 
B%M  4  C7«.  ib.  352.  Detun  d. 
GfasMii  y.  Goj^km^  ib.  657- 
Bight  d.  ilfi<eAc2i  ei  ux.  r.  ^Suie^ 
^lAam  and  amo^ijer,  2  ]>o«igl« 
763.  Huxtepy.Bifocmam,l'9kfo, 
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A  chaige  apon  the  estate  of  an  annual  pay- 
ment, which  might  continue  beyond  the  life 
of  the  devisee,  will  induce  the  construction 
of  a  fee  in  a  limitation,  which  would  other- 
wise only  create  a  life  interest  (357) :   So  also 


Ch.  Rq>.  437.  HoidfaH  d. 
CQ«E9Mr  ▼»  Marten  and  pthets, 
1T.R.411.  Fletcher Y.Smiian, 
8  T.R.  656.  Doe  d.  Palmer 
and  qthen  v.  Richards,  3  T.  R. 
356.  Doe  d.  Beezley  v.  Wood-- 
heuse  and  otkere,  4  T.R.  89. 
Gaedrighi  d.  Baker  v..  Stacker, 

5  T.  R.  13.  Andrew  v.  Saut- 
house,  ib.  298.  1  Bos.  &  Pul. 
847-8.  Trent  and  others  r. 
Hnwnkng  and  others,  1  N.R.  1 16. 
S.  C.  7  East^  97.  Roed.CMA 
ei  Ux.  y.  Wright,  J  Kaat,  859. 
Roe  d.  Shell  v.  Pattison,  16£a6t^ 
831.  Sir  Artkvur  Chichester  ▼. 
Oxendon,  4  Tsunt.  176.  Chorl- 
tm  y,  Toiflor,  3  Vqb.  &  Beai 
160.  Hick  y.  I>nn^>  8  Mau. 
&Sel.449.  UthwaU  V.  Bryant, 

6  Taunt.  317.    Denn  &  HoocT, 

7  Taunt.  35.  Roe  k.  Bacon, 
4  Msa.  &  Sel.  366.  Harding 
y.  Gardner,  1  Taunt  &;  Brod.78. 
But  Bee  Frogmorton  d.  Wright 
y.  Wright  and  another,  3  WQs. 
414.  S.C.    8  Sir  W.Bl.  889. 

It  is  an  Established  prindple, 
that  where  an  estate  is  limited 
by  wiU  to  the  child  of  a  prior 


4 

devisee  lor  life,  without  words 
of  inheritance,  with  remainder 
oyer  in  fee  should  such  chUd 
die  beforea  certain  age,  the  child 
takes  an  absolute  fee  on  attain- 
ing the  particular  age.  Purefo^ 
&  Rogers,  8  Saund.  388.  Jlfar- 
«;bZi  &  JERU,  8  Mau.  &  SeL  608. 
Doe  d.  EUmore  and  others  y. 
Coleman  and  others,  6  Price,179. 

As  to  the  effect  of  the  word 
''hereditament**  in  a  devise  of 
copyholds,  vide  Denn  d.  MeUor 
v.  McK>r,  in  error,  1  Bos.  & 
iSil.  558,  30.  5  T.  R.  558. 
6  T.  R.  175.  Doe  d.  SmaU  and 
ethers  y.  Allen,  8  T.  R.  508 : 
see  also  Hopewell  &  Ackland, 
1  Salk.  839.  Canning  &  Can- 
ning,  Mos.  840. 

(357)  Collier's  case,  6  Co. 
16.  a.  Ansley  &  Chapman,  Cro. 
Car.  157*  Baddeley  v.  Leppmg' 
well,  3  Burr.  1533,  and  see 
Erogmorton  d.  Bramstone  y. 
Holydayetal,ih,l6lS,  Loveaeres 
&  Blight,  Cowp.  358.  Good- 
right  d.  Baker  y.  Stacker,  5  T  Jl. 
13.  AndrewT.  Southouse,  ib.898. 
Doe  &  Clayton,  8  East,  141. 
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a  charge  of  a  sum  in  gross^  or  of  all  debts  and 
legacies  (358). 

The  effect  of  the  word  "  estate''  or  "  property" 
in  a  devise,  may,  however,  be  restrained  by  the 
intention  collected  from  the  general  words  of  the 
will  (359),  and  by  a  term  of  locality,  if  the  whole 
is  merely  descriptive  of  the  local  situation  (360) : 
but  it  "was  held  by  Lord  Hardwicke,  in  Bailie 
\.  Gale  (36l\  that  the  words,  "  a/2  that  estate 
I  bought  of  Mead^'^  passed  both  the  interest  and 
land,  and  were  not  descriptive  only.  And  in 
Roe  d.  Child  &  Wife  v.  Wright  (362),  the  words^ 
*^  all  my  estate^  lands,  ^.  knoum  and  called  by  the 
name  of  the  Coal  Yard,  in  the  parish  of  St.  Giles, 


[368]  See  the  several  au- 
thorities, ante,  (n.  357) :  ▼ide 
also  Doe  &  Richardi,  3  T.R. 
356.  Denn  k  Mellor,  5  T.R. 
558.  Doe  k Holmes,  8  T.R.  1. 
Goodtitle  &  Maddem,  4  East, 
496.  Doe  &  SneUing,  5  East, 
9S.  But  this  is  only  where 
the  devisee  is  charged.  Vide 
the  authorities  antea  in  this  notQ 
and  in  n.  ( 357 ) ;  see  also 
Dickins  v.  Marshal,  Cro.  Eliz. 
330.  Fairfaa  v.  Heron,  9  Eq. 
Ca.  Abr.  307*  Canning  v.  Can* 
nmg,  Mos.  340.  2  Atk.  341. 
Roe  &  Blackeit,  Cowp.  339. 
Doe  &  Clarke,  3  N.  R.  349. 

(359)  WiUfinson  v.  Merry- 
land,  Cro.  Car.  447-9.  Mar- 
hant  v.  Twisden,  Gilb.  £q.  Rep. 


30.  Chester Y.  Painter,  ^F.W. 
335.  Bmlis  v.  GuU,  3  Ves.  51 . 
Doe  d.  Spearing  v.  Buekner, 

6  T.R.  610.  HtUan  v.  £01- 
worthy,  3  East,  553.  Roe  d. 
HelUf^  V.  Yeud,  3  N.  R.  314. 
WooUam  v.  Kenworthy,  9  Ves. 
137-    Doe  d.  Bunny  v.  Rout, 

7  Taunt.  79. 

(360)  Doe Bl Clayton, SEisai, 
141. 

(361)  3  Ves.  48. 

(368)  7  East,  359.  and  see 
TuffheU  V.  Page,  Barry  v. 
Edgworth,  Goodwyn  v.  Good* 
wyn,  Chkhester  v.  Oxendon, 
Charlton  v.  Taylor,  Uthwatt  v. 
Bryant}  Randall  v.  Tuehm, 
Denn  v.  Hood,  Harding  ▼.  Gard^ 
ner,  ante,  (n.  356.) 


Cm.  IV.]  O/Dmse.  315 

lAmdanj'\were  held  not  to  be  a  local  description 
only,  but  to  pass  the  fee  (363)« 

And  again  in  Roe  v.  ^oron  (304),  where  the 
testator  devised  all  his  freehold  lands,  messuages, 
and  tenements,  at  &c.  to  his  wife  for  her  life,  and 
after  her  decease,  all  the  said  estates  to  be  divided 
among  his  four  sons  and  his  son-in-law  C.T., 
share  and  share  alike,  the  court  of  B.  R.  held, 
that  the  sons  took  a  fee^  in  remainder,  after  the 
death  of  the  wife. 

The  rules  adopted  in  freehold  cases,  as  to 
words  of  recommendation  in  a  will,  and  exclu- 
sive dispositions  under  powers,  apply  equally  to 
copyholds.^  So  in  Macey  &  others  r.  Shurmer{90&\ 
which  was  a  devise  by  N.  S.  to  his  wife,  her  heirs 
and  assigns  for  ever,  being  well  assured  that  she 
would,  at  her  decease,  dispose  of  the  lands 
amongst  all  or  such  of  his  children,  as  she,  in  her 
discretion,  should  think  most  proper,  and  as  they 
by  their  conduct  should  deserve;  it  was  held, 
that  the  word  "  such"^  gave  the  wife  the  power  to 
make  an  exclusive  disposition  to  any  one  child. 

And  though  a  man  may  execute  a  power  over 
copyholds  without  reciting  it  (366),  yet  it  is  ne- 
cessary he  should  mention  the  estate  he  means 

(363)  The  words '  my  estate  parol  or  extrinsic  eridence  is 

of  A/  and  '  my  estate  at  A/  not  admissible  to  explain  a  will, 

are  words  of  the  same  import.  (364)  4  Man.  &  Sel.  366. 

See     Oxendim    &    Chichester,  (365)  1  Atk.  389. 

4  Dow's  P.  C.  99 }  which  case  (366)  Manwood's  case,  Ca* 

has  decided  that,  except  where  ry*8  Rep.  36. 
there  is  a  latent    ambiguity. 
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to  didpos^  of  (367) ;  and,  therefore,  where  a  tes- 
tator, having  a  power  to  appoint  a  copyhold 
estate,  by  deed  or  will  (368),  made  a  general  de- 
vise of  all  the  residue  of  his  effects,  real  and 
personal,  Lord  Hardwicke  adjudged,  that  the 
copyhold  did  not  pass,  noticing  that  the  testatw 
had  other  lands,  on  which  the  devise  might  be 
satisfied  (369). 

The  courts  incline  to  construe  a  devise  of  co- 
pyhold, as  of  freehold,  so  as  to  annex  the  legal 
'  estate  to  the  equitable ;  therefore,  under  a  devise 
to  A.  and  B.  and  their  heirs,  in  trust  to  permit  G. 
or  her  assigns  to  occupy  the  same,  or  to  pay  to, 
or  permit  her  or  her  assigns  to  receive  the  rents, 
for  her  natural  life,  for  her  separate  use,  and 
subject  to  such  estate  and  interest  of  C.  to  such 
uses  as  C.  should  by  her  will  appoint,  and  in  de- 

(367)  But  this  ifl  only  when  of  appomting  new  uses  bf  the 
the  testator  has  other  estates  to  sofoe  or  any  other  deed,  may  be 
which  the  devise  would  apply,  exercised  by  the  wiU  of  A^ 
ante,  p.  806  et  seq.  without   noticing  the    power. 

Equity  will  direct  an  enquiry.  Counter  of  Roscommon  &  Fbuke, 

whether  there  be  anything  but  6  Bro.  P.  C.   16S.     See  also 

copyhold  to  answer  the  devise,  other    cases    on    this  subject 

Secus  in  the  case  of  a  power  dtedbyMr.Sugdeninhistrea- 

to  appoint  personalty,  Jones  ▼.  tise  on  Powers,  186-7.    Doe  & 

Tucker,  d  Meriv.  5S7.  Holloway,  1  Stark.  431.  ante^ 

(368)  It  has  been  decided  p.  304. 

by  the  House  c^  Lords,  that  a  (369)     Ex    parte   C^ewatt, 

power  of  revocation  reserved  1  Aik.   659.    We  have  seen 

to  A.  6y  any  writing  under  his  that  a  power  when    coupled 

hand  and  seal  attested  by  two  with  an  interest  cannot  be  exe- 

or  more  credible  witnesses,  and  cuted  by  an  infant,  ante,p.  148*9. 
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fault  of  appointment,  to  her^  right  heirs ;  it  was 

« 

held  9  that  the  estate  Was  vested  in  A.  and  B.  and 
their  heirs,  for  the>  life  of  C.  and  that  the  l^^l 
estate,  after  C/s  death,  vested  in  the  appointee 
under  her  will,  who  recovered  in  ejectment  against 
the  assignee  of  the  person  to  whom  the  trustees 
had  surrendered  (370). 

When  a  <^opyho)der  has  made  a  surrender  to 
the  uses  of  his  will,  and  by  his  will  devises  that 
his  copyholds  shall  be  sold,  a  Court  of  Equity 
will  give  effect  to  the  power  of  sale  (371).  The 
case  of  BUUch  &  Wilder  (372)  may  be  thought  to 
imply,  that  the  heir  at  law  would  be  a  necessary 
party  to  such  a  sale,  but  the  contrary  appears  to 
have  been  decided  (373). 

(370)  Doe  d.  Woodcock  v.  wife^  and  if  she  had  any  issue 
Bofihrop,  5  Taunt.  38S.  \lde  by  bim^  then  to  such  issue  at 
also  Lord  Say  and  Seal  &  Lady  the  ageof  twenty-one^  and  if  the 
Jonet^  3  Bro.  P.C.I  IS.  DoeSi  issue  died  before  that  age,  or 
Simpson,  5  East,  162.  Hawker  before  his  wife,  or  if  she  had  no 
▼.  Hawker,  3  Barn.  &  Aid.  5S7.  issue,  then  she  to  choose  ttoo  at- 

(371)  Blatch  &  Agnis  v.  tomies,  and  to  make  a  bill  of 
mUkr  and  others,  1  Aik.  4S0.  sale  of  the  lands  to  the  best  ad^ 
Batemanv.Bateman  and  others,  vantage ^  and  the  court  held 
ib.  421.  And  see  Bright  v.  that  she  had  the  lands  for  life, 
Hubbard,  Cro.  Eliz.  68.  Brent  and  not  having  issue,  had  not 
or  Beal  v.  Sheppard,  Cro.  Jac.  any  interest  to  dispose  of,  but 
199.  had  authority  by  will  to  nomi* 

(372)  Sup.  nate  two,  who  should  sell,  and 

(373)  In  the  above  case  of  that  the  vendee  should  be  in  by 
Brent  or  Beal  v.  Sheppard,  a  the  first  wiH,  and  that  no 
copyholder  in  fee  surrendered  new  surrender  would  be  ne- 
to  the  use  of  his  will,  and  de-  cessary. 

▼ised  his  copyhold  land  to  bis         For   several    authorities    on 
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But  few  cases,  if  any,  can  arise  under  a  will, 
where  the  intention  will  not  prevail,  if  discover* 
able  by  the  court  (whether  of  law  or  equity); 
though  it  must  frequently  happen  that  the  de« 
signs  of  a  testator  are  defeated  by  the  obscurity, 
not  only  of  the  language  of  the  particular  devise, 
but  of  the  context  of  the  will  (374) :  devises  of 
copyholds  are  more  particularly  favoured  in  this 
respect,  as  the  courts  raise  the  presumption  of, 
and  give  effect  to  the  copyholder's  intention  io 
pass  lands  acquired  after  the  date  of  the  will,  if 
there  are  words  in  it  sufficiently  comprehensive 
to  include  them,  and  the  lands  have  been  surren- 
dered to  the  uses  of  the  will  (375) :  this  point  was 
first  discussed  in  Heylyn  v.  Heylyn(376)y  and 
though  the  authority  of  that  case  has  been 
doubted  (377),  the  case  of  The  Attorney  General 
V.  Vigor  (378)  and  sevefal  others  (S79)  have  put 
the  question  at  rest. 

In  Hawkins  v.  Leigh  and  others  (380)  a  general 
devise  of  all  the  testators  unsettled  lands,  (there 
being  both  freehold  and  customary  lands,  part 

powers  of  sale  ezpreaaly  given  plant  and  utendlt,  were  deviaed 

to  executors^  or ariaiogbyimpli-  by  the  decription  of  copyhold 

cation  fiom  the  tenor  of  the  wfllf-  xneflsuages;  the  plant  hdd  to 

see  8  Vin.  (Deviae)  M.  e.  toS. e.  paaa.  Woodk  Gaynoti^ Amb.395. 

Vide  also  post,  tit.     '*  JdmU-  (375)  Ante,  p.«71-«. 

tejwe/'  "  Fine;*  (Powbb).  (376)  Cowp.130.  Loft,  604. 

(374)  See  fVoodhoutev.  Mere-  (377)  See  lWatk.onCop.187. 

ditk,  I  Meriv.  450.  (378)  8  Vea.  286. 

A  copyhold  brewbouae  and  (379)  Ante,  (n.  259.) 

malthouae,   let   on  lefue  with  (380)  1  Atk.  388. 


f 
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of  the  former  settled,  and  the  latter  not  having 
been  surrendered  to  will,)  was  held  to  pass  the 
ttnsettkd  freehold  lands  only,  notwithstanding 
there  were  the  prefatory  words  **  as  for  my 
worldly  estate,  &c."  the  court  conceiving  that  by 
the  word  **  unsettledj'^  the  testator  must  have 
meant  lands  of  the  same  kind  as  those  settled. 

But  prefatory  words,  similar  to  the  above,  are 
generally  held  to  influence  all  the  subsequent 
clauses  of  the.  will  (381). 

Tajflar  v.  Taylor  (S82)  was  another  case  of 
construction  in  which  the  intention  prevailed, — 
there  A.  gave  his  copyhold  to  the  child  or  children 
with  which  his  wife  was  enseint,  and  to  the  heirs 
of  such  child  or  children  for  ever ;  and  if  such 
child  or  children  should  not  be  bom  alive,  or, 
being  bom  alive,  should  die  without  leaving  law- 
ful issue,  or  before  he  or  she  had  disposed  of  the 
same,  then  he  gave  it  to  his  wife:  the  wife  was 
not  with  child,  and  Lord  Hardwicke  was  of  opi- 

(381)  Tudor h 4nson,'2yes.  testator'sfiVesons^anddaiighter 
582.  CooimbeskQib9an,  I  Bro.  Elizabeth^  and  immediately  on 
Ch.  Rep.  S74.  Godolphin  v.  Elizabeth  attainingtwenty-one, 
Pemteck^  8  Vea.  271.  EUiion  then  the  testator  devised  the 
y.  Airofj  lb.  568.  Belt's  Supp.  said  lands  to  his  said  six  chil- 
341,  417.  dren,  and  to  the  iurvwon  and 

(382)  lAtk.  386.  See  also  turmoar  of  them,  then-  heirs 
Edwardi  v.  Spmom,  6  Taunt,  and  assigns  for  ever,  as  tenants 
213,  where  mider  a  devise  of  in  common,  it  was  held,  that 


freehold  and  copyhold  lands,  in  such  of  the  children  as  survived 

trust  to  receive  and  apply  the  the  testator,  took  on  his  de* 

rents  for  the  maintenance,  edu-  cease  a  vested  fee,  as  tenants  in 

cation,  and  advancement  of  the  common. 
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nioB,  that  it  was  well  devised,  so  as  to  have  a 
surrender  supplied,  and  that  it  ought  to  be  con* 
strued  as  if  the  testator  had  said, ''  ond  if  no  eiiU 
be  bam  dUve.^^ 

It  was  decided  in  a  very  recent  case  (383),  that 
a  devise  to  A.  for  life,  and  after  his  death  to  the 
second,  third,  and  all  other  the  sons  of  A.  (the 
eldest  son  excepted),  successively  in  tail,  gives  a 
vested  interest  to  the  second  son  of  A.  tM  soon 
as  he  has  two  sons  in  esse,  not  capable  of  being 

* 

divested  by  the  death  of  the  eldest  son. 

Under  a  devise  of  copyholds  to  R.  for  life,  and 
after  his  decease  to  the  heir  of  his  body,  in  the 
singular  number ;  the  court  held  that  R.  took  an 
estate  in  fee  simple  (384). 

It  has  been  adjudged,  that  a  devise  (m  condi- 
tion to  pay  a  certain  sum,  is  a  limitation,  and  not 
a  condition,  if  the  devise  be  to  the  customary 
heir,  but  a  condition  according  to  the  words  if  it 
be  to  any  other  person ;  and  that  the  condition  is 
not  broken  unless  the  sum  is  demanded  (385). 

And  in  Clerke  v.  Haw  (366)^  it  was  ruled  by 
C.  J.  Holt,  that  if  copyhold  land  be  surrendered 
to  the  use  of  a  will,  and  afterwards  is  devised  to 

(383)  Drioer  d.  Era$Uc  v.  '  lieir*  is  a  word  of  porcfaase, 
Frattk,    3    Mau.    &    SeL  95.     jircher*^  case,  1  Co.  66.  b. 

6  Price,  41.  (385)  Curteu  v.  Woioenim^ 

(384)  PocPMy  V.  LowdaU,  Cro.  Jac.  56,  and  see  Wdlodc 
Sty.  S49.  S73.  1  Feanie,  979.  &  Hanumd,  ante,  p.  300.  Man- 
Bat  if  there  are  superadded  to»v.lfcr«tof»,NeLCh.Rqi.S4. 
words  of  limitation,  ihe  won!  (386)  I  Ld.  Raym.  736. 
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B.  and  his  heirs,  upon  condition  that  he  pay 
100/.  within  six  months  after  the  death  of  the 
devisor  to  J.  S. ;  if  the  money  is  not  paid,  J.  S. 
ought  to  be  admitted,  and  then  he  must  make  an 
actual  entry  before  he  can  surrender :  therefore,  a 
surrender  made  in  that  case  by  J.  S.  before  a<^tual 
entry,  was  adjudged  ill. 

In  fixing  the  intention  under  an  ambiguous  de- 
vise, the  Court  of  Chancery  inclines  to  a  con- 
struction in  favour  of  creditors;  so  in  Noel  v. 
Weston  (387),  the  will  contained  an  introductory 
clause,  that  "  the  testator's  just  debts,  &c.  should 
be  paid  and  satisfied,"  and  then  bequeathed  the 
personal  estate  to  S.  W,  subject  to  the  payment 
of  the  debts,  &c. ;  but  in  case  the  personal  estate 
was  insufficient,  the  testator  charged  his  freehold 
estates  with  the  payment  thereof,  and  subject 
theretOj  he  devised  all  his  freehold  and  copyhold 
estates  (which  he  had  surrendered  or  intended  to 
surrender  to  theuse  of  his  will,)  to  the  said  S.  W.. 
for  life,  with  remainder  over;  the  Vice  Chan- 
cellor, relying  on  the  effect  of  the  words  *  subject 
thereto,'  held,  that  the  copyhold  estates  were  ap- 
plicable to  the  debts  as  well  as  the  freehold. 

In  another  case  (388),  the  testator  expressed 
his  intention  to  dispose  of  the  whole  of  his  estate 

(387)   2  Ves.  &  Beam.  269,  (388)   Godolphmv.Penneck, 

a  -nd    see   Coonibes    &    Qibsan,  2  Ves.  271.  And  see  EUistm  v. 

1   Bro.  Ch.  Rep.  274.     Tudor  Airey,  lb.'  568.  - 
Y.  Alison,  2  Ves.  582, 

VOL.  I.  Y 
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and  effects,  and  directed  that  aU  his  debts  aand 
fvnerai  expences  should  be  first  paidj  and  then, 
subject  thereto,  he  devised  particular  parts  of  his 
estate,  to  different  persons;  Wd  the  question 
was,  whether  certain  customary  lands  mentioned 
in  the  will,  and  which  had  been  surrendered  by 
the  testator  to  the  uses  of  his  will,  were  subject 
to  the  debts ;  and  Lord  Hardwicke  held  that  they 
were,  the  prefatory  words  '  aU  his  debts,  ^e' 
running  over  all  the  subsequent  clauses  of  the 
will  (389). 

An  heir  at  law,  having  more  than  an  equity,  is 
incapable  of  devising  before  admittance,  or,  at 
least,  without  surrendering  to  the  uses  of  his 
will  (390) ;  this  was  clearly  a  settled  rule  prior  to 
the  act  of  55  Greo.  3.  c.  192,  but  it  has  been 
doubted,  whether  an  unadmitted  customary  heir, 
is  not  a  copyhold  tenant  within  the  meaning  of 
that  act,  and  the  better  opinion  would  seem  to  be 
that  he  is,  and  consequently  that  he  may  devise 
before  admittance. 

A  feme  covert  we  have  seen  cannot  devise  co- 
pyhold lands  pursuant  to  a  surrender,  made  when 
sole,  to  the  use  of  her  will  (391) ;  yet  if  the  hus- 
band, previous  to  the  marriage,  agrees  that  she 
may  settle  or  devise  the  same  during  cover- 
ture, the  devisee  of  the  wife  would  have  a  good 

(389)  ^fite,p.dl9.  seethe  Act  55  Geo. d.c.  193^111 

(390)  SfMih  ▼.  Tngg9y  1  Stra.     the  Appendix. 

4S7.    Havokmi ▼.  Leigh,\M\.         (391)  Ante,  p.  144,  273. 
388.    1  Walk,  on   Cop.  102. 
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title  in  equity  (392) ;  but  if  the  will,  in  rach  a  ciis^, 
were  executed  previous  to  the  marriage,  it  would 
be  revoked  by  the  marriage  (393). 

The  interest  of  a  cestui  que  trUsi  in  copyhold 
property,  is  devisable  without  surrender  to  will, 
an  equitable  estate,  as  is  already  shewn,  not 
being  the  subject  of  surrender  (394) ;  and  a  will 
attested  by  two  witnesses  only,  or  even  an  unat- 
tested will,  is  sufficient  to  pass  a  trust  of  copy- 
holds (395),  as  well  as  the  land  itself;  but  the  in- 
tention to  devise  such  equitable  interest  must  be 
evident  (396),  and  a  general  devise  by  the  words 
"  all  other  my  real  estate,"  will  include  the  trtst 
of  copyholds  (397),  even  if  the  testator  has  the 
legal  interest  in  other  cQpyholds,  some  surren- 
dered and  others  not  surrendered  to  the  uses  of 


(393)  Ripp(m  v.  Dawding, 
lor  Harding'],  Amh.!y6b.  George 
d.  Thambury  v.  Rippon  & 
Dawding,  lb.  627-  473  ttiktg. 
Tide  atoo  Baker  V.  Child,  d  Verti. 
61.   1  £q^  Ca.  Abr.  62. 

(393)  Hodsden  v.  Lloyd, 
«  Bro.  Ch.  Rep.  534.  4  Co.  61. 
2  P.  W.  624. 

(894)  Ante,  p.  366,274 . 1  Bro. 
C)i.Eep.482.    1H.B1.461. 

(395)  JppUyard  v.  Wood, 
SdMt  CaM8  temp.  King,  42 
Tuffnell  V.  Page,  2  Atk.  37. 
S.C.  Bam.  9.  bat  it  vfOB  fi»' 
merlythoiiglitotherwiM,  f^^ag* 
staff  V.  WagiU^,  2  P.  W.  259. 


And  it  should  seem  that  the  de- 
visa  of  an  equitable  interest  in 
customary  lands,  as  distinguish- 
able from  copyholds,  must  be 
attested  aoaording  to  the  sta- 
tute of  frauds,  Hussey  v.  GriUs, 
Amb.  299  j  except  such  «us- 
tomary  lands  pass  by  surrender 
and  admittance.  Doe  &  Dan- 
veri,  7  East,  299. 

(396)  AUtii  V.  PouUom,  I  Vet. 
121 .  GibiOH  V.  Lard  Monifort, 
lb.  4S9. 

(397)  Car  v.  EUiton,  3  Atk. 
73.  9  Mod.  75,  in  Acherley  t. 
Vernon. 

Y  2 


his  iirtll(398).  It  follows,  that  an  equity  of  re- 
demption, where  the  mortgagee  is  admitted, 
which  is  an  equitable  interest,  is  devisable  with- 
out surrender  to  will  (399) :  and  that  a  purchaser, 
whether  he  has  taken  a  surrender  or  npt,  may 
devise  before  admittance,  having  a  .title  in 
equity  (400). 

But  it  was  decided  by  the  late  Vice  Chan- 
cellor, that  a  devisee  who  has  not  been  admitted, 
has  not  such  an  equitable  interest  as  is  devisable,"* 
establishing,  therefore,  that  it  is  not  every  one 
who  has  an  incomplete  legal  title,  that  has  an 
equitable  title;  or,  in  other  words,  that  it  is 
not  every  surrenderee,  that  has  a  devisable  in- 
terest (401). 

When  a  copyholder  surrenders  to  particular 
uses,  limiting  the  reversion  in  fee  to  himself,  he 
is  in  of  his  former  estate ;  and  if  he  afterwards 
surrenders  to  will  and  devises  the  estate,  and  is 
subsequently  admitted  according  to  the  surrender 
to  uses^  such  admittance  will  not  be  a  revocation 
of  his  will  (402) ;  and  by  the  same  rule,  if  a  copy- 
holder in  fee  surrenders  to  will,  and  afterwards 
makes  a  surrender  to  particular  uses  on  his  mar- 
riage, with  the  reversion  to  himself  in  fee,  and 
then  devises  the  estate,  the  devise  will  be  sup- 

(398)  Aliens,  Paulton,  1  Ves.  (401)  tVainewrightv.  Elwell, 

121.  1  Mad.  Rep.  627* 

(399)  Ante,  p.  274.  (n.  269.)  (402)  Roe  d.  Noden  v.  Gr^^ 

(400)  See   the  cases   ante,    fits  and  others,  4  Burr.  1952. 
p.  274.  (n.  268). 
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ported    by    the    surrender  to  the  use  of   the 
will  (403.) 

If,  however,  a  copyholder,  after  devising  his 
estate,  conveys  it  entirely  away,  though  he  takes 
it  back  again  the  same  day,  it  is  a  revocation  of 
the  devise  (404) ;  and  in  Vawser  v.  Jefferey  (405), 
it  was  held,  by  the  late  Master  of  the  Rolls,  that 
a  devise  of  copyholds  was  revoked  in  equity,  by 
a  covenant  to  surrender  the  estates  to  the  same 
uses  as  were  created  by  the  marriage  settlement 
of  the  devisor,  of  certain  freehold  lands,  the  ob- 
ject of  the  settlement  being  to  secure  a  jointure 
annuity  to  the  wife : — the  decree  appears  to  have 
been  made  on  the  ground,  that  an  agreement  to 
convey  revokes  a  devise  as  well  as  an  actual 
conveyance  (406) ;  and  from  an  impression,  that 
if  a  surrender  had  been  made  to  the  uses  of  the 
settlement,  the  will  would  have  been  revoked  at 
law.  But  the  Judges  of  the  Court  of  B.  R.  have  cer- 
tified a  direct  contrary  opinion  on  the  latter  pointy 
in  a  recent  case  sent  to  them  by  the  Lord  Chan** 
cellor(407),  which  case  contained  a  statement  of 
facts  similar  to  those  in  the  report  of  Vawser  & 
Jefferey  in  16  Ves.,  except  only  that  in  the  case 
sent  to  the  CoUrt  of  King's  Bench,  the  copyhold 

(403)  Tknutoui  d.  Gower  v.  (406)  See  Rider  v.  Wager  et 
Curmirigham, «  Sir  W.  Bl.  1046.      al.  2  P.W.  333.  Cotter  v.  Layer, 

(404)  Roe  d.  Noden  v.  Grif-     t6.  634.      Knollys  v.   Aleock,^ 
fits  and  others,  ante.    1  Wib.      5  Ves.  653. 

308.  (407)     Fawier   &    Jefferey^ 

(405)  l:6Vc«.5«6.  3  Barn.  &  Aid.  46^-6. 
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Mtate  is  mentioned  to  have  been  surrendered  to  the 
uses  of  the  settlement. 

In  the  case  of  Reid  v.  Sfi^rgvld (40B\  H.  M.  S. 
cestui  que  trust  for  life  of  copyholds,  with  a 
power  to  dispose  thereof  by  will,  after  acquiring 
the  legal  customary  estate  of  inheritance,  and 
surrendering  to  the  uses  of  her  will,  de¥ised  the 
copyholds  pursuant  to  the  power,  and  th^a  sold 
and  surrendm*ed  to  a  purchaser ;  and  the  Chan* 
cell  or  (I^ord  Eldon)  held,  that  the  surrend^ 
could  not  be  coosidered  in  equity  an  attempt  to- 
wards the  execution  of  the  power,  and  adjudged 
that  such  surrender  was  nevertheless  a  revocatioA 
oi  ^  will. 


(408)  10  Vea.  370.  The  de- 
tiae  in  this  eaae  was  to  S.B.  fie 
W.H.  apd  to  the  sumvor  ol 
th^nt,  and  to  the  executors  or 
administrators  of  such  survivor^ 
in  trust  for  the  sole  and  sepa- 
rate use  of  H.  M.  S.  (the  wife 
of  H.S.)  fin:  life,  and  when 
M.  Q.  S.,  daughter  of  H.  M.  S., 
should  attain  twenty-one,  or 
after  the  death  of  her  mother, 
to  transfer  the  copyhold  pre- 
mises to  her  the  said  M.  6.  S. ; 
but  if  she  died  before  twenty- 
one,  the  testator  devised  the 
same  to  such  persons  as  H.  M.  S. 
should  by  will  give  and  dis- 
pose thereof.  The  testator 
gsftive  fidl  power  to  the  trus- 
tees with  the  consent  of  H.M.  S. 


to  sen  and  surrender  the  copy- 
holds, and  gave  the  reaklQe  of 
his  estate  real  and  p^sonal  ta 
W.G.  MG.S.  survived  the 
testator  and  died  under  twenty- 
one  in  the  life-time  of  her  mo- 
ther. W.  H.  was  admitted  te- 
nant, aiwl  S.B.  attended  the 
court  and  declined  to  act. 
W.  H.  afterwards  by  the  direc- 
tion of  H.  M.  S.  surrendered  to 
her  ia  fee,  and  she  was  ad- 
mitted, and  then  surrendered  to 
will;  and  it  was  observed  by 
Lord  £ldon,  that  the  e£fect  of 
such  refusal  of  S.B.  to  act  in 
the  trust,  and  the  admission  of 
W.  H.,  was,  that  he  was  owner 
of  the  entire  legal  interest,  in 
trust  for  the  niece  for  life,  for 
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The  rule  in  freehold  cases,  that  where  a  man 
has  an  equitable  interest  in  fee,  and  devises  the 
land,  and  afterwards  the  legal  fee  descends  to 
him,  or  he  takes  a  conveyance  of  the  legal  estate 
to  himself  in  fee,  or  to  a  trustee,  such  descent  or 
conveyance  is  no  revocation  of  the  devise,  is  (as 
it  would  seem)  equally  applicable  to  copyhold 
estates  (409). 


her  daughter  sixrviviog  her  if 
she  attained  twezity*one^  and  if 
she  died  under  twenty-one,  for 
the  residuary  devisee  -,  and  that 
by  the  surrender  to  H.  M.S., 
she  became  intitled  to  the  legal 
estate,  upon  the  same  trusts. 

(409)  Greenhillr.Greenhill, 
S  Vem.  670.  Marwood  v.  Tur- 
ner, 3  P.  W.  163.  Swift  d. 
Neak  ▼«  Roberts,  3  Burr.  1490. 
Panons  ▼.  Freeman,  3  Atk. 
741-9.  S.C.  1  Wils.308.  Spar- 
row V.  Hardctutle,  ib.  803-4. 
Doe  d.  Gibbons  v.  Pott  and 
others,  S  Dougl.  717.  Watts 
and  others  v.  Fkillarton,  cited 
ib.  718.  1  Watk.  on  Cop.  124-5. 

As  to  implied  revocations 
of  a  will,  see  Kenebel  v.  Scraf- 
ton,  2  East,  530.  Reid  v; 
Shergold,  10  Ves.  370.  It  has 
been  decided,  that  although 
marriage  and  the  birth  of 
a  child  are  such  an  entire 
diange  in  the  dreumstances  of 
a  person,  as  to  be  an  implied 


revocation  of  a  will  (see  Doe 
&  Lancashire,  5  Tr.  49.  Shep^ 
herd  v.  Shepherd,  ib.  51.  n. 
Eyre  v.  Egre,  cited  in  Cook  v. 
Oakley,  1  P.W.  304.  Wei' 
lington  v.  Wellington,  4  Burr. 
2167,  2171.  Christopher  v. 
Christopher,  ib.  2182.  Gibbons 
V:  Count,  4  Ves.  848^  and  se* 
veral  other  cases  cited  in  Brady 
V.  CubUt,  I  Dougl.  35)  j  Yet, 
that  either  of  those  events 
singly,  is  not  sufficient  to  work 
a  revocation.  Doe  d.  White  v. 
Barford  and  another,  4  Man.  & 
Sel.  10.  Wilkinson  v.  Adam, 
1  Ves.  &  Beam.  465.  And  see 
Jackson  v.  Hurlock,  Amb.  487. 
Parsons  v.  Lanoe,  ib.  561. 
Thompson  &  Wife  v.  Sheppard, 
cited  ib.  490,  561.  Gray  v. 
Altham,  cited  ib.  490.  Brady 
V.  Cubitt,  1  Doug.  31.  (sup.) 
which  latter  case  decided,  that 
an  implied  revocation  by  mar« 
riage  and  the  birth  of  a  child, 
may  be  rebutted  by  parol  evi- 
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And  as  the  assignees  of  a  bankrupt  are  trus- 
tees for  him  after  payment  of  the  debts,  a  devise 
of  real  estate  is  not  revoked  by  bankruptcy  (410). 
The  will  of  a  copyholder  is  ambulatory  until 
his  death,  equally  with  a  will  executing  a  power 
of  appointment  in  freehold  cases,  therefore  a  de- 
visee of  copyholds  dying:  in  the  life-time  of  the 
testator,  will  take  no  benefit  under  it  (4 11);  nor 
in  such  a  case  will  the  heir  be  entitled,  und^r  a 
devise  to  A.  for  life,  and  after  his  decease,  to  the 
heirs  of  his  body  (412). 

We  have  already  seen,  that  so  much  of  the  co- 
pyholder's  interest,  as  is  not  devised  away  from 
the  customary  heir,  the  heir  will  take  by  de- 
scent (413);  and  this  rule  extends  equally  to  a 
devise  to  the  heir  in  fee,  with  an  executory  devise 
over  on  some  future  event,  (as,  for  instance,  in 
case  of  the  death  of  the  heir  under  twenty-ene, 
without  leaving  issue,)  and  to  a  devise  frofn  the 
heir  in  a  like  event,  when  there  is  no  devise  to 
him  until  the  contingency  happens  (414);  though 


dence.  Vide  alsoi  ex  parte  the 
Earl  of  Ilchester,  7  Ves.  348. 
Sheath  V.  York,  1  Ves.  &  Beam. 
390.  ,  Wilkimon  v.  Adam,  sup. 
but  see  4  Ves.  848.  in  Gibbons 
V.  Caunt,  where  Lord  Alvanley 
expressed  his  disapprobation  of 
the  practice  of  receiving  evi- 
dence against  the  presumption  ■ 
raised  by  marriage  and  the 
birth  of  a  child, 


(410)  Charman  v.  Charman, 
14  Ves.  580. 

(411)  Duke  of  Marlborough  v. 
Lord  Godolphin,  2  Ves.  65,  77. 
Belt's  Supp.  to  Ves.  Sen.  279. 

(412)  Busby  &  Greenslate, 
lStra,445.  lFeame,80.  Shel- 
ley's  case,  1  Co.  104. 

(413)  Ante,  p.p.  55,  165. 

(414)  Doe  d.    Pratt    and 
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it  was  formerly  thought,  on  the  authority  of  Scott 
&  Scott  (415),  that  the  heir  would  take  by  pur- 
chase, and  not  by  descent,  under  a  devise  to  him 
in  fee,  with  an  executory  devise  over  (416) :  And 


€t 


t< 


others  v.  Timins  and  another, 
1  Born,  and  Aid.  530.  And 
see  Haynsworth  [or  Harnsworth'] 
T.  Pretty,  Cro.  Eliz.  833.  919. 
S.C.  Mo.  644. 

(415)  Amb.  383  5  where  the 
case  is  thus  reported.  "  Scott 
devised  to  Henry,  his  eldest 
son,  and  only  son  by  a  for- 
''  mer  wife,  and  to  his  heirs 
"  and  assigns,  all  other  his  real 
"estate  not  before  devised: 
''  neyertheless,incase  he  should 
"  die  without  issue,  not  hav- 
ing attained  21,  then,  fix>m 
and  immediately  after  his 
death  under  age  and  with- 
out issue,  unto  the  testator's 
"  son  William,  and  the  heirs 
male  of  his  body,  with  re- 
"  mainders  over.  The  eldest 
son  attained  21.  The  spe- 
cialty creditors  (not  hav- 
''  ing  a  lien  on  the  real  estate) 
"  having  exhausted  the  per- 
''  sonal  estate  in  satisfaction  of 
'/  their  demands,  the  legatees 
**  contended  to  stand  in  their 
"  place,  and  come  upon  the 
"  real  estate.  Q.  Whether  the 
"  eldest  son  took  by  devise  or 
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"  descent  ?  In  the  latter  case^ 
the  legatees  would  be  inti- 
tled;  in  the  former,  not, 
"  Henley  Lord  Keeper,  after 
having  taken  time  to  this 
day,  gave  his  opinion,  that 
"  the  eldest  son  took  by  devise, 
"  as  having  under  the  will  a 
**  different  estate  than  would 
"  have  descended^ to  him,  the 

1 

''  one  being  pure  and  absolute, 
"  the  other  not." 

(416)  A  note  of  the  late 
Mr.SerjeantHill's  in  the  author's 
possession,  which  was  read  in 
the  above  case  of  Doe  &  Tu 
mins,  is  well  calculated  to  shew 
the*  grounds  of  the  erroneous 
inference  that  has  been  drawn 
from  the  determination  in  Scott 
&  Scott.  The  note  is  written 
in  the  margin  of  Ambler*s  Re- 
ports, and  is  in  hsec  verba: 
*'  The    determination  in    this 

case  is  right,  but  the  reason 

given  for  it  is  wrongs  that 
'*  the  reason  is  wrong  appears 
*'  from  Cro.  Eliz.  above  re- 
"  ferred  to,**  [Cro.  Eliz.  833, 
919.]  "  and  many  other  cases  ; 

but  though  a  devise  of  a  fee* 
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it  18  to  be  recollected,  that  even  a  devise  to  the 
heir,  charged  with  debts  or  incumbrances,  does 


t€ 


€* 


«€ 
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''  simple  to  the  testator's  fadr 
'^  is  void  in  all  cases^  notwith- 
standing the  land  is  devised^ 
subject  to  a  charge^  as  ap- 
pears by  the  cases  referred  to 
by  Ambler  in  the  margin, 
by  Str.  1270>  Lord  Raym. 
738,  2  Burr.  879, 882, 1  Vent. 
"  372,  S.P.  admitted  Hob.  30, 
"  and  many  other  authorities, 
^'  all  contrary  to  GUpin^s  case, 
"  Cro.  Car.  161,  which  has 
**  sometimes  been  cited,  and 
''  expressly  overruled,  as  in 
^^  Comy.  73 ;  and  so  a  devise 
"  to  the  testator's  heir  in  fee, 
"  subject  to  a  contingency,  as 
''  in  Cro.  £1.  ub.  supr.  and  in 
<'  the  case  here  before  Lord 
Northington,  is  void,  for  it 
amoimts  to  the  same,  as  if 
"  there  had  been  no  devise  to 
him,  but  only  a  devise  from 
him  upon  a  contingency  -, 
**  and,  therefore,  if  the  contin- 
"  gency  on  which  the  devise 
"from  him  is  to  take  effect, 
never  happens,  the  heir  takes 
by  descent,  and  not  by  pur- 
chase. Yet  [Though]  a  de- 
''  viae  to  the  testator's  heirs,  if 
''  not  restrained  to  a  less  estate 
than  a  fee-simple,  is  voidf  as 
to  passing  the  estate,  yet  the 


"devise  to  the  heir  wiD  la 
many  instances  influence  the 
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'*  construction  of  the  will,  as 
holden  by  Lord  Holt,  1  Wms. 
84,  25,  and  accordingly  ad- 
judged in  the  case  there ;  and 
SO  was  the  opinion  of  Lord 
"  Harcourt  with  respect  to  the 
point  on  which  the  dedsion 
here    reported   by    Ambler, 
"  must  have    been    founded ; 
'^  for,  according  to  the  case  in 
Salk.,  though  if  lands  de« 
scend  to  an  heir  (which  from 
"  the  context  must  be  under- 
"  stood  where   they  are    not 
"  mentioned  in  the  will  to  be 
"  devised  to  him,)  if  the  per- 
"  sonal  estate  be  exhausted  in 
"  payment  of  bonds,  the  le- 
"  gatees  may  stand  in  their 
''  place,  and  be  paid  out  of  the 
"  real  estate,  as  is  dear  they 
"  may,  and  he*  seemed  to  ad- 
mit the  same,  yet  Lord  Cow- 
per  in  that  case  held,  that 
"  since  the  testator  had  devised 
**  the  lands  that  they  ''ought 
"  to  be  exempted,  for  it  was  as 
"  much  the  testator's  intention 
"  that  the  devisee  should  have 
"  this  landj  as  the  others  should 
have  the  legades,  and  a  spe- 
cific legacy  is  never  broke 
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not  affect  the  deseeat  to  the  heir,  ^ther  aa  to 
freehold  or  copyhoid  laods  (417). 


On  the  Practice  in  Equity  of  putiiiig  a  Party 

to  Election. 

It  may  be  well,  in  conclusion  of  the  present 
chapter,  to  shew  that  the  doctrine  of  election  ex* 
tends  to  copyholds,  and  I  shall,  on  this  subject, 
first  refer  the  reader  to  the  case  of  Frank  v.  Stan- 
£iA(418),  in  which  the  testatrix,  having  sur- 
rendered to  the  use  of  her  will,  afterwards  exr 
changed  part  of  her  copyholds  for  others  which 
were  not  so  surrendered,  and  then  devised  all 
her  freehold  and  copyhold  estates : — two  of  her 
co-heiresses  took  beneficially  under  the  devise, 
aikd  one  of  them,  an^  also  the  third  co-heiress, 

"  into  in  order  to  make  good  Im  v.  Leroux,  5Maa.  St  Sel.  14. 
'<  .a.ptGUiiiary  erne.* "  (418)  Cited  hi  SRgkaa^  amd 

In  the  abo^e  case  of  Doe  &  oihert  ▼.  Banner  and  oiherM, 

Timns,  Bayley  J.,  observed^  1  Bro.  Ch.  Rep.  588^  and  ia 

'^  I  can  see  no  reason  therefore,  Judd  ▼.  Pratt,   15  Ves.  391. 

"  why  the  heir  at  law  here.  And  see  Macnamara  r.  Jtmes, 

•*  riiould  not  take  by  descent.  Belt's  Ed. Bro.Ch.  Rep.  1  Vol. 

''and  there  are  strong  reasons  481.    Hie  reader  is  also  re- 

"  why  he  should.     The  case  of  fenced  to  an  interesting  note  on 

"  Scott  ▼.  Scott  has  recdved  a  the  nature  and  origin  of  the 

"  sufficient  answer  in  argument  doctrine  of  election  in  1  Swan-- 

"  at  the  bar:*  9ton*s  Ch.  Rep.  394.  and  see 

(417)  Ante,  p.  56.     Hayns-  ib.  4«0  et  seq.  in  QrcHon  v. 

worth  V.  Pretty,  ubi  sup.  Chap-  Haward, 
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were  pecuniary  legatees ;  and  the  Court  of  Ex- 
chequer decreed,  that  the  defendant,  one  of  the 
co-heiresses,'  having  made  her  election  to  take 
under  the  will  by  accepting  lier  legacy,  she  and 
the  other  cq-heiresses  should  surrender  to  the 
uses  of  the  will ;  in  which  decree  the  court  ap- 
pears to  have  been  influenced  by  the  authority  of 
Nays  V.  Mordaunt  (419). 

In  Cookes  v.  Hellier  (420),  T.  C.  the  copy- 
holder, devised  to  his  heir  at  law  T.  S.  for  life, 
with  remainders  over,  making  him  also  executor 
and  residuary  legatee  of  a  large  personal  estate : 
the  copyhold  did  not  appear  to  be  surrendered 
to  the  use  of  the  vrill,  but  the  court' rolls  were 
burned.  T.  S.  took  an  enfranchisement  of  the 
estate,  in  which  he  was  recited  to  be  executor 
and  devisee  of  T.  C,  and  afterwards  made  a  con- 
veyance creating  a  term  of  years  to  raise  money 
for  payment  of  his  debts  after  his  death,  the 
residue  of  the  trust  to  be  for  the  benefit  of  the 
remainder-man  in  the  will  of  T.  C.  The  remain- 
der-ftian,  after  the  death  of  T.  S.,  filed  this  bill  in 
Chancery  against  his  devisee,  to  have  a  convey- 
ance of  the  enfranchised  estate,  insisting  that 
there  was  sufficient  ground  to  presume  a  sur- 
render, and  that  it  was  lost  when  the  court  rolls 
were  burned,  and  that  no  one  can  dispute  the  will 
under  which  he  has  benefit.  Lord  Hardwicke 
(Chancellor)  held,  that  the  plaintiff  was  in  titled  to 
the  estate,   observing,  that  the  surrender  to  will 

(419)  9  Vem.  581.  (490)   1  Vcf.  934. 
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could  not  be  presumed  in  equity  upon  a  casual 
destruction  of  the  court  rolls,  any  more  than  at 
law ;  but  that  a  person  enjoying  a  benefit  under  a 
will,  must  abide  by  it  in  totOy  and  that  in  thi^  case 
the  devisee  of  T.  S.  was  bound  by  his  acquies^ 
cence ;  his  lordship  considered  the  description  of 
T.  S.  in  the  deed  of  enfranchisement,  and  the  cir- 
cumstance of  the  term  of  years  being  made  at- 
tendant on  the  inheritance,  after  the  performance 
of  the  trust,  for  the  benefit  of  the  remainder-man, 
as  evidence  of  T.  S.\s  intention  to  take  under  the 
will,  and  not  as  heir  at  law. 

And  where  a  person,  seised  of  freehold  and  co- 
pyhold estates,  devised  all  his  real  and  personal 
estates  to  trustees,  for  the  benefit  of  his  wife  for 
her  life,  and  after  her  death,  (subject  to  a  few 
legacies,)  to  convey  and  transfer  the  same  to  his 
heir  at  law,  and  died  without  surrendering  the 
copyhold  to  the  use  of  his  will ;  on  a  bill  filed  by 
the  heir  at  law  against  the  widow  (the  adminis- 
tratrix), for  an  account  of  the  personal  estate,  and 
to  have  the  trusts  performed ;  and  a  cross  bill  by . 
the  widow  to  compel  the  heir .  to  make  his  elec- 
tion,  either  to  take  under  the  will,  or  as  heir  at 
law,  and  if  he  elected  to  take  as  heir  at  law,  to 
have  a  compensation  out  of  his  interest  in  the 
estate^  devised  to  him,  equal  to  the  interest  in 
the  copyhold  which  the  testator  intended  to  give 
her  by  the  will ;  Lord  Henley,  Chancellor,  was  of 
opinion,  that  this  was  a  case  of  election,  and  that 
the  heir  would  disappoint  the  manifest  intention  of 


334  Of  EleeUan.  [Fart  I. 

tii«  testator  by  claiming  the  copyhold;  and 
held,  that  his  election  to  take  under  the  will, 
would  be  determined  by  an  agreement  he  was  said 
to  hare  entered  into  with  the  widow  about  buy- 
ing  her  interest  in  the  personal  estate  (421). 

In  the  last  case  there  were  peculiar  expres- 
sions in  the  will,  shewing  the  testator's  intention 
to  include  his  copyhold  estates  in  the  devise  to 
his  wife  for  her  life,  but  in  the  s^bsence  of  any 
SQch  evidence  of  intention,  a  general  residuary 
devise  of  real  estates,  will  not  raise  a  case  of 
election  as  to  copyholds  (422). 

And  in  Wardell  v.  ITarcfe// (423),  the  testator 
having  limited  several  copyhold  estates  upon  cer- 
tain trusts,  after  noticing  that,  for  want  of  surren- 
ders to  will  or  other  customary  forms,  they  would 
descend  to  his  son  John  as  his  heir  at  law,  con- 
trary to  his  intention,  directed  that  his  son 
should  do  all  acts  necessary  for  establishing  the 
estates  limited  by  the  will,  and  that  in  case  of  his 
refusal,  an  estate  devised  to  him  in  tail  should 
cease,  and  the  remainders  thereupon  expectant 
take  effect  in  possession,  as  if  his  son  were  dead 
without  issue,  and  that  in  the  mean  time,  and 
until  such  refusal,  the  copyholds  should  be  en- 
joyed according  to  his  will.  The  customary 
estates  not  being  devisable,  it  was  insisted  that 

(421)   Unett  v.  Wilket,  Amb.  (4«2)  Judd  r.Prait,  13  Ve». 

430.    And  see  Attorney  Gen.  168,  15Ves.390. 

and  Parkin,  1  Dick.  422.  Amb.  (423)  3  Bro.  Ch.  Hep.  116. 
560. 
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the  court  couLd  not  decree  a  surrender;  but  Lord 
Thurlow,  Chancellor,  held,  that  though  they 
were  not  devisable,  yet  as  the  testator  might  dis« 
pose  of  them,  and  had  marked  his  intention  so  to 
dOj  that  brought  the  case  within  the  principle  upon 
which  the  court  supplied  surrenders  for  payment 
of  debts,  or  for  younger  children,  and  decreed 
the  surrenders  prayed  by  the  bill. 

And  where  a  copyholder  had  surrendered  part 
only  of  his  copyholds,  and  the  court  were  of 
opinion  from  the  wording  of  the  will,  that  he 
meant  to  devise  such  copyholds  only  as  were 
surrendered,  and  which  included  certain  entailed 
lands,  the  Master  of  the  Rolls  held,  that  the  heirs 
could  not  take  both  under  the  will,  and  the 
estate  that  was  entailed,  but  must  be  put  to  their 
election,  on  the  principle,  that  no  one  claiming 
under  a  will,  can  contravene  it  (424). 

But  this  doctrine  does  not  apply  to  creditors ; 
and  those  persons  who  come  within  the  rule,  are 
not  bound  by  an  election  made  under  a  mistaken 
impression. 

In  Rumhold  v.  Rumbold (425)^  under  a  devise 
of  unsurrendered  copyhold  lands  for  the  benefit 
of  the  wife  and  children,  and  the  only  provision 
for  the  eldest  son  and  heir,  being  an  annuity  to 
be  purchased  veith  the  monies  arising  from  the 
sale  of  the  estates ;  the  heir  was  put  to  his  elec- 

(424)     mhon    V,    Mount,     192,  in  AUen  ^  PoulUm. 
3  Ves.  191.     And  see  1  Ves.  (4^)  3  Ves.  65. 
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tion,  but  was  held  not  to  be  bound  by  having 
received  half  a  year's  payment  of  the  annuity. 

We  have  seen  that  a  jointure  of  copyhold  lands 
is  no  bar  of  dower  at  common  law  (426),  but  it 
was  long  since  held,  that  a  devise  of  copyholds 
in  lieu  of  dower,  might  raise  a  case  of  election. 

Where  the  bill  was  to  stay  a  suit  at  law  in  a 
writ  of  dower,  for  that  the  wife  had  certain  co- 
pyhold lands  devised  to  her  in  lieu  of  her  thirds 
at  law,  which  she  accepted  of  and  enjoyed  twenty 
years,  and  yet  sought  to  recover  dower  of  the 
freehold  lands,  and  demurred  to  the  bill  because 
copyhold  lands  could  be  no  bar  of  dower,  the 
court  held  that  she  could  not  in  conscience  have 
both,  and  therefore  must  answer  (427). 

Another  case  applicable  to  this  rule,  and  of  con- 
siderable Interest,  is  Kidney  v.  Coussmaker  (428) ; 
there  A.  devised  certain  freeholds  and  copyholds, 
by  the  general  terms  of  messuages,  l^ds,  &c.  in 

(426)  Ante,p,9S.  And  see  541.  Blunt y^CUtkerow^lOVea. 
Gladstone  v.  Ripley,  2  Eden^  589.  Streatfield  y,  Streatfield, 
59,  60.  1  Swanst.  447.  n.  a.  Ca.  temp,  Talbot,  176.     Heme 

(427)  Lacy  et  ux,  v.  Ander-  v.  Heme,  3  Vera.  555.  Stratum 
son  et  ux.  24  Eliz.  Choice  Cases  v.  Best,  1  Ves.  Jun.  285.  Whist- 
in  Ch.  155-6.  1  Swanst.  398,  ler  v.  Webster,  2  Ves.,  Jiin.  367. 
445.  A. ;  lb. 430.  n.  in  Gretton  Sheddonv.  Goodrich„SVes.4Sl, 
V.  Haward.  Brodie  v.  Aarry,  2  Ves.  &  Bea. 

(428)  12  Ves.  136.;  and  see  130-3.  Vide  also  DiUan  & 
Ardesoife  v.  Bennet,  2  Dick.  Parker,  1  Swanst.  370,  400, 
463.  S.C.  (called  Wilson  v.  where  most  of  the  cases  on 
Andesoif,)^  cited  15  Ves.  392.  the  doctrine  of  election  are 
Graves  v.  Forman,  cited  3  Ves.  collected. 

67 .  Pettiward  v.  Preseot,  7  Ves. 
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tmst  to  be  sold,  and  the  produce,  after  discharge 
ing  mortgages,  to  be  considered  as  part  of  the 
residue  of  his  personalty ;  and,  after  confirming 
a  post  nuptial  settlement  on  his  wife,  he  directed, 
that  if  the  messuages  therein  devised  to  her  for 
life  did  not  produce  £400  per  annum,  the  defi<- 
ciency  should  be  made  up  to  her  out  of  the  pro- 
duce of  his  personal  estate,  and  declared  that  the 
provision  should  be  in  bar  of  dower  and  free- 
bench:  the  testator  gave  the  remainder  in  the 
freehold  messuages  his  wife  had  for  life,  and  all 
other  his  freehold  and  copyhold  lands,  &c.  not 
before  devised,  to  his  two  daughters,  as  tenants 
in  common  in  tail,  virith  cross  remainders,  with 
remainder  to  his  own  right  heirs ;  and  he  further 
directed,  that  until  sale  of  the  first  mentioned 
estates,  the  surplus  rents,  after  payment  of  the 
interest  of  mortgages,  should  go  in  the  same 
manner  as  the  interest  of  his  residuary  personal 
estate ;  and  the  Master  of  the  Rolls  held,  that  the 
widow  was  entitled  to  her  election,  and  that  an 
inquiry  must  be  made  of  what  estates  she  was 
dowable,  and  that  she  should  not  be  bound  by 
the  election,,  which  it  appeared  she  had  made 
under  a  mistaken  impression  (429) ;  but,  that  an 
objection  taken,  that  the  creditors  could  not  de- 
feat the  provision  for  the  wife,  was  not  to  be  sup- 
ported, the  doctrine  of  election  not  applying  to 
creditors :  in  this  case  it  was  also  held,  that  not 
only  specialty  but  simple  contract  creditors,  by 

(4S9)  See  SwaoBt.  407. 
VOL.  I.  Z 
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marshalling,  may  follow  devised  estates^  if  no 
estates  descended,  or  if  any,  and  they  have  been 
applied. 

Where  the  intention  is  not  sufficiently  manifest 
for  the  purpose  of  sapplying  a  swrender  to  will, 
it  is  deemed  not  to  be  so  for  the  pmrpose  of  raid- 
ing a  case  of  election,  Jttdd  t.  Pratt  {4S0):  the 
court  in  this  case  expressed  its  disapprobation  of 
the  practice  of  going  into  circumstances  ^kkan 
the  will,  to  get  at  the  intention,  as  was  done  by 
Lord  Hardwicke,  in  Cat  v.  EBimn;  and  to  shew, 
diat  it  was  a  dangerous  doctrine,  aad  ought  not 
to  be  admitted,  cited  the  abo^e  cases  of  StrmtUm 
&  Best,  Unett  &  Wilkes,  Bumbold  &  Rmmbold, 
Wiisan  &  Andesaif,  and  Frank  &  Standisky  said 
also  the  case  of  Tendril  v.  Smith(4Sl). 


(430)  13  Ves.  169.  15  Ves. 
390.  and  see  Read  v.  Crop, 
1  Bro.  Ch.  I^p.  498. 

WhaiawiDiB  totidly  void  afito 
freehold  property  the  heir  is  not 
put  to  his  electipn  by  aoeepdiig 
a  legacy.  Hearle  v.  Greenbank, 
1  Ves.  299.  S.C.  3  Atk.  696. 
Carey  r.  Askew,  Belt's  Ed.  Bix). 
Ch.  Rqp.  2  vol.  58-9.  S.C. 
1  Cox.  Ch.  Ca.  S41.  Sheddm 
V.  Goodrich,  8  Ves.  496.  Thel- 


limon  V.  Woodford,  13  Ves.  d09. 
But  it  should  seem,  that  if  a 
condition  Is  annexed  to  a  legacy 
giv^  to  the  heir,  not  to  dis- 
pute the  win,  he  must  tha 
elect  between  the  inheritaaoe 
and  the  legacy,  BoughUm  ▼. 
Boughton,  2  Ves.  12.  And  see 
1  Swanst.405-6. 2  Ves.  &  Beam. 
ISO,  in  BrodU  v.  Barry, 
(431)  2  Atk.  S5. 
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CHAP.  V. 

OF  ADMITTANCE. 

The  act  of  admittance  ib  to  be  distinguished  from 
the  mere  voluntary  grant  of  the  lord,  and  where 
the  right  of  alienation  is  established  by  the  cus- 
tom of  the  manor,  it  is.  a  form  only,  the  surrender 
being  the  substantial  part  of  the  conveyance  (1). 
But  as  a  surrenderee  has  no  legal  title  until  ad« 
mission,  it  is  usual  in  the  case  of  absolute  sur* 

4 

render^,  to  apply  to  be  admitted  at  the  court  at 
which  the  surrender  is  made ;  and  if  made  out  of 
court,  then  at  the  next  general  court ;  and  where 
the  purchaser,  from  a  desire  to  surrender  the  estate 
by  way  of  mortgage  or  otherwise,  would  be  in- 
convenienced by  the  delay  of  his  admittance,  he 
is  allowed,  by  the  custom  of  most  manors,  to  call 
a  special  court 

Should  the  surrenderee  die  before  admittance, 
his  heir  might  claim  to  be  admitted  as  by  de^^ 
scent  (2) ;  but  he  would  be  compellable  to  give 

(1)  Bekson  ▼.  SoM,  4  Mod.  1961-d.  5  R.^Qb.  Gilb.Ten. 

5t&l,  3  Lev.  386,   S«lk.  185,  438.  n.  94. 

Comb.  93S,  Skin.  406,  Carth.  (S)  Blunt  v.  Clarke,  2  Sid. 

S75,    12  Mod.  49,  Holt,  160.  61.    Gilb.  Ten.  220.   288.     5 

And  Bee  3  Burr.  1543.    4  lb.  Burr.  2786-7.    Rob.  Gar.  b.l. 

z  2 
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effect  to  any  devise  or  other  disposition  made  by 
the  ancestor  of  the  equitable  estate  (3). 

The  power  of  the  lord,  or  the  chief  steward  of 
the  manor,  or  his  deputy,  to  admit  a  person  into 
the  tenancy,  has  already  been  discussed;  and 
with  respect,  therefore,  to  the  mere  form  of  ad- 
mission considered  as  a  compulsory  act,  it  may 
only  be  necessary  to  observe,  that  the  lord  is  not 
bound  to  admit  incapacitated  persons,  as  aliens, 
outlaws  &c.,  or  persons  not  able  to  perform  the 
usual  services  of  fealty,  suit  of  court  &c.,  as  cor- 
porate bodies  (4) ;  or  to  admit  a  tenant  accord- 
ing to  the  express  terms  of  a  surrender,  when  it 
is  contrary  to  the  legal  forms,  or  prejudicial  to 
the  lord's  interest  (5);  for  instance,  if 'the  sur- 
render is  to  A.  for  his  life,  without  impeachment 
of  waste,  the  lord  need  only  admit  A.  for  his  life, 
omitting  the  words  making  him  dispunishable 
for  waste. 

The  customary  form  of  admittance  should  be 


98.  We  have  seen,  that  hy  the 
custom  of  some  manors^  the 
grantee  of  a  customary  estate 
passing  by  deed  or  surrender^ 
must  be  admitted  in  the  life- 
time  of  the  grantor^  ante,  p.  30. 
(3)  This  is  clearly  so  in  the 
case  of  a  purchaser,  but  it  is 
not  every  equitable  interest  that 
is  devisable,  Wainewrigkt  v. 
ElweU,  1  Madd.  Rep.  627. 
ante,  p.  394. 


(4)  Co.  Litt.  ee,  b.  2  Lord 
Raym.  864.  in  Tonkin  v.  Croker, 
1  Watk.  on  Cop.  242.  jinte, 
p.  125. 

(5)  Car  y.  Ellison,  SAik.  7^' 
post,  tit.  Contingent  Remainders. 
Nor  is  the  lord  bound  to  admit 
a  person  until  the  stamp  duties 
and  ste^rard's  fees  are  paid. 
See  48  O.  3^  c.  149.  8.  34. 
Appendix. 
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stricliy  pursued,  as  any  deyiation  would  probably 
be  fatal  at  law,  though  open  to  relief  in  equity,  if 
there  were  a  sufficient  consideratioa  to  induce 
the  court  to  interpose  (6). 

A  symbolical  investiture  was  adopted  at  a  very 
early  period,  and  was  not  unusual  even  in  grants 
of  freehold  property .  The  more  ordinary  symbol 
of  possession  is  a  rod,  wand,  or  verge,  and  hence 
copyholders  are  frequently  denominated  "  te- 
nants by  the  verge"  (7). 

At  the  first  general  court,  after  the  death  of  a 
copyholder  is  known  to  the  homage,  it  should  be 
presented,  and  the  first  proclamation  should  then 
be  made  for  the  heir,  or  other  person  claiming 
title  to  the  land  whereof  such  copyholder  died 
seised,  to  come  in  and  be  admitted ;  and  if  no 
person  attends,  the  proclamation  is  to  conclude 
with  a  direction  for  a  second  proclamation  to  be 
made  at  the  next  court : — at  the  following  general 

(6)  Aspye  v.  Cro.     "  as  the  dymbol  of  possession. 

Car.  597.  1  Watk.  on  Cop.  268.     '' Therod^^taff^orverge^how^ 

(7)  Co.  Litt.  61 .  a.  Sometimes  ''  ever^  was  the  most  common ; 
a  straw  is  used  as  the  symbol  "  and  which  most  probably 
of  possession.  Co.  Cop.  s.  39>  **  was  no  other  than  that  borne 
Tr.  87.— Mr. Watkms,  [I  vol.  "by  the  officer  of  the  comt, 
on  Cop.  p.  261.]  sayfi(,  "  the  ''and  consequently  always  at 
''  s3nnbol  was  generally  arbi-  ''  hand :  though  its  origin  in- 
*'  trary,  and  often  of  the  most  ''  deed  had  been  deduced  from 
"  extravagant  nature:  a  sword,  "a  more  ancient  and  sacred 
''  a  lance;  a  knife,  a  glove,  the  **  source.  (See  Stuart*s  View 
*'  key  of  a  church,  and  even  a  *'  of  Soc.  in  Eur.  b.  I.e.  2% 
*'  drinking  cup,  or  a  lock  of  the  **  s.  4.  p.  289.  4tQ.  Ed.).** 

"  grantor*s  hair,  was  adopted 
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court  the  second  proclamation  is  to  be  made  ac- 
cordingly, and,  in  case  of  non-attendance,  it 
should  direct  a  third  proclamation  to  be  made  at 
the  succeeding  court,  when,  should  the  heir,  or 
other  person  intitled,  not  claim  to  be  admitted  after 
the  third  proclamation  is  made,  a  precept  may  be 
issued  by  the  lord  or  steward  to  the  bailiff  of  the 
manor,  to  seize  the  lands  into  the  lord's  hands 
for  want  of  a  tenant.  (See  the  Forms  of  Present- 
ment, Proclamation,  and  Precept,  in  the  Appen- 
dix.)— Proclamations  of  this  nature  are  in  imi- 
tation of  the  feudal  law,  by  which  the  feud 
was  lost,  unless  the  heir  appeared  within  a 
year  (8). 

Although  the  heir  is  of  full  age,  he  is  not 
bound  to  come  into  court  to  be  admitted  until 
presentment  of  the  death  of  the  ancestor,  and 
proclamation  be  thereupon  made  (9) ;  such  pre- 
sentment a^d  proclamation  being  not  merely  for 
the  infonn9iion  of  the  lord,  but  also  to  give  notice 
to  those  thai  are  intitled  to  be  admitted,  that  the 
tenancy  is  vacant  (10). 

The  presentment  and  proclamation  may  be  ge- 
neral, and  need  not  mention  the  name  of  the  per- 
son to  be  admitted,  though  known,  nor  specify  the 
particular  estate  of  which  the  tenant  died  seized ; 

(8)  Wright's  Ten.  198.  GUb.  e(m  &  Hayward's  case,  3  ib.  281. 
Ten.  442.  n.  100.  S.  C.  4  ib.  30. 

(9)  Kitch.  246.     Rumney  &  (10)    Doe  d.  ifkUbread  t. 
Eve*8  case,  1  Leo.  100.  Ander-  Jenney,  5  East,  532. 
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nor  is  it  necessary,  in  order  to  sei^  quausque^  to 
prove  the  proclamations  viva  voce  (11). 

Wb^i  the  heir  or  devisee  appears  in  court  to 
be  admitted,  either  personally  or  by  attorney,  the 
formalities  of  proclamation  are  said  to  be  unes- 
sential (12) ;  but  it  is  customary,  and  very  proper, 
to  proclaim  the  vacancy  at  the  door  of  the  court, 
in  all  cases,  in  order  that  any  person  disputing 
the  right  of  admission,  may  come  forward  and 
state  the  grounds  of  his  claim  to  fill  the  vacant 
tenancy. 

It  has  been  decided,  that  if  the  heir  is  beyond 
sea  at  the  time  of  the  descent,  and  of  the  procla- 
mations, he  is  not  bound  by  a  custom,  that  the 
laud  should  be  forfeited  for  not  coming  after  three 
proclamations  (13) ;  but  if  the  heir  leave  the  king- 
dom after  the  first  proclamation,  or  perhaps  at 
any  time  aft;er  the  descent,  unless  it  be  evident 
that  he  had  not  notice  of  the  vacancy,  he  is  bound, 
as  it  would  seem,  by  such  a  custom  (14). 

The  entry  or  seizure  of  the  lord  for  the  forfei- 
ture need  not  be  proved,  so  that  a  written  precept 
to  seize  does  not  appear  to  be  necessary  (15). 

(11)  Doe   &  Jermey,  ante,  ford's   case^    Cio.   Jae.   8S6. 
See  a]0o  Earl  of  SaMmry^s  Kiteb.246. 
caae,{Pate$onkDanges,)lKd}.         (14)  Sir  Richard  Lechford*^ 
2d7.  S.  G.  1  Lev.  63.  But  see  case,  S  C<x  100.  b.   WhUUm  fr 
Scroggs,  98.  WMaim,  Cro.Jac.  101. 1  WatL 

(12)  1  Watk.  on  Cop.  239.  m  Cop.  236.  Watk.  GUb.  Ten. 

(13)  See    the    authorities     230-1.   J&.  n.  101. 

ante,  p.  30.  (n.  63) .     UnderhUl         (15)  Trotter  v.  Blake,  2  Mod. 
9i  Kelsey,   {Sir  Richard  Lech-     229.     Bui.  N.  P.  107. 
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A  custom  to  seize,  as  forfeited,  if  not  claimed 
after  three  proclamations,  or  within  a  year  and  a 
day,  (and  which  has  been  said  to  be  a  good  cus- 
tom) (16)y  would  not  be  binding  on  a  person  under 
disability,  ats  an  infant  or  feme  covert,  any  more 
than  on  the  heir  beyond  sea  (17). 

It  is  very  essential  to  observe,  that  the  lord  can 
only  seize  the  particular  share,  in  respect  of  which 
no  person  claims  to  be  admitted  (18),  and  that,  as 
the  neglect  of  coming  in  to  be  admitted  is  not  a 
cause  of  forfeiture,  without  a  special  custom,  the 
lord  can  enter  and  retain  possession  only  quousque 
the  heir,  or  the  surrenderee  (when  he  is  com* 
pellable  by  custom  to  be  admitted),  demands 
admission  (19). 

In  these  instances  great  care  should  be  taken 
by  the  steward  to  avoid  a  general  and  unqualified 
seizure,  which  would  vitiate  the  whole  proceed- 
ings, as  they  are,  as  in  outlawry,  strictissimi  juris; 
therefore,  where  the  entirety  was  seized  absolutely 
by  the  lord,  one  of  the  co-heiresses  being  a  feme 

(16)  See  SUnoel  v.  Lord  now  as  to  Infants  and  femes  co- 
Z<mch,  Plowd.  37S.  GUb.  Ten.     vert>  see  9  Geo.  1.  c.  S9. 

SSO.  Ante,  (n.  13.)  (18)    Doe  d.   Tarrant    and 

(17)  Kitch.  246.  Gilb.  Ten.  others  v.  Hellier  and  others, 
930-1.  Kingv.DilUston,BMod.     3  T.R.  171-9. 

221.  S.C.    l«alk.  386.   S.C.  (19)  Earl  of  Salisbury's  case, 

1  Show. 31,  83.  S.C.  iFreem.  i  Lev.  63.   S.C.  (Pateson  t. 

494.  ante,  p.  30  j  but,  accord-  Dahges),  I  Keb.  287.     Titus 

ing  to  the  opinion  of  C.  B.  Gil-  v.  Perkins,  Skin.  250.  &c.  King 

bert,  such  a  custom  would  bind  v.  DUliston,  sup.    Roe  d.  Jsh- 

a  feme  covert.  Ten.  231 .    And  ton  v.  Hutton  and  others,  2  Wils. 

162.    Doe  &  Hellier,  sup. 


Ch.  v.]  Of  Admittance.  345 

covert,  and  protected  from  forfeiture  by  the  sta- 
tute of  9  Geo.  1.  c.  29.  the  heirs  at  law  recovered 
in  ejectment  against  the  grantee  of  the  lord; 
which  verdict  was  confirmed  by  the  court  of 
King^s  Bench,  upon  a  case  reserved  at  the  trial : 
the  court,  however,  expressed  an  opinion,  that 
the  intention  of  the  lord  to  seize  qnousque^  might 
have  been  explained  by  other  acts,  but  here  the 
subsequent  grant  clearly  shewed  that  he  meant 
to  seize  absolutely  (20). 

The  bailiff  would  not  be  justified  in  using  force 
to  obtain  possession  on  the  part  of  the  lord  (21), 
but  if  resistance  be  made  to  the  execution  of  the 
precept,  the  lord  may  maintain  ejectment  (22). 

If  the  heir  or  other  person  intitled  to  be  ad- 
mitted, is  an  infant  or  feme  covert,  the  provisions 
of  the  act  of  9  Greo.  1.  should  be  pursued,  hut 
this  is  only  when  the  party  comes  in  by  descent  or 
by  surrender  to  wiU^  and  the  act  is  not  imperative 
on  the  lord,  when  infants  or  femes  covert  do  not 
claim  to  be  admitted  under  it  (23). 

The  observations  of  Lord  Eldon,  in  the  above 
case  of  Lord  Kensington  &  Mansell^  claim  the 
particular  attention  of  every  court  keeper,  and 
suggest  the  propriety,  whenever  a  power  of  ap- 
pointment is  created  under  a  surrender  of  copy- 

(SO)  Doe  &  HeUkt,  ante.  (23)     Lord    Keruington    y. 

(21)  S  Leo.  99.  ca  142.  Mansell,  13  Ves.  240.  See  thi« 

(22)  Pates<my,Danges{Lord  case  fuUy  s&ted,  ante,  p.  220. 
SalMury's  case),  1  Keb.  287.  et  seq. 

Lex  Cust.  17. 


346 


Of  AdmitUmcB* 


[Part  I. 


boldsy  of  his  assuming  that  the  power  has  not 
i>een.  exercised,  until  an  appointment  is  (H-ored 
to  exist 

When  an  admission  is  required  in  the  case  of 
an  infant,  whether  claiming  by  descent  or  sur- 
render to  will  or  otherwise,  it  is  the  infant  by  his 
guardian,  and  not  the  gtiardian  himself,  that  is  to 
be  admitted  tenant  to  the  lord  (24). 

An  heir  at  law  of  a  copyholder,  being  a  com- 
pleat  tenant  before  admittance  against  all  persons 
but  the  lord,  may  enter  and  take  the  profits  and 
maintain  trespass,  and  bring  ejectment,  without 
having  been  admitted  (25),  and  even  surrender 
on  payment  of  the  lord's  fine  (26),  and   after 


(M)  Co.  Cop.  s.  56.  IV.  1S8. 
I  Walk,  on  Cop.  973.  Stal, 
9  Geo.  1.  c.  S9.  Past,  title 
GuardianBhip. 

(35)  Broton'«case,  4Co.33. 
b»  Clarke  ▼.  Pefmifather,  4  Co. 
93.  h.  Co.  Cop.  8.  41.  Tr.  94. 
Kitch.  119,  180.  Brown  v. 
Dper,  11  Mod.  73^  99.  Knight 
y.  Jbrt^ft,  Cro.  Eliz.  90.  Bul- 
lock V.  Dibler,  Mo.  596,  Poph. 
99.  Erosd  V.  Welih.  Cro.  Jac. 
408.8.C.  lRo]l.Rep.411.S.C. 
6odb.268.  S.C.  3  Btilst.  314. 
Stephens  ▼.  Baily,  Nel.  Ch.Ilq>. 
107.  York  &L  AlMuy  Ime,  90. 
Rumney  itEve^scaae,  1  Leo.  100. 
Dancer  v.  Enett,  1  Vem.  393. 
Simson  v.   Oillion,  Noy.   172. 


3  Lev.  337.  1  Coiiiy.  341. 
1  Mod.  130.  TheKmgr.Rm- 
nett,  8  T.k.  198.  Doe  &  Bel- 
lier,  3  t.R.  169.  Cowp.  741. 
Bull.  N.P.  IDS.  Ba]]antine*8 
Ed.  of  Rminuigton  on  Eject. 
S90. 

(86)  Brown's  case,  sup.  Co. 
Ck>p.  8.  41.  Tr.94.  Kitch.  163. 
Brown  v.  Dyer,  sup.  Joyner  ¥. 
Lambert,  Cro.  Jac.  36.  ColMn 
V.  Colchm^  Cio.  Eliz.  663.  IFii. 
son  T.  Wedddl,  Yelv.  145.  S.C. 
Brownl.  143.  3  Lev.  337. 
1  Corny.  841.  Mor$e  v.  Fauttc- 
ner,  I  Anst.  11.  1  Walk,  on 
Cop.  845^  cites  also  Dalrymple, 
F.P.  oh.6.s.3.  p.  853-3.  ante^ 
p.  140,  153,  383. 
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his  udmittajice  he  may  bring  trespass  against  the 
lord  (27) ;  but  before  his  admission  the  heir  is  not 
intitled  to  be  sworn  on  the  homage,  nor  can  he 
maintain  a  plaint  in  the  nature  of  an  assize  (28). 

It  would  seem  that  an  heir  at  law  who  is  re- 
fused admittance,  shall  be  ter-tenant  against  the 
lord,  though  the  lord  loses  his  fine  (29). 

And  in  Doe  d.  JBurrdi  v.  Sellamy  and  ano^ 
ther  (30),  Bellamy,  the  lord  of  the  manor,  haying 
seized  after  the  usual  proclamations  for  the  heir 
to  come  in  and  be  admitted,  and  afterwards  de- 
mised the  land  to  the  other  defendant,  the  heir 
applied  to  the  steward  to  admit  htm,  and  upon 
his  refusal  to  do  so  in  the  absence  of  the  lord,  the 
heir  brought  his  ejectment,  and  had  a  verdict; 
and  on  a  motion  in  the  Court  of  King's  Bench  to 
set  the  verdict  aside,  on  the  ground,  that  the 
lessor  of  the  plaintiff  should  have  tendered  him* 
self  at  one  of  the  lord's  courts,  the  rule  was  re- 
fused ;  Dampier,  J.  observing,  that  what  had  been 
said  by  the  steward  was  a  dispensation  with  the 
plaintiff's  attendance  at  the  lord's  court.  This 
case,  it  must  be  observed,  does  not  affect  the 
question  of  the  right  of  the  steward  to  admit  out 
of  court  upon  a  surrender  (31),  as  the  lessor  of 

{97)  Co.  Litt.  eo.  b.  1  Watk.  (»9)  1  Corny.  245.    ''  The 

oa  Cop.  45.    And  ^ee  Scott  v*  lord  is  only  trustee  for  the  heuv 

K9tHeweU,l9\e^.^l^.n.Ante^  and  is  bound  to  admit  him.*' 

p,  21 1.  Gilb.  £q.  Rep.  77^  in  Masoa  t. 

(28)  Co.  Cop.  s.  41.  Tr.  94.  Day. 

Kitch.  110.     Gilb.  Ten.  287.  (30)  2  Man.  &  Sel.  87- 

5  East,  532.  (31)  Ante,  p.  128  et  scq. 
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the  plaintiff  was  an  heir  at  law,  and  his  admit- 
tance therefore  unnecessary,  except  in  respect  of 
the  lord's  fine. 

The  admittance  is  nierely  as  between  the  lord  and 
tenant(32);  if,  therefore,  the  customary  heir  should 
die  before  admission,  his  heir  might  enter  (33), 
and  such  death  will  not  prevent  the  widow  fi*om 
being  endowed  (34),  nor  the  husband  from  being 
tenant  by  the  curtesy  (35) ;  and  we  have  seen, 
that  if  the  heir  die  after  having  entered,  there  shall 
be  a  possessio/ratrisy  even  before  admittance  (36). 

It  is  only  by  special  custom,  that  the  lord  can 
compel  a  surrenderee  to  come  in  and  be  ad* 
mitted,  as  the  tenancy  continues  full  by  the  sur- 
renderor (37),  though  by  custom  (38)  the  lord  may 
seize  after  three  proclamations,  if  the  surrenderee 
should  not  appear,  in  the  same  manner  as  in  the  case 
of  an  heir,  but  the  neglect  of  the  tenant  for  life  or 
years,  vnll  not  prejudice  those  in  remainder  (39). 

No  notice  whatever  can  be  taken  by  the  lord 

(32)  Knight  y.  Bate,  Cowp.  (38)  As  to  theeffectof  are- 
741.  lease  of  right  from  ihe  mirren- 

(33)  Clarke  &  Penn^ather,  deree  to  the  sarreadevor^  wfaea 
4  Co.  23.  b.  such  a  custom  exists^  vide  ante, 

(34)  Ante,  p.  91.  ,  p.  247. 

(35)  Ante,  p.  96.  {39)  Baspool v. Long, Yeiv. I. 

(36)  Ante,  p.  56-7.  And  see  S.  C.  Noy,  42.  8.  C.  Cro.  Elb. 
Watk.  on  Dcsc.  69.  879.     1  Roll.  Abr.  563.  Cop. 

(37)  Ante,  p.  153.  Until  ad-  G.  pi.  5.  6  Vin.  Abr.  Cop.  (S.  c.) 
mittance  the  surrenderee  hath  pi.  8.  SirT.Raym.404.  Rastal 
neither  jus  in  re,  nor  jus  ad  v.  Turner,  Cro.  Eliz.  598.  And 
rem.  1  Show,  87.  3  Mod.  226.  see  6  Vm.  Abr.  Cop.  (E.  d.) 

pi.  11. 
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of  a  mere  covenant  to  surrender,  though  he  is 
bound  to  admit  the  assignee  of  a  covenantee, 
under  a  surrender  made  to  such  assignee  by  the 
covenantor  (40) :  But  the  assignee  of  a  surren- 
deree, 1  conceive,  cannot  compel  admission,  vrith- 
out  satisfying  the  lord  such  fine  as  he  would  have 
been  intitled  to  by  the  admission  of  the  surren- 
deree, especially  where  there  is  a  custom  in  the 
manor,  by  which  the  lord  might  compel  the  sur- 
renderee to  come  in  and  be  admitted  (41). 

The  lord  is  not  compellable  to  admit  by  attor- 
ney (42)  (except  in  the  case  of  femes  covert,  and  of 
infants  taking  by  descent  or  surrender  to  will,)  (43), 
and  this  is  the  natural  consequence  of  the  rule, 
that  fealty  cannot  be  done  by  attorney  (44) ;  but 
it  is  usual  to  admit  a  surrenderee  by  attorney,  and 
not  to  put  him  to  the  expence  of  appointing  one  by 
deed  (45),  if  admittance  is  the  only  object,  as  the 
court  may  name  any  person  present  to  act  for  the 
surrenderee,  and  to  receive  seizin  on  his  behalf; 
and  although  the  principal  should  be  beyond  sea, 
his  consent  given  at  any  subsequent  period,  will 

(40)  The  King  v.  the  Lord  2  P.  W.  77^  that  an  admittance 
of  the  Manor  qf  Hendon  and  his  upoo  a  sinreoder,  madebyTir- 
Steward,  2  T.  R.  484.  I  vol.  tue  of  a  forged  letter  of  attor- 
Watk. on Cop.57*Ant6,p. 5266-7-  ney^  would  be  void.    But  see 

(41)  utfn<e^  pp.  846^  267.  Ashby  y.BlackweU,Amh.50S. 

(42)  Co.  Cop.  8.  85.  Tr.80.  (43)  9  Geo.  1.  c.  29.  <Ap. 
Co.  Litt.  66.  b.  68.  a.  i&.  n.  5.  pendix.) 

Com^'«  case,  9  Co.  76.  b.  Koyer         (44)  Post.  Ch.  7-    Co.  Cop. 

T.  Hedgingham,  2  Ch.  Rep.  56.  s.  35.  Tr.  80. 
It  was  held  in  the  case  of  HUd-  (45)  See  Combers  cnae,  sup. 

^ard  y.  S,  S.  Company  &  Keate, 
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coBstitete  it  a  good  admittance  (46).  In  dbe  late 
case  of  Wymer  v.  Page  (47,)  Lof d  EUenborough 
expressed  bis  decided  oi^nion,  that  a  party  no^ht 
appoiirt  an  attorney  iot  Ike  parpoee  of  suffenng 
a  reeoTery ,  as  of  eomm^ic  right,  mdess  there  was 
an  express  custom  to  tibe.  cootaraary. 

We  hare  seen  Ibat  before  admittance  a  surren- 
deree cannot  surrender,  even  tf  the  surrender 
to  him  has  been  presented,  and  that  his  subse- 
quent admittance  will  not  make  such  surrender 
valid  by  idLation,  and  tha(t  the  steward's  accept- 
ance of  the  surrender  from  the  first  surrenderee, 
is  not  an  admittance  of  him  (48). 

But  as  the  admittance  upon  a  valid  surrender 
has  relaiion  to  it,  the  surv^ideree  may  recover  in 
^eetment  upon  a  demise  laid  between  the  date  of 
the  surrend^  and  the  admittance,  and  it  will  be 
sufficient  if  the  suirenderee  obtains  admittance  at 
any  time  before  trial  (46). 

If  the  rarrenderee  b  in  po<»eteion.  he  may  rnun. 
tain  trespass  before  admittance,  being  a  posses- 
sory action  only  (50),  though  it  was  formerly 
thought  otherwise  (51) ;  and,  after  admittance,  he 
may  have  an  action  of  debt  of  ^  the  rent  (62). 

(46)  Blunt  ▼.  dark,  2  Sid.         (50)  Holdfatt  d.  WooUam 
61-2.    lb.  6  Yin.  Cop.  (M.  b.)     y.  aapham,\T.B^60\. 
pL5.  (51)  Berry  v.  Greene,  Cio. 

(47)  Stark.  9.    vide    also     £liz.  349.  ante,  p.  154. 

47  Geo.  3.  Sess.  2.  c.  8.  Append.         (58)  ColUm  y.  Harding,  Cro. 

(48)  Ante,  p.  151-2.  Post,  £Uz.606.62S.  Mo.  544.  IS  Co. 
'  Admittance  by  Implication.*  57-S.  Lane,  33. ' 

(49)  Ante,  p.  152. 
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The  heir  of  an  uaadmitted  sarrenderee,  and 
the  devidee  of  an  nnadmitted  devisee,  have  ttb 
title  at  law  before  admissioB,  the  legal  title  re*- 
maining  in  the  surrenderoF  in  liie  first  case,  and 
in  the  hdir  of  the  first  testator  in  the  second :  but 
there  is  this  distinction  in  the  effect  of  their  ad^ 
mittanee,  in  h^owt  of  such  heir  at  law ;  namely, 
that  his  admisiMOtt  kai»  rel&tkm  to  the  sunrender, 
equally  with  tfae  admittance  of  the  surrenderee 
himself,  but  the  admission  of  tfie  devisee  of  an 
unadmitted  devisee,  gTve»  no^  Pegal  title  without  a 
sunrender  from  the  heir  of  the  first  testator ;  the 
latter  position  was  established  in  Doe  d.  Verwm 
▼.  Vemm  and  othen  (53),  which  case  arose  out  of 
tile  residuary  devise  in  th^  will  of  Tkomaa,  Ebrl  of 
Strafford,  (vide  Roe  d.  Conolly  v.  Verwrn,  6  East, 
ai.)(54):  and  the  coult  observed,  that  ^e  first 
^kfvisee,  (the  mother  of  the  plaratiff,)  never  was 
IB  £Eict  admitted  under  the  surrender  by  her  fa- 
tiler  to  the  uses  of  his  will,  and  held,  that  her 
devisee  could  not  be  in  a  better  situation  thasi 
herself,  and  that  his  admittance  could  not  give 
him  a  title,  but  merely  clothed  him  vnth  a  legal 
titie  to  the  possession,  if  he  had  before  a  legal  titie 
to  tfae  estate ;  and  that  supposing  him  to  have  an 
equity  (65),  a  court  of  law  could  not  help  him. 

(53)  7  East,  8.    But  I  ap-  t&ough  the  lord  could  not  com* 

prehend,  in  such  a  case,  that  pel  him. 
the  heir   of  the  first  devisee         (54)  Ante,  p.  183. 
might  claim  to  be  admitted^  al-  (55)  The   late  Vice  Chan- 
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The  above  case  of  i)oe  &  Vernon,  more  par- 
ticularly shews  the  propriety  of  establishing  a 
deduction  of  Ic^l  title  to  every  copyhold  on  the 
face  of  the  court  rolls,  which  is,  indeed,  in  every , 
instance,  the  best  criterion  for  the  guidance  of 
the  lord  or  steward,  when  he  entertains  a  doubt 
as  to  the  rights  of  different  parties ;  here  it  is  seen, 
that  the  chain  of  l^al  title  wa^  broken  from  the 
surrender  to  the  use  of  the  Earl  of  Strafford*s 
will,  the  next  act  on  the  rolte  of  the  manor  being 
an  admittance  of  the  devisee  of  a  person  not  in 
the  seizin ;  and  when  a  court  of  equity  should 
have  obliged  the  heirx)f  the  Earl  of  Strafford  to 
surrepder  to  such  devisee^  then,  and  not  before, 
the  legal  title  would  be  regularly  deduced  on 
tiie  rolls. 

An  application  to  a  court  of  equity  is  generally 
thought  to  be  absolutely  necessary,  when  the  heir 
refuses  to  give  effect  to  the  intention  of  the  ances- 
tor ;  for,  although  a  manor  court  is  to  some  pur- 
poses a  court  of  equity  as  well  as  law,  yet  it  does 
not  possess  the  powers,  by  which  the  superior 
courts  may  compel  a  trustee  to  unite  the  legal 
estate  to  the  equitable';  but,  according  to  the  case 
in  1  Leo,  (56),  if  the  copyholder  should  not  obey 
the  decree  of  the  manor  coiurt,  it  is  in  the  power  of 
the  lord  to  seize  and  admit  the  rightfhl  tenant. 

cellor  decided,  that  a  devisee  of     v.  Elwell,   1  Madd.  Rep.  627- 
ad  unadmitted  devisee,  has  no     ante,  p.  324. 
titleeven  in  equity,  Watnemright         (56)  P.  2.  ca.  2.  AnU,  p.  1 16, 

117. 
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It  has  long  been  settled,  that  the  admittance 
of  the  tenant  for  life  or  years  is  the  admittance 
of  all  in  remainder,  and,  therefore,  that  the  in- 
terest of  the  remainder-man  is  the  subject  of  a 
surrender  (57). 

But  the  surrenderee  of  the  particular  tenant, 
and  the  heir  or  surrenderee  of  a  remainder-man 
or  reversioner,  must  be  admitted  (58). 

And  a  custom  for  tenants  in  remainder  to  come 
in  and  be  admitted,  and  pay  a  fine,  has  been  held 
to  be  good  (59). 

If  a  copyholder  surrenders  to  particular  uses 
which  determine,  even  if  he  parts  with  his  whole 
estate,  limiting  the  reversion  in  fee  to  himself;  or 
surrenders  on  condition,  and  the  condition  is  per- 
formed by  the  surrenderor,  or  broken  by  the  sur- 
renderee, as  the  case  may  happen  to  be,  he  is  in 
of  his  old  seizin,  and  no  admittance  therefore  can 
be  requisite  (60). 

(57)    See  the  cases^    ante,  v.  Jenney,  5  East,  522.  7  East, 

p.  150.  (n.  51.)     Dell  &  Htg-  22.  LordKeniington  v.Mansell, 

den.  Mo.  358.    Brown**  case,  13Ves.246^25S.ButseeCo.Cop. 

4  Co.  22.  b.  Fltch*8  case.  s.  563Tr.l30.  Gflb.Ten.  194. 
ib.  23.  a.  Jurden  v.  Stane,  (58)  Gy ppyn  v.  Bunney,  Cro. 
Hutt.  18.     Warsopp  v.  Abell,  Eliz.  504,  Mo.  465.    Auncelme 

5  Mod.306.  Blackbom  or  Bat-  %l  Auncelme,  Cro.  Jac.31.  Watk. 
more  or  Blackborough  &  other$,  Gilb.  Ten.  416-17.  (n.  77^)  Dy. 
V.  Greaves  and  others,  2  Lev.  137.  pi.  26.  Fearne's  P.  W.  103. 
107.  iMod.  102,120.  3Keb.  (59)  Gyppyn  k  Bunney, 
263,  329.  1  Vent.  260.  Barnes  Barnes  &  Corke,  Doe  &  Jenney, 
V.  Corke,  3  Lev.  308.    Earl  of  sup. 

Bath  V.  Abney,    1  Burr.  206.  (60)  Margaret  Podger*s  case, 

Cowp.  713.    Doe  A,  Whithread     9Qo.l07  9    *  ^'eyjikGrdunVs 

1^oL.  I.  s  .-? 
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But  if  by  the  surrender  to  uses  the  copyholder 
takes  back  a  life  estate,  or  other  particular  in- 
terest, then  I  apprehend  he  must  be  re-admitted 
to  give  effect  to  the  surrender  (61). 

Joint-tenants  are  seized  per  mie  et  per  taut, 
therefore  the  admission  of  one  is  the  admittance 
of  all  of  them,  and  if  one  die  or  release  to  the 
others,  no  new  admittance  is  necessary  (62) ; 
these  rules  apply  to  the  admission  of  one  of  se- 
veral devisees  in  trust,  but  it  is  to  be  recollected, 
that  if  one  refuse  to  act,  the  entire  legal  interest 
will  vest  in  the  codevisees  in  trust,  Rdd  v.  SMer- 
gold,  10  Ves.  380.  ante,  p.  326. 

CoPARCENEKs  arcbut  as  one  heir,  consequently 
one  admission  will  suffice  for  all ;  and  when  they 
are  admitted  in  coparcenary,  it  would  seem  that 
they  may  release  to  each  other  as  joint-tenants 
may  do  (63).   But  coparceners  are  sometimes  ad- 


case,  1  Leo.  175.  S.C.  Cro. 
Eliz.  148.  Co.  Cop.  s.  56.  Tr. 
129.  Thrustout  d.  Gower  v. 
Cunningham,  2  Sir  W.  Bl.  1046. 

(61)  Roe  d.  Noden  v.  Grif- 
fiths  or  Gnffits,  1  Sir  W.  Bl. 
60.5.  S.C.  4  Burr.  1952. 

(62)  Co.  Cop.  s.  35.  Tr.  82. 
ih.  s.  56.  Tr.  130.  Co.  Litt. 
193.  a.  318.  a.j  ib,  sect.  286, 
288.  Wase  v.  Pretty,  Winch.  3. 


Mortimore'i  case,  Het.  160. 
Gilb.  Ten.  289,  330.  Kitch. 
240.  Roe  d.  Ashton  v.  HutUm 
and  others,  2  Wik.  162.  ante, 
p.  151. 

(63)  Litt.  s.  241.  Co.  Litt. 
67.  a.  163.  b.  Mortice  v.  Prince^ 
Cro.  Car.  521.  3  Leo.  13.  ca.  SO. 
Gilb.  Ten.   73.    and  n.    174. 

1  Watk.  on  Cop.  277-8-9.  j  but 
seeST.R.  165. 
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mitted  severally,  and  then  one  cannot  release  to 
the  others. 

On  the  death  of  one  of  several  coparceners,  the 
survivors  have  no  right  except  by  descent ;  and 
therefore  the  heirs  of  a  deceased  coparcener  must 
be  admitted  (64). 

But  if  one  joint-tenant  or  (me  coparcener  will 
surrender  to  the  others,  the  surrenderees  would, 
I  apprehend,  be  in  of  a  new  seizin,  and  'con- 
sequently must  be  admitted  to  the  portion  to 
surrendered. 

Tenants  in  common  are  altogether  different 
from  either  joint  tenants  or  coparceners ;  there  is 
no  survivorship  between  them,  and  as  they  take 
and  transmit  several  estates,  they  cannot  release 
to  each  other,  and  the  heirs  of  each  must  be  duly 
admitted  (65). 

Baron  and  feme. — As  the  husband,  in  right 
of  his  wife,  is  seized  of  her  freehold  estates  dur- 
ing the  coverture,  so  he  becomes  tenant  to  the 
lord  of  her  copyhold  lands,  and  is  to  sit  on  the 
homage  and  perform  the  services  to  the  lord ;  but 
being  seized  in  right  only  of  his  wife,  without 
any  secession  from  the  tenancy,  no  admission  is 

(64)  Co.  Litt.  8.  286.  Co.  Ftsher  v.  JVigg,  1  Lord  Raym. 
Cop.  8.  56.  Tr.  130.  Gilb.  Ten.  631.  S.C.  1  P.W.  21.  S.C. 
478.  n.  174.  1  Watk.  on  Cop.  1  SaUc.  391.  1  vol.  Watk.  on 
272,  279.  Cop.280.  Attreek  Scutt.  6East, 

(65)  Co.  Cop.  8. 56.  Tr.  130.  484.  S.  C.  2  Smith  458. 
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requisite  (66) :  if  the  wife  took  by  descent,  it  would 
seem  that  the  husband  may  even  enter  in  her  right, 
before  her  admittance  (67). 

When  the  customary  curtesy  or  dower  is  of  the  . 
whole  of  the  copyhold,  and  not  of  a  portion  only, 
the  law,  I  apprehend,  casts  the  possession  on  the 
husband  or  wife,  the  same  as  in  curtesy,  at  com- 
mon law,  or  in  dower  ad  ostium  ecclesue,  or  ex  as- 
sensu  patrisy  where  assignment  is  not  necessary, 
the  lands  being  ascertained ;  and  as  in  these  cases 
the  heir  is  prevented  from  entering  and  acquiring 
seizin,  and  the  estate  to  be  considered,  therefore, 
a  continuation  of  the  seizin  of  the  deceased  wife 
or  hui^band,  I  would  submit  that  no  adtnittance 
of  the  survivor  is  requisite ;  but  when  the  curtesy 
or  dower  is  of  a  portion  only  of  the  copyholds,  it 
would  seem  that  the  husband  surviving  the  wife, 
or  the  wife  surviving  the  husband,  cannot  enter 
without  assignment  by  the  heir,  and  conse- 
quently, that  admittance  would  be  requisite,  the 
possession  or  seizin  of  the  husband  or  wife  being 
broken  by  the  right  of  entry  in  the  heir  (68). 


(66)  Hedd  v.  Chalener,  Cro. 
Eliz.  149.  Calth.  52.  Co.  Cop. 
8.  56.  Tr.  129.  Gilb.Ten.289, 
291.3  i6.  461.n.  139. 

(67)  1  Vol.  Watk.  on  Cop, 
273.  cites  Watk.  on  Desc.  53-4. 
(n.)  ant€j  p.  96. 

(68)  Chapman  &  Sharpe, 
3  Show.  184.  Jurden  v.  Stone^ 


Hutt.  18.  Howard  v.  BarUet, 
Hob.  181.  Cro.  Jac.  573. 1  Lev. 
20, 172.  Gilb.  Ten.  373.  n.25. 
Rennington  v.  Cole,  Noy,  29. 
Watk.  on  Desc.  101.  to  105. 
Ante,  p.p.  87-9,  93,  96.  But  in 
some  manors  the  custom  is, 
that  the  wife  shall  be  admitted 
to  her  dower  of  all  the  land. 
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It  must,  however,  be  borne  in  mind^  that  this 
distinction,  if  a  correct  one,  is  to  be  supported 
only  by  the  argument,  that  admittance  cannot  be 
necessary  when  there  is  a  continuation  of  the  pos- 
session of  the  deceased  husband  or  wife,  which  is 
the  case  when  no  mesne  seizin  can  take  place ;  and 
that,  by  the  same  rule,  it  is  necessary ^  when  the 
entry  of  the  heir  would  create  a  chasm  between  the 
death  of  the  wife  or  husband  j,  and  the  possession 
of  the  survivor,  and  does  not  draw  to  it  the  sanc- 
tion of  an  important  difference  between  curtesy 
and  dower  at  common  law ;  namely,  that  the  te- 
nant by  the  curtesy  holds  immediately  of  the  lord, 
and  is  tenant  to  him,  whereas  the  dowress  holds 
of  the  heir,  and  is  attendant  on  such  heir  for  the 
third  of  the  services  (69) ;  for  in  copyhold  cases 
the  tenant,  whether  in  fee  or  for  life,  or  any  less 


and  then  the  heir  is  not  admit- 
table  during  her  life^  Borne- 
ford  V.  Packington,  1  Leo.  1. 
6  Vin.  Cop.  (H.e.)  pi.  1. 

In  Forder  v.  Wade  and  others, 
4  Bro.  Ch.  Rep.  525^  where  the 
widow  of  cestui  que  trust  had 
entered  as  giiardian  to  her  son; 
Lord  Loughborough,  on  the 
question  whether  the^  widow 
was  dowable,  said,  *'  Then  to 
*'  consider  it  as  the  case  of  a 
**  copyhold,  the  widow  was  not 
''  entitled  to  enter  till  she  had 
'*  paid  her  fine  and  been  ^ad- 
"  mitted  :  odrnMsion  only  makes 


"  her  title,  and  in  this  case  till 
'*  admitted,  non  constat  whe- 
'^  ther  she  would  be  admitted. 
**  Eren  a  dowress,  who  has  not 
''  entered,  need  not  be  named 
'*  in  a  recovery."  And  in  de- 
creeing that  the  widow  was  not 
dowable,  being  of  a  trust  estate, 
his  lordship  added,  ^'  If  I  am' 
**  right  that  the  freebench  would 
"  not  exclude  the  heirs  seisin,  it 
''  would  be  immaterial  whether 
"  the  widow  was  entitled  to 
"  freebench  or  not.'* 

(69)  Watk.  on  Desc.   104. 
GUb.  Ten.  173. 
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estate,  holds  immediately  of  the  lord  by  the  cus- 
tomary  rente  and  services. 

But  the  presumed  necessity  of  an  admittance  to 
the  customary  curtesy  or  dower,  when  it  is  of  a 
portion  only  of  the  copyhold,  may  of  course  be 
controlled  by  a  special  custom,  that  such  admit- 
tance shall  not  be  requisite,  or  that  the  curtesy  or 
dower  shall  be  of  a  portion  of  the  interest  in  the 
land,  and  not  of  the  Umd  itself,  or  of  a  portion  of 
the  rent  only  (70), 

The  necessity,  in  former  times,  of  the  lord's 
consent  to  the  marriage,  and  the  payment  in 
some  instances  of  a  fine  on  marriage,  are  used  by 
Mr.  Watkins  as  arguments  against  the  necessity 
of  a  new  admission  of  the  wife  on  the  death  of 
the  husband,  or  of  the  husband  on  the  death  of 
the  wife,  when  dower  or  curtesy  is  allowed  by 
the  custom  of  the  manor  (71) ;  but  it  must  be  re- 
collected that  the  fine  which  the  lord  exacted  for 
his  license  or  consent  to  the  marriage  of  his  te- 
nant, was  of  a  very  different  nature  to  a  fine  on 
an  admittance  of  a  copyholder,  and  where  no 
such  fine  can  be  demanded,  the  argument  de- 
duced from  the  right  to  exact  it  surely  ceases. 

And  it  \&  not  to  be  forgotten  that  my  Lord 
Coke  says  (72),  ^'  So  if  a  copyhold  descendeth, 

(70)  Col.  Jurid.  2  vol.  382,  (71)  1  Vol.  on  Cop.  ^5.  N. 

Customs  of  Westsheen,  &c.  and  136.  to  Gilb.  Ten.  p.  460. 

see   GUb.  Ten.   n.  97.    ante,  (7«)  Cop.  s.  56.  Tr.  1«8.  And 

p.  86.  see  Wkeelefs  case,  4  Leo.  840. 
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**  and  th^  lord  admitteth  the  heir,  where  by, the 
"  custom  of  the  manor  the  wife  is  to  have  dower, 
^'  and  the  husband  is  to  be  tenant  by  the  curtesy 
'^  of  a  copyhold;  either  of  them  shall  be  ad- 
^*  mitted,  and  shall  pay  a  fine  to  the  lord." 

When  the  wife  is  intitled  to  a  copyhold  for  a 
term  of  years,  it  would  seem  that,  as  her  interest 
in  chattels  real  vests  absolutely  in  the  husband, 
if  he  survives  her  (73),  and  as  there  is  no  change 
of  tenancy,  the  husband  being  the  lord's  tenant 
during  the  coverture,  it  is  not  necessary  that  he 
should  be  admitted  (74). 

Executor  and  Administrator.  But  it  was 
held,  in  the  Earl  of  Bath  v.  Abney  (75),  that  the 
executor  or  administrator  of  a  termor  is  com* 
pellable  to  be  admitted :  and  though  it  was  said 
argueitdo  in  that  case,  that  the  lord  is  not  obliged 
to  admit  for  terms  of  years ;  yet  no  authority  was 
quoted  to  support  the  proposition,  and  it  appears 
contrary  to  all  principle  as  well  as  pr^actice  (76). 


(73)  Co.  Litt.  46.  b.  i6. 800. 
a.:  lb.  351.  a.  and  n.  (1.) 

(74)  Hauchefs  case,  Dy. 
351.  a.  S.C.  (called  DedicotVt 
case,)  3  Leo.  9.  Co.  Cop.  s.  56. 
Tr.  129.   Gilb.  Ten.  333. 

(75)  1  BiiiT.  206. 

(76)  Gravenar  &  Ted,  4  Co. 
23.  a.  Co.  Cop.  s.  47.  Tr.  110. 
Blackbarn  or  Batmore  or  Blacks 


borough  V.  Greaves,  ante  (n.  5?)  > 
but  in  DedicotVs  case,  3  Leo.9,  it 
was  said  by  Brown  and  Dyer,  Js. 
against  the  opinion  of  Wes- 
ton, J.  that  executors  shall  take 
a  term  of  years  without  any 
admittance :  and  see  HeydorCi 
case.  Mo.  128.  Gilb.  Ten.  290. 
Cumb.  445.  Otlery  Monastery 
case,  4  Leo.  118. 
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Power.  When  a  power  of  appointment,  or  of 
sale,  of  copyholds,  is  given  by  a  copyholder  to 
another  by  his  will  or  otherwise,  under  a  pre- 
vious surrender  to  uses,  it  is  not  the  person  in 
whom  the  power  of  appointment  is  vested,  but 
the  appointee  that  is  to  be  admitted,  the  former 
having  no  interest  (77). 


Bankruptcy.  And  as  the  persons  to  whom 
the  copyhold  estates  of  a  bankrupt  are  conveyed 
by  the  commissioners,  pursuant  to  the  powers 
vested  in  them  by  certain  statutes  (78),  are  to  be 
considered  appointees  within  the  above  rule,  it 
follows  that  such  appointees  are  to  be  admitted  : 
if,  therefore,  the  copyholds  are  included  in  the 
bargain  and  sale  from  the  commissioners  to  the 
assignees,  the  assignees  must  of  course  be  ad- 
mitted; and  so,  consequently,  must  any  pur- 
chaser of  them,  if  he  would  acquire  the  legal 
estate  (79).  With  a  view,  therefore,  to  avoid  the 
payment  of  a  double  fine,  copyholds  are  gene- 


(77)  Btal  or  Brent  v.  SAcp- 
hexd^  Cro.  Jac.  199.  Holder  d. 
Sulyard  v.  Preston,  2  WHs.  400. 
Post.  tit. '  Fine/  [Powbb]. 

(78)  ^N^e^p.  100. 

(79)  Where  a  commission 
Tv^  superseded  on  the  gromid 
that  when  it  issued  the  peti- 
tioning creditor's  debt  was  not 
due^  it  was  held  that  the  assig- 
n«es  ceased  to  hare  the  legal 


estate^  and  could  not  enforce  a 
previous  contract  for  sale  of 
copyhold  lands,  which  had  been 
abandoned  on  the  objection  to 
the  validity  of  the  commission, 
although  another  commission 
had  issued,  under  which  the 
same  persons  were  chosen  as- 
signees. Bartleit  v.  TudUn, 
6  Taunt.  259.  ante,  p.  261. 
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rally  excepted  out  of  the  bargain  and  sale  of  the 
bankrupt's  estates  to  the  assignees,  and  by  which 
no  inconvenience  can  arise,  with  reference  to 
crown  debts,'  as  an  extent  of  the  crown  does  not 
affect  copyholds  (80) :  this  expedient  was  first 
suggested  by  Lord  Chancellor  Hardwicke,  in  the 
case  oi  Drury  v.  ilfa»(81),  who  observed,  that 
the  commissioners,  where  the  creditors  could 
meet  with  a  purchaser  of  the  copyhold,  might 
convey  to  him  in  the  first  instance ;  and  though 
there  might  be  occasion  sometimes  for  temporary 
assignments,  for  the  better  preserving  the  bank- 
rupf  s  estate,  yet  commissioners  were  not  obliged 
by  the  clause  in  the  5th  Geo.  2.  (82),  relating  to 
temporary  assignments^  to  appoint  an  assignee  of 
the  whole  estate,  because  the  words  are  in  the 
disjunctive,  immediately  to  appoint  one  or  more 
assignee  or  assignees  of  the  estate  or  effects,  or 
any  part  thereof, 

A  doubt  has  been  suggested  as  to  the  power 
of  excepting  copyholds  in  the  assignment  from 
the  commissioners  to  the  assignees  chosen  by  the 
creditors^  the  act  of  5  Geo.  2.  c.  30.  s.  26,  having 
provided  that  '*  the  commissioners,  or  the  major 
part  of  them  authorised,  shall  assign  every  such 
bankrupt's  estate  and  effects  unto  such  person  or 
persons  as  the  major  part  in  value  of  such  cre- 
ditors, according  to  the  several  debts  then  proved, 
shall  choose  as  aforesaid ''  (83). 

(80)  Ante,  p.p.  60^  105.  (83)  2  Montag.  Bpt.  Laws. 

(81)  1  Atk.  9^Co.Tr.l28.      130-1. 

(82)  C.  30.  s.  30. 
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But  upon  an  objection  lately  taken  to  a  title 
of  copyholds,  which  had  been  sold  by  the  assig- 
nees, that  the  commissioners  had  executed  the 
bargain  and  sale  to  the  vendee  in  the  first  in" 
siancBj  instead  of  surrendering  to  the  assignees^ 
and  then  the  assignees  surrendering  to  the  pur- 
chaser, the  present  Vice  Chancellor,  after  a  very 
full  argument,  (wherein  it  was  admitted  that 
considerable  doubts  existed  in  the  profession  on 
this  point,  notwithstanding  the  decision  of  Lord 
Hardwicke),  held,  that  the  objection  could  not 
be  sustained  (84). 

The  admittance  of  the  vendee  or  appointee  of 
commissioners  of  bankrupt,  has  relation  to  the 
bargain  and  sale  or  instrument  of  appointment, 
in  the  same  manner  as  the  admittance  of  a  sur- 
renderee  relates  in  point  of  interest  to  the  date 
of  the  surrender,  and  with  precisely  the  same 
consequences,  so  that  the  bankrupt  ceases  to  be 
a  copyholder  on  the  inrolment  of  the  bargain  and 
sale  (85).     But  if  the  bankrupt  should  die  before 

(84)  Ex  parte  Holland,  in  not  having  relation  to  the  latter 
re.  Harvey,  {The  author  is  in-  as  in  a  baigain  and  sale  in- 
debted for  this  authority  to  rolled  under  the  stat.  Hen.  8. 
Mr.  Rose.]  Elliot  &  Danby,   12  Mod.  3. 

(85)  Parker  v.  Bleake,  Cro.  Perry  v.  Bowes,  1  Vent.  360. 
Car.  568.  S.C.  W.Jones,  451.  S.C.  T.Jones,  196.  Bennei 
Cookers  Bank.  Laws,  1  vol.  v.  Gandy,  Carth.  178.  Doe  d. 
285-6.  Ante,  p.  88,  152.  It  EsdaUe  v.  Mitchell,  2  Mau.  & 
is  from  the  inrolment,  and  not  Sel.  446. 

from  the  date  of  the  bargain  [Insolvent  Debtor's  Act. 

and  sale,  that  the  estate  of  a      See  Post,  tit.^'  Fine.''} 
bankrupt    passes,    the   former 
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any  appointee  claimed  to  be  admitted,  I  ap- 
prehend the  lord  might  seize  ^ptaus^ue  after  three 
proclamations. 


Admittance  by  implication.  It  was  for- 
merly thought,  that  the  steward's  acceptance  of 
a  surrender,  from  the  surrenderee  of  a  copyhold, 
would  be  an  implied  admittance  (86),  and  for 
which  the  cases  of  Baker  or  Sarker  v.  Den- 
ham  or  Dereham  {&7)y  Gyppyn  v.  Bunney(QQ), 
Colchin  V.  Colchin  (89),  and  Rawlinsan  v. 
Green  (90),  appear  to  have  been  relied  upon  as 
authorities ;  but  it  was  ably  shewn  by  Liord  £1- 
lenborough,  in  the  case  of  Doe  &  Tofield(9\\ 
that  such  a  surrender  is  void,  and  that  the  above 
authorities  do  not  support  the  position,  it  appear- 
ing by  the  supplement  to  Lord  Coke's  Copy- 
holder, s.  4.  that  if  the  point  in  question  arose  at 
all  in  Baker  &  Denham^  it  was  ruled  the  other 
way ;  that  Qyppyn  &  Bunneg  was  the  case  of  a 
surrender  by  a  remainder-man,  the  tenant  for  life 
having  been  admitted,  and  which  was  the  admis- 


(86)  Elkinv.  WastaU,SBvi\3t. 
832.  lRon.Ab.505.  X.pl.l. 
6  Vin.  Cop.  (E.  b) .' Co.  Litt.  60. 
a.  n.  2.  1  vol.  Watk.  on  Cop. 
«69-ro. 

(87)  ^ty.  145.  I  McMi.  102. 

(88)  Cro.  Eliz.  504. 

(89)  lb.  66^. 

(90)  Poph.  127.  S.C.  (called 
Rawlinson  v.  Greeves,)  3  Bulst. 


237.   S.  C.  (called  Robinson  v. 
Crreves,)  Bridgman's  Rep.  81. 

(91)  11  East,  249.  2  Bl. 
Com.  368.  and  see  Wilson  v. 
WeddeU,  YdT.  145.  S.C.  1 
Brownl.  143.  Dixie's  case, 
24  Eliz.  ched  Co.  Litt.  60.  a. 
n.  2.  and  in  11  East,  252.  ante, 
p.  152-3. 
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sion  of  all  in  remainder  (92) ;  that  Colchin  &  Col- 
ckin  was  the  case  of  an  heir,  and  who  may  surren- 
der  before  admittance  on  satisfying  the  lord  his 
fine  (93);  and  that  the  surrender  in  the  case  of 
Rawlinson  &  Green  was  clearly  proved  to  be  void 
by  an  able  argument  in  the  report  in  Bridgman. 

The  case  of  Rawlinson  &  Green  appears  to  have 
been  decided  on  the  ground,  that  no  admittance 
could  be  implied,  either  from  the  presentment  of 
the  surrender,  the  acceptance  and  entry  of  it  by 
the  steward,  or  the  delivery  of  a  copy  of  such 
entry  to  the  surrenderee,  those  acts  by  the 
steward  being  ministerial  only,  and  not  of  neces- 
sity implying  an  admittance. 

But  it  would  seem,  by  the  argument  referred 
to,  that  if  the  lord  himself  had  accepted  the  sur- 
render, it  would  have  implied  an  admittance  (94). 

And  it  has  been  held,  that  the  lord's  saying  to 
a  surrenderee,  that  he  agrees  to  the  surrender, 
and  that  he  shall  be  his  tenant,  is  a  sufficient 
admittance  (95). 

And  also,  that  the  lord's  acceptance  of  rent 


(92)  Ante,  p.p.  150,  153. 

(93)  Ante,  p.  346. 

(94)  Bridgm.  83.  3  Bulst. 
339-40. )  and  see  ib.  332. 4  Burr. 
1966.  5  Burr.  3780,  et  aeq. 
11  Mod.  70.  GUb.  Ten.  382-3. 
but  see  ante,  p.  131-2,  and  Qu. 
as  to  the  effect  of  the  lord's  ac- 
ceptance of  a  surrender  ^rom  a 


surrenderee  of  copyholds,  out 
of  court  ? 

(95)  Elkin^.  ^a«toU,3Bul8t. 
332 .  Rosetvell  or  Frosel  v.  WeUh, 
ifc.  219.  S.C.  Cpo.  Jac.  403. 
S.C.  Bridgm.52.  S.C.  1  RolL 
Rep.  415.  S.  C.  Godb:  268. 
1  Ron.  Abr.  602.  (M.)  pi.  4. 
Ib.  505.  (X.)  pi.  3. 
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from  the  surrenderee,  if  expressly  accqpted  from 
him  as  a  copyholder^  is  a  good  admittance  (96). 

The  lord's  assessing  a  fine  upon  the  surren- 
deree is  not  a  virtual  admittance  (97),  though  the 
Acceptance  from  him  of  a  fine  or  of  fealty  it  ap- 
pears would  be  so  (98). 

It  has  been  doubted,  whether  the  lord's  avow- 
ing on  the  heir  for  rents  or  services,  would  be 
tantamount  to  an  admission  (99) ;  yet  the  better 
opinion  seems  to  be,  that  it  would  not  (100). 

But  if  the  lord  or  steward  should  swear  the 
surrenderee  on  the  homage,  it  would,  I  appre- 
hend, amount  to  an  admittance  (101). 

Admittance  does  not  in  itself  constitute  a  pos- 
session, but  only  gives  the  party  the  means  of 
obtaining  possession  if  he  has  a  right  to  it  (102) ; 

(96)  RoieweU  or  Erasel  t.  (98)  3  Bulst.  239.  Dy.  298. 
fFelsh,  ante,  p.  364  ^  but  it  is  a.  pi  68.  Gab.Ten.283.  6Vin. 
observable,  that  in  the  report  of  Cop.  (B.  b.  2.)  pi.  4.  Calth. 
this  case  in  Cro.  Jac.  it  is  said  Read.  63. 

to  have  been  held,  that  the  ac-  (99)  1  Vol.  Watk.  on  Cop. 

ceptance  of  rent  from  the  sur-  246-7.  Gilb.Ten.n.  135.  p.459. 

renderee  does  not  give  any  in-  (100)  Kitch.  87.    Co.  Cop. 

terest    until  the  surrender  is  s.  41.  Tr.  94.    Gilb.  Ten.  287. 

presented  in  court ;   and  that  (101)  4  Buir.  1955.   1  VoL 

in    Baker    v.    Denham,    Sty.  Watk.  on  Cop.  246. ;  and  see 

146.  Bacon,  J.  doubted  whether  further  as  to  admittance  by  im* 

the  lord*s   acceptance  of  rent  plication,    Gilb.   Ten.    282-3. 

amomited    to    an    admission,  6  Vin.  Cop.    (B.  b.  2.)   pi.  4. 

Gflb.Ten.  282-3.  4  Mod.  252.  Com.  Dig.  Cop.  (G.  4.)  5  Buir. 

Ante,  tit.  Presentment  of  Siir-  2780  et  seq. 

render,  p.  296,  298.  ( 102)     Ha9$et    v.    Hanson, 

(97)  Brawn  v.  Dyer,  1 1  Mod.  Win.  67. 
73.  6  Vin.  Cop.  (G.b.)  pi.  19. 


366 


Of  Admittance. 


[Part  I. 


and  as  no  person  can  recover  in  ejectment  with- 
out having  been  admitted,  except  indeed  an  heir 
at  law  (103),  the  lord  is  not  justified  in  refusing 
admission  where  there  is  a  colourable  title  (104). 

A  grant  wrongfully  made  is  wholly  void,  and 
the  lord  or  steward  may  afterwards  admit  accord- 
ing to  the  surrender  (105). 

And  if  there  is  any  variation  between  the  sur- 
render  and  admittance,  the  estate  will  be  accord- 
ing to  the  surrender ;  as  if  the  grant  be  to  the  sur- 
renderee and  a  stranger,  the  whole  shall  enore  to 
the  surrenderee ;  or  if  the  surrender  be  absolute, 
and  the  surrenderee  is  admitted  on  condition, 
the  condition  is  void  (106). 

And  again,  if  the  copyholder  surr^iders  for  life, 
and  the  lord  admits  in  fee,  the  surrenderee  has 
but  an  estate  for  life,  for  he  is  in  by  force  of  the 
surrender  (107) ;   aad  the  admittance,   in  what- 


(103)  The  late  case  of  Roe 
&  Loveless,  2  Barn.  &  Aid.  4B3, 
has  decided^  that  in  the  absence 
of  any  special  custom  to  the 
contrary^  a  grant  in  reversion 
operates  as  an  admission  of  the 
grantee^  who  having  a  perfect 
legal  title  may  maintain  eject- 
ment when  his  reversionary 
estate  falls  into  possession. 

(104)  Lofft^  390.  11  East, 
250.     Ante,  p.  847. 

(105)  Kitch.  162.  Co.  Cop. 
8.  41.  Tr.  92.  Westwick  v. 
Wyer,  4  Co.  28.  b.     Baddeley 


▼«  LeppmgwU,  3  Bnir.  1543. 
AUin  &  Nash,  Noy,  162.  S.  C. 
1  Brownl.  127-  Ihther^LBom- 
mm.  Sty.  462.  3  Leo.  210. 
ca.  274. 

(106)  Co.  Cop.  8.  41.  Tr. 
92-3.  Wuiwck  &  Wyer,  AlUn 
V.  Nush,  sup.    Kitch.  171. 

(107)  Westwick  &  Wyer, 
4  Co.  28.  b.  Bunting  v.  i>- 
pmgwel,  4  Co.  29.  b.  Boddeley 
v.  Leppingtoell,  sup.  4  Burr. 
1961.  Kitch.  171.  Gilb.  Ten. 
255.     Colth.  Read.  61. 
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ever  manner,  always  enures  according  to  the 
title  (108). 

Yet  where  a  copyholder  made  a  surrender  to 
the  use  of  himself  for  life,  remainder  to  his  wife 
for  life,  remainder  to  the  baron  and  feme  in  tail, 
remainder  to  the  heirs  of  the  body  of  the  baron, 
and  after  the  death  of  baron  and  feme,  the  eldest 
son  and  heir  of  the  body  of  the  surrenderor  was  ad- 
mitted generally  as  heir,  but  not  to  the  estate  tail, 
and  then  mortgaged  and  died  leaving'  issue  whom 
the  lord  admitted,  the  mortgagee  recovered  in 
ejectment,  it  being  held  that  the  legal  title  to  the 
fee-simple  which  descended  from  the  father  to  the 
eldest  son,  remained  in  the  son  until  admittance 
under  the  surrender  made  by  the  father  (109). 

It  is  said,  that  if  the  uses  of  the  admittance  are 
more  extensive  than  the  surrender,  the  admission 
may,  in  respect  of  the  lord's  interest,  operate  as 
a  new  grant  (1 10) ;  but  when  a  person  is  admitted 
in  a  particular  character,  with  reference  to  a  for- 

(106)   3  Bulst.  240.     Lane  "  for  the  surplusage^  and  the 

&  Pannel,   1  Roll.  Rep.  317.  *^  admittance  so  hr  current  as 

438.  Church  v.  Mundy,  12  Ves.  "  it  agreeth  with  my  surren- 

431.    But  Lord  Coke,  in  his  "  der."     And  again,    '^  If  I 

Comp.  Cop.  s.  41.   (Tr.  93.)  '' surrender  upon  condition,  and 

says,  *'  If  I  surrender  with  the  ''  the  lord  omits  the  condition, 

'*  reservation  of  a  rent,  and  the  *'  the    admittance    is    wholly 

"  lord  admits,  not  reserving  a  *'  void** 

rent,  or  reserving  a  less  rent  (109)  6  Vin.  Cop.  (G.  b.) 

than  I  reserved  upon  the  sur-  pi.  19.  Hill.  5  Ann.  B.R. 

render,    this    admittance  is  (110)  4  Leo.  88.   ca.  186. 

wholly  void  .•  but  if  the  lord  1  Freem.  246.     1  Watk.   on 

'•  reserveth  a  greater  rent,  then  Cop.  52.  (n.  p.)     Gilb.  Ten.  n. 
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mer  grant,  and  no  new  estate  is  in  the  contem- 
plation of  the  parties,  the  admission,  if  void,  shall 
not  operate  as  a  grant  in  respect  of  the  interest 
of  the  admitting  lord. 

So  in  Zouch,  on  the  demise  oiForseM.Forse{l  11), 
it  was  held,  by  the  Court  of  King's  Bench,  that 
the  administrator  of  a  grantee  of  a  copyhold  pur 
autre  vie^  who  had  no  title  in  that  character,  as 
there  cannot  be  a  general  occupant  of  a  copy- 
hold (112),  could  not  recover  in  ejectment  under 
an  admittance  by  the  lord,  as  upon  a  substantive 
grant  of  a  new  estate. 

It  must,  however,  be  recollected,  that  a  release 
by  a  person  intitled  to  be  admitted,  to  one  who 
is  admitted  wrongfully,  will  enure  by  way  of  ex- 
tinguishment (113) ;  and  that  if  no  estate  is  men- 
tioned in  the  surrender,  it  may,  in  some  cases  at 
least,  be  implied  from  the  admittance  (114). 

The'  power  of  compelUng  the  lord  to  admit  a 
copyholder  was  first  assumed,  it  would  seem,  by 
the  courts  of  equity  (115),  and  now  a  mandamus 
at  law  will  lie,  as  we  shall  see  hereafter  (116); 

(111)  7  East,  186. ;  and  see  S.C.  Mo.  842.  S.C.  1  Roll. 
Right  d.  Dean  and  Chapter  of  Rep.  125.  GQb. Ten. 291.  Post. 
Wells  v.  Bawden  and  others,     Ch.  13. 

3  East,  260.  (116)  Post,  Ch.  13.  And  in 

(112)  Ante,  p.  61, 106.  Lord  Montague    r,   Budman, 

(113)  Ante,  p.  247.  2  Ves.  398,  Lord  Hardwicke 

(114)  Ante,  p.  161.  .  Gilb.  said,  that  the  Court  of  Chan- 
Ten,  255. }  but  see  Co.  Cop.  a.  eery  had  no  jurisdiction  to  grant 
41.  Tr.  93.  an  injunction  to  stay  proceed* 

(11.5)   4  Co.  24.  a.  28.  b.     inga  on  a  mandamus. 
Furd  V.  Hoskins,  Cro  Ja^.  36$. 
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but  neither  the  surrenderor  or  surrenderee  can 
maintain  an  action  against  the  lord  for  refusing 
admittance  (117). 

The  lord  cannot  bring  a  bill  in  equity  against 
copyholders  to  compel  them  to  be  admitted,  al- 
though, if  there  is  a  confusion  of  lands,  he  may 
have  a  bill  of  discovery ;  but  his  remedy  is  by 
proclamation  and  seizure,  or  under  the  statute  of 
9  Geo*  1.(118). 

So  permanently  established  is  the  estate  of  the 
copyholder,  that  it  cannot  be  prejudiced  by  any 
act  of  the  lord ;  if,  therefore,  the  lord  grants  the 
freehold  of  a  single  copyhold  to  a  stranger,  so 
that  a  court  cannot  be  held,  such  grantee  of  the 
freehold  interest  virill  be  boxmd  by  the  copy,  and 
the 'title  of  the  heir  of  the  copyholder  will  be 
compleat  without  admittance  (119):  Again  should 
the  lord  oust  his  lawful  tenant,  the  party  in- 
jured shall  have  trespass  (120),  or  may  main* 


(117)  Ford  %i  Hoildm,  m\A, 
(n.ll5.)  PUUibrinDnv,Rylandy 
8  Mod.  352.  8  Vent.  27.  Carth. 
498>  in  GroenoeU  v.  Bumell, 
Glib.  Ten.  391.. ;  but  see  CaU 
laway's  cBiae,  dted  3  Bulst.  S17> 
and  5  Burr.  87^.  Lex  Gust. 
158. 

(118)  CZoftofi  V.  Cookes, 
S  Atk.  449.    Ante,  p.  344-5. 

(119)  BellorBeale^Lang' 
ley,  2  Leo.  S08-9,  4.  ib.  230. 
Ante,  {).p.  13,  14. 

VOL.  I. 


(120)  Co.  Litt.  60.  b.  Co. 
Cop.  8.  51.  Tr.  118.  1  Watk. 
on  Cop.  45.  Br.  tenant  per 
Copie^&c.  pi.  13>  cites  21.  £.4. 
80.  Lex.  Gust.  15.  1  Leo.  4, 
4  Leo.  118^  OUejry  Monastery 
case.  Scott  v.  Kettlewell,  19  Ves. 
335.  n.  And  an  action  of  tres- 
pass lies  against  the  lord  for 
cutting  down  trees^  when,  by 
custom^  they  belong  to  the  te- 
nant. Co.  Cop.  s.  51 .  Tr.  1 19. 
ante,  p.  211.  (n.  164). 

2  B 
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tain  an   ejectment  (121),    or   even   indict  the 
lord  (122). 


r 

(121)  RenningUm  v.  Cole, 
Noy^  S9.  It  has  been  said  that 
a  writ  of  right  would  lie  against 
the  lord  I  per  Danby  C.J.  of 
0.  B.^  Br.  tenant  per  copie^  &c. 
pi.  10^  cites  7  £•  4.  19 ;  but  we 
Shan  see  hereafter^  that  a  copy- 
holder cannot  implead  a  stranger 
by  the  king's  writ,  and  the 
same  reasons  would  seem  to 
hold  in  the  instance  of  a  lord's 
putting  out  his  lawful  copyhold 
tenant:  The  remedy  in  such 
a  case  would  appear  to  be  in 
equity,  a*  it  would  be  incon- 


sistent for  the  tenant  to  sue  tiMK 
lord  in  his  own  coiurt.  See 
Baker  &  Wkh,  1  Salk.  56. 
Brittle  v.  Dade  [or  Bade], 
lb.  186,  1  Loitl  Raym.  43. 
Mr.Watkins  says,  '  If,  how- 
ever, any  dispute  arise  between 
lord  and  tenant,  it  must,  of  ne- 
cessity, be  referred  to  thecourts 
above,  as  the  lord  nxast  not  be 
both  party  and  judge.'  Vide 
2  vol.  on  Cop.  35.  And  see  ib. 
p.  1,  2.  • 

(122)  ^nfe,  p.211^213. 
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CHAP.  VI. 

OF  THE  FINE  PAYABLE  ON  ADMITTANCE 
TO  A  COPYHOLD  ESTATE. 

» 

A  FINE  is  due  on  the  act  of  admittance  only ; 
consequently  where  there  is  no  necessity  for  ad- 
mittance, no  fine  can  accrue  to  the  lol*d  (!)• 

The  fine  as  well  as  the  expences  of  the  sur- 
render and  admittance,  must  be  paid  by  the  pur- 
chaser (2) ;  and  it  has  been  decided,  that  a  cove- 
nant to  surrender  copyholds  at  the  costs  of  the 
vendor,  is  not  broken  by  non-payment  of  the  fine 
on  admission,  the  title  being  perfected  by  ad- 
mittance (3). 

In  many  manors,  but  more  particularly  in  the 
tenant-right  estates  in  the  north  of  England,  a  fine 
is  due  on  the  change  or  alteration  of  the  lord,  as 
well  as  on  the  change  or  alteration  of  the  te- 
nant (4) ;  but  then  the  admission  is  for  the  joint 
lives  of  the  tenant  and  the  admitting  lord,  so  that 


(1)  Co.  Cop.  8.  56.  Tr.  127, 
&c.  Hobari  &  Hammond,  4  Co. 
28.  a.  (cites  Bacon  v.  Flatman.) 
attorney  Generalv, Sands, 3Ch. 
Rep.  36.  Kitch.  240.  GUb. 
Ten.  218.  2Mri]s.401.  SBurr. 
1543.  Rex  v.  the  Lord  of  the 
Manor  of  Hendon,  2  T.  R.  485. 


Graham  v.  Sime,  1  East,  634. 

(2)  Druryy.Man,lA£k.95, 
Saunders's  Ed.  Sugden's  Vend. 
&  Porch.  352.  [5th  Ed.] 

(3)  Graham  v.  Sime,  sup. 

(4)  Lowther  v.  Raw,  2  Bro. 
P.  C.  451 .  TenanU  of  Gaddes- 
den  V.  Carey,  Toth.  165. 

2  B  2 
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the  tenancy  is  determined  on  the  death  of  either : 
and  this  fine  is '  not  restricted  to  those  claiming 
by  descent ;  but  in  the  case  of  the  Duke  of  So- 
merset V.  France  et  al.  (5),  it  was  adjudged,  that 
the  husband,  who  was  tenant  for  life  under  the 
provisions  of  a  marriage  settlement,  was  entitled 
to  a  fine  upon  the  death  of  his  wife,  the  last 
admitting  lady. 

And  where  by  custom  a  'fine  is  due  on  the 
change  of  the  lord,  I  apprehend,  if  the  lord  of 
the  manor  pro  tempore  be  a  termor  for  years  only, 
the  admission  must  nevertheless  be  for  the  joint 
lives  of  him  and  the  tenant,  as  a  fine  on  the 
change  of  the  lord  can  only  be  due  when  such 

m 

change  is  by  the  act  of  Grod,  for  a  custom  to  have 
a  fine  on  every  change  or  alteration  of  the  lord^ 
whether  by  death  or  otherwise,  would  be  bad  (6). 
In  some  manors  fines  are  certain,  as  6s.  8d.  for 
the  admission  to  each  house,  or  to  every  acre  of 
land  (7),  in  others  they  are  uncertain,  or  at  the 
will  of  the  lord ;  but  the  fine  on  admission  to  copy- 
holds of  inheritance,  or  for  lives  when  renewable, 
even  if  arbitrary,  must  be  reasonable  (8) ;  and  two 

'  (6)  I  Stra.(;54.  S.  C.  Fortesc.  Earl  of  Bath  &  jibney,  I  Burr. 

41.  206.    Cary,  9.   Co.  Litt.  59.  b. 

(6)    Co.  Litt.  59.   b.   cites  (7)  Kitch.  300,  201-2. 

Arnuirang'i  case.    GOb.  Ten.  (8)  WiUawe*s  case,  13  Co.  1. 

292.   Litt.  Rep.  233.    Cary,  9.  Dalton  v.  Hamond  [or  H6baTt 

Lex.  Cust.  161-2.    Contra  as  &  Hamman£\  Cro.  Eliz.  779. 

to  fines  due  on  the  change  or  Mo.  622.    4  Co.  27.  b.    Jack- 

alteration  of  the  tenant.    See  mm  v.  Hoddudm,  Cro.  EK*» 
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years'  improved  value  of  the  land  (9),  dedacting 
quit  rents,  but  not  land-tax  (10),  is  the  full  extent 
which  the  courts  will  allow  the  lord  to  demand  in 
the  ex^cise  of  this  arbitrary  power  (11):  and  in 


351.     1  Roll.  Rqp.  75.    Gifi>. 

Teo.   219.     Co.  Litt.  60.  a. 

cites  StaUoH  v.  Brady,  P.  1  Jac. 

C.  B.     And  see  Wharton  v. 

King,  3  Anst.  673. 

(9)  The  fine  Is  to  be  set  in 

aU  cases  according  to  the  im- 
^^>    proved  value.    H<iUon  v.  £fa<- 
^9^^SZT^*  2  Stra.  \(m!^^^9KA,  5f/: 
^4^JtL^    (10)   Grant v.A$tU,^l)oiiQ. 

(11)  Morgan  v.  Scudamore, 

2  Ch.  Rep.  134.  Rep.  Temp. 
Finch,  154.     Whartm  v.  King, 

3  Anst.  674.  And  see  GUtingi 
V.  Browe,  Toth,  164.  Lake  v. 
JethereU,lh,  AtwoodkJpsley, 
ib.  Allen  v.  Abraham,  2  Bulst. 
32.  Co.  Litt.  60.  a.  ,(N.  1.) 
In  the  case  of  Dow  &  Goldimg, 
Cro.  Car.  196,  the  lord  de- 
manded two  years  and  a  half's 
vahie,  but  the  court  thought  it 
unreasonable,  and  that  a  year 
and  a  halTs  improyed  rent  was 
high  enough;  but  see  SUmer 
V.  Smith,  Toth.  164.  TenanU 
of  Aceledon  v.  Kkmeiley,  ib. 
It  appears  by  Mr.  Watkins*s 
note  on  the  case  of  Morgan  & 
Scudamore,  in  his  Ist  vol.  on  . 


Cop.  Ten.  p.  310,  that  Lord 
Nottingham  also  considered  a 
year  and  a  half  to  be  a  proper 
maximum  in  common  cases, 
but  allowed  two  years*  value  in 
that  particular  case,  the  grant 
bdng  for  99  years,  renewable 
within  one  year  after  the  expi- 
ration of  the  term;  and  the 
court  appearing  to  have  been 
influenced  by  the  dictum,  that 
the  lord  could  not  deqiiand  a 
fine  of  the  executors  of  a  copy- 
holder for  years,  but  the  con- 
trary,'it  must  be  recollected, 
was  determined  in  the  Earl  of 
Bath  &  Ahney,  post.  Vide  also 
Middleton  v.  Jacluon,  I  Ch. 
Rep.  33,  Toth.  164  j  and  Pop- 
ham  v.  Lancoiter,  1  Ch.  Rqp. 
96,  Toth.  164 ',  (in  which  the 
Court  of  Chancery  deemed  an 
improved  year's  vafaie  a  proper 
fine  on  admissbn  to  tenant- 
right  estates ;)  vide  also  Mon-^ 
tier  v.  i>uci((ei,Toth.  164.  Cooper 
alias  Staining  v.  Blunt,  ib. 
Tenants  of  Gaddeaden  v.  Carey, 
ib.  165.  Fox  V.  Huddleiton,  ib. 
Watson  V.  Maine,  ib.  Blackwall 
V.  Low,  Cary,  77-  And  see  iVle- 
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order  to  keep  within  the  limits  of  the  rule,  and  in 
a  discreet  distinction  between  the  admittance  to 
cdpyholds  of  inheritance  on  a  sale  and  descent, 
operating  equally  to  the  advantage  of  the  lord 
and  tenant,  it  is,  I  believe,  usual  for  the  lord 
to  take  not  more  than  a  year  and  three  quarters' 
•value  on  a  descent,  and  a  year  and  half's  value 
on  a  purchase. 

But  the  rule  by  which  the  lord  is  precluded 
from  insisting  on  more  than  two  years'  value  for 
the  fine  of  admission,  is  confined,  I  apprehend,  to 
those  cases  where  he  is  compellable  to  admit,  and 
the  heir  of  the  copyholder  is  subject  to  a  fine  on 
the  devolution  of  the  estate,  and  is  not  applicable 
to  voluntary  grants,  nor  to  cases  where  by  the  cus- 
tom remainder-men  must  be  admitted ;  or  where 
the  purchaser  only,  and  not  his  heir,  is  subject 
to  a  fine  (12) ;  nor  to  cases  where  a  fine  is  payable 
on  the  first  purchase  only  within  the  manor,  as  in 
the  manors  of  Harrow  on  the  Hill,  Croydon,  Lam- 
beth, and  Richmond  (13);  nor  to  copyholds  for 
lives,  where  there  is  no  right  of  renewal,  nor  even 
to  renewable  copyholds  for  lives,  where  the  cus- 


tnUe  V.  Albany,  Toth.  166. 
Beare'^.  Seymor,  ib.  Lord  Grer- 
rard  v.  Parker,  ib.  ElringUm 
Y,  IVhetttane,  ib. 

(13)  Doe  &  Hemer,  3  T.  R. 
164.    1  Watk.  on  Cop.  308. 

(13)  1  Watk.  on  Cop.  308. 
1  Freem.  496.  1  Show.  86. 
8  Watk.    on   Cop.  Appendix^ 


2nd  £d.  p.  370.  Dolben.J.in 
1  Freem.  496,  cited  Pinsenrs 
case,  in  which  fire  years*  value 
was  set  for  a  fine  in  the  manor 
of  Croydon,  and  held  to  be  a 
reasonable  fine,  and  that  in 
such  a  case  the  lord  might  have 
set  seven  years*  value. 


dn.  VI.]    Of  the  Pine  m  Admittance.  375 


torn  allows  the  copyholder  to  put  in  more  than 
one  life,  for  there  each  life  is  considered  as  a  se- 

• 

parate  admission,  and  it  would  be  unjust  to  the 
lord  if  it  were  otherwise,  and  quite  an  incon* 
sistency,  as  a  copyhold  for  lives  would  in  that 
case  be  more  valuable  than  a  copyhold  of  inhe- 
ritance, where  the  heir  or  devisee  is  subject  to  a 
fine  on  admission. 

The  custom  of  most  manors  on  a  renewal  of 
eopyh(^ds  for  lives,  is  to  take  a  year  and  a  halfs 
value  for  one  life,  for  two  lives  as  much  and  half 
as  much  as  the  fine  for  one,  and  for  three  lives  as 
much  and  half  as  much  as  the  fine  for  two  (14); 
but  it  is  evident  that  a  custom  to  take  two  years' 
value  for  the  first  life,  and  so  in  proportion  for  the 
additional  lives,  would  be  deemed  reasonable. 

And  as  the  rule,  with  respect  to  the  two  years* 
value,  is  relaxed  in  favour  of  the  lord  on  admis- 
sions for  lives,  so  I  apprehend  it  would  be  where 
a  Copyholder  of  inheritance  surrenders  or  devises^ 
to  several  persons  as  joint-tenants ;  otherwise,  as 
the  admission  of  one  joint*tenant  is  the  admission 
of  his  companions,  there  would  be  a  very  ready 
mode  of  defeating  the  lord  of  his  advantages  from 
fines,  by  introducing  an  unlimited  number  of  lives 
into  the  t^iancy. 

(14)  EqtI  of  Bath  ▼.  Abneif,  Is  sesqui  of  that  taken  for  twb> 

1  BiUT.907>  SI7>  marg.  where  bythe  usage  of  this  manor/* 

it  is  said^  ^'  The  line  for  two  [viz.  Stoke  Newmgton,  Mid* 

%^  is  the  sesqui  of  that  taken  dleiex,'] 


for  one ;  and  the  fine  for  three 


I 
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1.  ana  not  aware  that  this  que&tion  has  yet  been 
agitated,  but  entertaining  a  strong  inclination  of 
opinion,  that  the  cajse  of  joint-t€;nants  is  also  an 
exception  to  the  above  ralei  I  feel  myself  bound  to 
state  it  on  laying  a  work  of  this  nature  before  the 
public ;  and  this  opinion  receives  a  considerable 
degree  of  sanction  from  the  practice  of  a  half-fine 
being  usually  paid  by  a  remainder-man,  when  a 
fine  is  due  from  him  by  the  custom  of  the  manor ; 
and  I  believe  no  question  has  ever  been  made  of 
the  reasonableness  of  the  custom  (15). 

It  may  certainly  be  contended  against  this  con- 
clusion, that  the  admittance  of  a  tenant  for  life  is 
the  admittance  of  all  in  remainder  (16) ;  and  also^ 
perhaps,  that  it  is  not  in  the  power  of  the  lord  ta 
prevent  a  copyholder  of  inheritance  from  carving 
out  his  estate  in  such  manner  ds  he  may  think 
proper,  but  I  submit  that  this  argument  is  very 
far  from  proving,  that  the  rule  in  question  would 
be  held  to  extend  to  the  case  of  an  admission  of 
joint-tenants,  for  it  is  to  be  recollected,  that  the 
heir  or  surrenderee  of  a  remainder-man  or  rever- 
sioner must  be  admitted  and  pay  a  fine,  but  that 


(15)  Khch.  241.  and  see 
Roe  V.  HutUm,  2  WOs.  162. 
1  Watk.  on  Cop.  309^  3ll. 

Sir  Edward  Northey,  Attor- 
ney General,  being  eonsulted 
as  to  what  fine  a  steward  might 
set  upon  admitting  five  or  six 
devisees  in  trust  of  a  copyhold 
estate,  gave  the  following  opi- 


nion.   ''  If  the  trustees  were 

''  to  be  admitted,  the  usual  me- 
thod is  to  pay  a  full  fine  for 
the  first  life,  and  half  as  much 

'f  for  every  other  life,  they  be- 
ing taken  as  admissions  of 

'^  lives  in  reversion."    MSS. 
(16)  And  see  1  Watk.  on 

Cop.  297-8.  (n.d.).  [2nd  Ed.] 
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joint- tenants  do  not  transmit  any  estate  to  their 
heirs,  and .  that  they  may  release  to  each  otiber, 
and  so  effect  a  transfer  of  their  interests  without 
any  change  of  tenancy,  and  consequently  with- 
out intitling  the  lord  to  a  fine. 

But  these  observations  are  applied  only  to  the 
amount  of  the  fine,  for  it  is  clear  that  one  fine 
only  is  due  on  the  admission  of  joint-tenants, 
however  unlimited  their  number  may  be. 

The  case  of  Chant  &  A$tU{\l)j  of  which  I  pro- 
pose to  give  a  full  extract,  is  very  important  and 
interesting  on  the  question  of  fines  at  will : — It 
was  an  action  of  assumpsit  in  the  Court  of  Com- 
mon Pleas,  by  Astle,  as  lord  of  the  manor  of 
Great  Tay,  in  Essex,  against  Grant,  for  the  fines 
assessed  on  his  admission  to  eight  different  cus- 
tomary tenements,  and  which  fines  were  stated 
to  be  arbitrary.  Grant  was  admitted  in  fee,  on 
the  death  of  his  father^  to  all  the  above  copy- 
holds, upon  which  admission  a  fine  of  98/.  \Qs.  4d. 
was  assessed,  which  appeared  to  be  two  years' 
improved  value  of  the  tenements,  after  deducting 
2/.  19«.  Qd.  for  two  years'  quit  rents. 

Astle  not  having  deducted  any  thing  for  land- 
tax.  Grant,  who  pleaded  the  general  issue,  paid 
84Z.  5^.  8</.  into  court  upon  the  common  rule. 

The  cause  was  bied  before  Ashhurst,  J.  at  the 
assizes  for  Essex,  when  a  general  verdict  was 
found  for  Astle,  virith  98/.  18«.  Ad.  damages,  sub- 
ject to  the  opinion  of  the  Court  of  Common  Plea§, 

(17)  2  Dougl.  7^.  (ubi  sup.) 


^^^  •  •  •  
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on  a  ddse  in  which  tKe  question  was,  whether  the 
Ibrd  of  the  manor  was  bound  to  allow  any  sum  for 
land-tax  out  of  the  fine, — ^if  he  were,  a  nonsuit  was 
to  be  entered,  and  if  not,^  the  verdict  to  stand. 

By  Lord  Loughborough,-  **  This  question  was 
^*  truly  considered  as  of  great  concern'  to  the 
**  public  at  large.  It  has  undergone  a  very  deli- 
'^  berate  examiiiation,  and  we  are  all  of  opinion 
'^  that  the  lord  of  the  manor  is  not  bound  to 
"  make  any  dieduction  for  the  land-tax  out  of  a 
'^  fine  due  for  admission  on  a  descent,  which  is 
"  the  present  case. 

"  The  grounds  which  led  us  to  this  deteftnina- 
"  tion,  lie  in  a  very  narrow  compass. 
^  'Mn  the  first  place,  the  land-tax  is  annual,  and 
however  probable  its  continuance  may  be,  there 
can  be  no  legal  presumption  as  to  the  future 
intentions  of  the  legislature,  and  there  can  be 
'•  no  deduction,  by  anticipation,  of  an  uncertain 
**  future  burthen. 

"  In  the  second  place,  the  tax,  though  com- 
'^  monly  called  a  tax  upon  land,  is  not,  in  its  na- 
'^  ture,  a  charge  upon  the  land.  It  is  a  tax  upon 
"  the  faculties  of  men,  estimated,  first,  according 
"  to  their  personal  estate ;  secondly,  by  the  offices 
"  they  hold ;  and,  lastly,  by  the  land  in  their  oc- 
"  cupation.  The  land  is  but  the  measure  by 
"  which  the  faculties  of  the  person  taxed  are 
estimated,  and  where  it  is  intended  by  the 
legislature  that  the  burthen  shouldnotultimately 
**  rest  upon  the  person  charged,  a  power  of  de- 
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"  dacting  is  given  him  by  the  act ;  as  in  the  case 
**  of  rents,  and  other  certain  outgoings.  Bat  no 
"  deduction  is  flowed  for  fines  which  are  uncer- 
*^  tain.     In  the  last  place,  this  claim  being  new, 

and  there  being  no  precedent  nor  instance  to 

support  it,  the  usage  of  almost  a  century  is  a 
"  strong  proof  that  no  such  deduction  ought  to 
"  be  made,  and  amounts  to  a  contemporary  and 
*^  permanent  exposition  of  the  land-tax  acts,  in 
"  favour  of  the  lord. 

"  These  are  the  reasons  which  have  weighed  in 
**  the  opinion  of  the  court,  to  determine  this  case 
**  in  the  manner  I  have  stated.*' 

And,  after  the  observations  on  the  antiquity  of 
copyhold  tenure,  which  will  be  found  in  the  early 
part  of  this  Treatise,  Lord  Loughborough  pro- 
ceeds, "  A  fine  to  be  paid  on  the  change  of  a  te- 
**  nani  is  almost  a  constant  incident  of  a  copyhold 
*^  estate,  and  it  does  not  seem  to  have  been  long 
*^  before  the  end  of  the  reign  of  Queen  Elizabeth, 
"  that  courts  of  law  interposed  to  moderate  the 
**  exercise  of  the  lord's  right  to  a  fine,  where  the 
'^  custom  had  left  the  amount  of  it  uncertain ;  for 
'^  it  is  pretty  remarkable,  that  a  question  on  this 
''  subject  was  depending  in  the  36th  and  37th  of 
"  Queen  Elizabeth,  in  the  Court  of  King's  Bench, 
"  and  in  this  court  at  the  same  time ;  you  will 
"  find  it  in  1  RoUe's  Abr.  507,  and  in  the  Con- 
**  temporary  Reporters.  The  question  was  this, 
•*  under  what  circumstances  a  refusal  to  pay  a 
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*'  fine  should  amount,  in  a  court  of  law,  to  a  for- 
"  feiture  of  the  copyhold  estate.    . 
.    '^  It  was  contended  upon  the  part  of  the  lord, 
*'  that  the  mere  non-payment  of  the  fine  assessed  ^ 
'^  would  amount  to  a  forfeiture. 

'^  That  proposition  appeared  too  strong,  even  in 
"  a  court  of  law ;  however,  the  Court  of  King's 
^'  Bench,  in  the  36th  of  Elizabeth,  held,  that  after 
'^  the  demand  of  a  fine  by  the  lord,  and  the  refusal 
'^  of  the  tenant  to  pay,  though  the  fine  should  be 
^'  unl*easonable,  the  estate  should  be  forfeited. 

^^  This  court,  a  term  or  two  afterwards,  in  the 
*'  case  oiJachnum  v.  Hoddesdony  reported  in  Gro. 
'^  Eliz.  351.  held,  that  in  such  case,  there  was  no 
"  forfeiture.  The  Court  of  King's  Bench,  (as  has 
'^  been  just  stated,)  had  held  the  contrary,  but  the 
**  opinion  of  this  court  prevailed ;  and  in  the  43rd 
*'  of  Eliz.  in  the  case  of  Hohart  v.  Hammandy  re- 
"  ported  in  4  Co.  27.  b.  the  Court  of  Kill's 
'^  Bench,  referring  to  the  case  oiJackman  v.  Hod- 
^^  desdonj  in  the  Common  Pleas,  varied  their  idea, 
^'  and  held,  that  the  refusal  to  pay  an  unreason- 
"  able  fine  was  no  forfeiture  of  the  estate.  From 
^'  the  manner  in  which  the  report  of  that  case  is 
^^  stated,  and  the  anxiety  with  which  the  judges 
^<  support  the  proposition,  one  would  be  apt  to 
"  conclude  it  had  not  been  of  great  antiquity. 

"  A  few  years  afterwards^  in  the  6th  of  King 
<«  James,  oin  WiUowe's  case,  13  Co.  1.  this  point 
*^  again  occurred,  and  the  law  was  not  then  taken 
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**  to  be  so  settled,  as  for  the  court  simply  to  say, 
*'  the  point  is  so ;  bat  the  repQrt  states  a  great 
^'  deal  of  reasoning  and  argument  to  support  the 
^'  position,  that  the  judges  not  only  might,  but 
^'  ought,  either  upon  the  facts  appearing  upon  a 
"  demurrer,  pr  upon  evidence  to  go  to  a  jury,  to 
^^  determine  what  was  a  reasonable  fine ;  and  in 
^'  that  case  the  court  held,  that  two  years'  value  * 
^^  was  an  unreasonable  fine. 

'^  Thus  then  the  matter  rested ;  the  fine  was  to 
*^  be  assessed  by  the  lord ;  and  whether  it  was  ' 
*'  reasonable  or  unreasonable,  was  a  question  for 
'^  the  consideration  of  the  court  and  jury,-  and  it 
^^  would  obviously  be  subject  to  much  fluctuation 
^*  and  uncertainty.  To  prove  upon  a  trial,  the 
*'  annual  improved  value  of  land,  and  then  to 
^  calculate  how  much  of  that  value  should  be 
'^  paid  for  a  fine,  was  likely  to  be  attended  with 
^^  so  much  dissatisfaction,  that  recourse  would 
"  frequently  be  had  to  the  Court  of  Chancery, 
"  which  had  always  relieved  against  the  forfei- 
*'*'  ture,  and  taken  upon  itself,  without  a  jury,  to 
'^  determine  what  should  be  a  reasonable  fine. 

"  Lord  Keeper  Coventry , in  the  5th  of  Charlesl. 
^  and  again  in  the  12th  of  the  same  reign,  (1  Chan. 
''  Rep,  18  or  33.  (18)  and  ihid.  51 'or  96.),  (19) 
"  held,  that  one  year's  improved  value  was  a  rea- 
^' sonable  fine,  guarding  the  decree,  that  one 
**  year's  value  should  not  be  counted  a  fine  cer- 
^  tain»  but  referrable  to  the  discretion  of  the 

(18)  Middleton  v.  Jackson.  (19)  Pophatn  v.  Ijmca$ter. 
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following  one:  namely,  that  one  gross  sum  had 
been  assessed^  and  was  claimed  as  a  fine  for  divers 
distinct  and  separate  customary  tenements  ;  whereas , 
by  the  law  of  the  kmdj  separate  and  distinct  fines 
ought  to  be  set  and  assessed  upon  each  severed  and 
respective  tenement. 

By  Lord  Mansfield,  '^  I  have  exceedingly  la- 
**  mented,  that  ever  so  inconvenient,  and  ill- 
**  founded  a  rule  should  have  been  established,  as 
*'  that,  where  there  are  sev^al  counts,  entire  da- 
^'  mages,  and  one  count  is  bad,  and  the  others  not, 
*^  this  shall  be  fotal ;  upon  the  fictitious  reasoning, 
^'  that  the  jury  has  assessed  damages  on  all,  al- 
"  though  they,  in  truths  never  thought  of  the  dif- 
*^  ferent  counts,  but  the  verdict  was  so  taken,  firom 
*'  the  .inadvertence  of  counsel  in  the  hurry  oinisi 
*'  prius.  And  what  makes  this  rule  appear  more 
^^  absurd  is,  that  it  does  not  hold  in  the  case  of  cri- 
**  minal  prosecutions ;  for  when  there  is  a  general 
"  verdict  of  guilty 'on  an  indictment  consisting  of 
*^  several  counts,  if  any  one  of  them  is  good  that 
**  is  held  to  be  sufficient.  But  in  civil  cases  the 
^'  rule  is  now  settled,  and  we  have  gone  as  far  as 
**  we  can,  by  allowing  verdicts  in  such  cases  to 
**  be  amended  by  the  judge's  notes.  That  might 
^*  have  been  done  in  this  instance,  in  an  earlier 
*^  stage  of  the  proceedings,  but  cannot  now  after 
"  judgment," 

By  Buller,  J.  "  The  court  may  grant  a  venire 
*'  de  novo.  A  good  cause  of  action  is  shewn  in 
*^  the  first  count ;  and  that  it  is  true,  appears  by 
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''  the  verdict;  but  the  plaintiff  has  also  had  dA- 
'^  mages  assessed  to  him  on  a  count  in  which  he 
''  has  not  shown  any  cause  of  action.  The  court, 
''  under  these  circumstances,  may  send  the  case 
'^  back  to  have  damages  assessed  only  on  that 
"  count  on  which,  in  point  of  law,  he  is  intitled 
'^  to  recover'*  (22).  And  a  venire  de  novo  was 
awarded. 

The  cause  came  on  to  be  tried  on  the  venire  de 
navOy  before  Ashhurst,  J.  at  the  Lent  Assizes  for 
Essex,  1782,  when  the  jury,  upon  the  evidence, 
thought  that  the  sum  of  46Z.  17 s.  6d.  stated  to 
have  been  assessed  as  a  fine  on  the  admision  to 
the  first  of  the  eight  tenements,  exceeded  two 
years'  value,  and  that  the  fine  ought  only  to  have 
been  46/.  4^.  3d.  The  learned  Judge  was  of  opi- 
nion, that  the  plaintiff  could  not  have  a  verdict 
for  that  smaller  sum,  but  must  recover  either  to 
the  exact  amount  of  the  fine  declared  upon,  or 
not  at  all.  The  plaintiff's  counsel  insisting 
strongly  that  he  might  recover  according  to  what- 
ever the  jury  should  find  the  two  years'  value  to 
be,  a  verdict  was  found  for  the  plaintiff  by  con- 
sent, on  that  ground,  with  liberty  to  enter  the 
vdrdict  for  the  defendant,  if  the  court  should 
think  the  plaintiff  was  bound  to  prove  the  exact, 
sum  laid.  This  question  was  aigued  before  the 
Court  of  K.  B.  in  Easter  Term ;  and  in  the  same 
term  Lord  Mansfield  delivered  the  opinion  of 

(23)  But  it  has  been  decided,     under  a  general  indMtattu  ai^ 
that  41  fine  may  be  recoTered     sumpnt,po$t. 

VOL.  I.  .     2  C 
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the  court  in  favour  of  the  defendant,  observing, 
that  **  on  the  evidence  it  appeared  that  the  fine 
'*  should  have  been  only  46/.  4^.  3d.y  that  being 
the  full  amount  of  two  years*  value,  and  the 
question  now  is,  whether  the  plaintiff  can,  in 
"  this  case,  recover  a  smaller  sum  than  the  fine  as- 
'**  sessed.    Two  things  are  necessary  parts  of  this 
''  custom:    1.  The  fine  must  be  assessed:  2.  It 
**  must  be  reasonable.   The  lord  says  in  his  decla- 
**  ration,  that  he  has  assessed  46/.  17s.  6d.  for  a 
'*  fine,  and  that  this  sum  was  reasanuible^  and 
*^  brings  his  action  for  that  precise  sum.    The 
"  question  for  the  jury  was,  whether  46/.  17*.  6rf. 
^'  was_  a  reasonable  fine,  and  they  found  it  was 
"  not,  therefore  the  plaintiff  is  not  intitled  to  re- 
*'  cover.     He  has  not- assessed  two  years'  value, 
**  but  a  precise  gross  sum  ;  and  by  what  rule  he 
"  went  in  assessing  that  sum,  does  not  appear 
"  upon  the  record.     It  is  true  he  has  averred, 
"  that  the  estate  is  of  a  lai^e  yearly  value;  viz. 
"  of  the  yearly  value  of  23/.  8*.  9rf.  but  that  is  no 
**  averment  of  what  the  yearly  value  really  is ; 
'^  and  the  averment  in  this  case  is  totally  imma- 
"  terial.    It  would  have  been  enough  if  the  plain- 
**  tiff  had  stated  that  he  had  assessed  the  sum  of 
'*  46/.  17*.  Gd.  as  a  fine,  and  that  such  sum  was 
*•  reasonable ;  and  it  would  then  have  been  matter 
"  of  evidence,  just  as  it  was  on  this  record,  whe- 
**  ther  the  sum  assessed  exceeded  two  years' value 
"  or  not,  because  that  is  the  establis/ied  criterion 
*'  uhether  it  be  reasonable  or  not.     In  the  present 
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'^'  case  the  duty  is  numerically  certain,  for  it  is  not 
*'  assessed  with  relation  and  in  proportion  to  the 
*^  annual  value,  but  is  fixed  at  a  gross  sum.  The 
•*  only  case  on  this  precise  subject  is  Titus  v.  Per- 
**  kins  (23).  The  Chief  Justice  there  says,  if  the 
**  lord  demand  more  than  he  ought  he  may  make 
**  his  demand  de  navo^  for  the  Judge,  in  case  of 
*^  a  greater  demand  than  is  due,  ought  not  to  ad- 
**  judge  as  much  as  is  due  to  the  lord,  and  bar  him 
**  for  the  residue,  but  ought  to  adjudge  against  him 
**  for  the  whole,  and  that  his  entry  was  tortious,  if 
**  he  had  entered,  and  put  him  to  a  new  demand. 
**  This,"  continues  Lord  Mansfield,  "  goes  to  the 
''  demand  itself,  and  is  not  confined  to  the  case  of 
*'  a  forfeiture,  and  there  is  no  such  distinction 
^'  made  in  that  case;"  (which  the  reporter  ob- 
serves had  been  insisted  on  at  the  bar.)  "  The 
^*  gist  and  foundation  of  every  action  must  be 
"-proved  as  laid  in  the  declaration.  This  action 
**  is  for  a  certain  precise  sum,  and,  under  the  cir- 
"  cumstances  of  the  case,  it  could  not  be  brought 
"  in  any  other  way%"  And  after  noticing  the  cases 
cited  for  the  plaintiff,  which  the  court  deemed 
inapplicable,  Lord  Mansfield  thus  concludes, 
i<  ^j^Q  gjy^  nQ  opinion,  whether  the  lord  might 
"  not  have  assessed  a  fine  for  two  years'  value, 
"  and  made  that  solely  the  foundation  of  his  de- 
"  claration.     In  Titus  v.  Perkins ,  a  custom  to 

(«3)  lOr  Perkins  v.  Titus.']  berb.43.  2  Show.  SOT.  ca.  463. 
Skin.  247-9.  Garth.  12.  3  Lev.  1  Freem.  494.  ca.  669.  Lilly's 
^49,  255.   3  Mod.  132.   Com-  .  Ent.  371. 

2  C  2 
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"  have  a  year's  value,  generally,  for  a  fine,  viras 
"  held  to  be  good.  But  however  that  might  be, 
•*  it  is  very  clear  that  the  evidence  here  did  not 
"  support  the  declaration,  for  the  plaintiff  has  no 
*•  right  to  any  thing  but  the  sum  assessed ;  the 
**  duty  arises  upon  the  assessment;  and  that,  by 
'*  the  evidence,  is  proved  to  have  been  illegal 
"  and  void.  Therefore  the  case  stands  as  if  no 
•*  assessment  had  ever  been  made,  and,  conse- 
<'  quently,  the  plaintiffs  right  to  demand  a  fine 
••  is  not  yet  complete," 


The  certainty  of  a  fine  is  to  be  decided  by  the 
court  rolls  of  the  manor  (24) ;  and  length  of  time 
will  not  establish  certainty  if  a  variation  can  be 
proved  by  more  ancient  entries,  the  law  pre- 
suming that  a  fine  is  uncertain  until  the  con- 
trary be  shown ;  nor  will  a  few  contradictory  in- 
stances be  evidence  either  way  (25). 

Yet,  in  order  to  constitute  certainty,  it  is  not 
requisite  that  the  amount  of  the  fine  should  be 
positively  fixed ;  but  it  will  be  sufficient  if  it  is 
relatively  certain:  so  it  Las  been  held,  that  a 
custom  for  every  copyholder,  upon  his  admit- 
tajice,  to  pay  a  year's  value  of  the  land,  as  it 

(^)    Allen  V.  Abraham,   2         (25)  Trotter y:Blake,^yLoA. 

Bulst.  32.    Hopton  v.  Higgins,  231.  Lord  Gerard**  case,  Godb. 

Toth.  167.  Burrastonv.  WaUh,  265.  pi.  365.    Lex  Gust.  159, 

t5.   And  see  Pincheon  v.  Keel-  160. 
ing,  9  Car.  Toth.  Ill, 
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is  worth  at  the  time  of  admission,  is  a  gfood 
custom  (26). 

It  is  already  stated  that  a  fine  is  due  on  the  act 
of  admittance  only,  which  I  shall  now  proceed  to 
exemplify,  premising  that  by  special  custom  the 
heir  may  be  entitled  to  admission  without  pay- 
ment of  any  fine  (27) ;  and  thai  although  the  lord 
cannot  compel  the  heir  to  accept  admission,  yet 
it  is  not  in  his  power  by  waiving  it,  to  defeat  the 
lord  of  his  fine ;  for  if  he  does  not  come  in  within 
the  period  prescribed  by  the  custom  of  the  ma- 
nor, the  lord  may  seize  the  lands  into  his  own 
hands,  until  he  requires  to  be  admitted  (28) ;  or 
in  case  of  infancy  or  coverture,  when  the  heir 
claims  by  descent  or  surrender  to  tvilly  the  lord 
may  recover  the  fine  under  the  provisions  of  the 
9  Geo.  1.  c.  29.  (29). 

No  fine  can  be  due  from  the  guardian  of  an  in- 
fant, as  it  is  the  infant  and  not  the  guardian  that 
is  to  be  admitted  (30). 

(S6)  Titui  V.  PerkvM,  tinte^  of  infancy  and  coverture^  the 

p.  387*  lord  may  seize  qtiousque ;  and 

(27)  3  T.  R.  164.  in  the  case  of  infants  or  femes 

(28)  Claytony.Cookes,2 At\i.  covert  intitled  to  the  benefit  of 
449.  And  see  Wheeler  v.  Ho-  the  act,  but  who  do  not  de- 
nour,  1  Sid.  58.  Gilb.  Ten.  406.  mand  admission,  the  lord  has 
(N.  136.)  ante,  p.  342.  And  the  option  of  seizing  quotuque, 
by  the  custom  of  some  manors  or  of  appointing  a  guardian  or 
the  non-appearance  is  a  for-  attorney  for  the  purpose  of  ad- 
fatan.  North  y.Earlk^CountesM  mittance  under  the  powers  of 
of  Strafford,  3  P.  W.  151.  Ante,  the  act,  ante,  p.  345. 

p.  343-4.  (30)  AnU,  p.  346. 

(29)  In  all  other  instances 
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We  have  seen  that  it  is  not  in  the  poww  of  the 
lord  to  compel  a  surrenderee  to  come  in  and  .be 
admitted,  except  indeed  by  special  custom ;  so 
that  when  no  such  custom  exists,  the  lord  cannot 
have  a  fine  of  a  surrenderee,  if  he  will  dispense 
with  admission;  and  although  it  may  be  con- 
tended, that  as  the  lord  may  be  compelled  to  ad- 
mit a  surrenderee,  so  he  ought  in  his  turn  to  have 
the  power  of  enforcing  the  surrender  for  the  pur- 
pose of  receiving  the  fine  of  admission,  yet  it  is 
to  be  recollected,  that  the  tenancy  continues  full 
by  the  surrenderor ;  and  if  he  die,  his  heir,  1  ap- 
prehend, must  be  admitted  and  pay  a  fine,  or  the 
lord  might  seize  quousque  after  three  procla- 
mations (31). 

And  for  this  reason  I  am  induced  to  suppose, 
that  on  the  d^ath  of  the  surrenderee  before  ad- 
mission, the  lord  must  admit  his  heir  on  payment 
of  a  single  fine  only.  The  contrary  was  stated 
arguendo  in  the  King  v.  Coggan  (32),  on  a  motion 
for  a  mandamus  to  compel  the  lord>  to  admit  the 
heir  of  a  surrenderee,  but  the  court  appear  to 
have  entertained  a  different  opinion,  or,  at  least, 
must  have  doubted  on  the  point,  the  rule  for  ^ 
mandamus  being  made  absolute,  '  upon  the  heirs 
undertaking  to  pay  such  fine  or  fines  as  should  be 
due  to  tfie  lord.' 

If  the  surrenderee  is  compellable  by  custom  to 

(31)  Ante,  p.  ^46.}  but  sec  (32)  6  East,  431.    And«e^ 

1  Watk.  on  Cop.  291.  S.C.  2  Smith's  Rep.  4lS. 
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be  admitted,  he  must  pay  a  fine  on  his  admis- 
sion (33) ;  and  when  a  person  is  desirous  of  being 
admitted  under  a  forfeited  condition,  as  in  the 
case  of  a  conditional  surrender  by  way  of  mort- 
gage, wbere  the  money  is  not  paid  at  the  ap- 
pointed time,  a  fine  will  accrue  to  the  lord  on 
such  admission,  and  also  on  the  re-admission  of 
the  surrenderor  (34). 

The  steward's  acceptance  of  a  surrender  from 
an  unadmitted  surrenderee,  does  not  amount  to 
an  implied  admittance,  so  that  it  cannot  intitle 
the  lord  to  a  fine  (35). 

As  the  admittance  of  the  tenant  for  life  or  years 
is  the  admittance  of  all  in  remainder,  the  limita- 
tions  forming  together  only  one  estate  (36),  but 
one  fine  can  be  due,  which  the  lord  may  assess 
on  the  tenant  of  the  particular  estate,  or  he  may 
apportion  the  fine  between  him  and  the  remainder- 
man (37). 

(33)  FawcM  V.  Lawther,  (36)  Ante,  p.  363.  Kitch. 
2Ves.  303.                                      240-1. 

(34)  Ante,  p.  245 .  And  when  ( 37)  Batmore  &  Graoes, 
there  is  a  custom  for  copyhold  1  Vent.  260.  But  a  person  hav- 
knds  to  be  extended^  the  ex-  ing  a  rent  charge  out  of  the 
tendor,  upon  his  admitianoe^  estate  is  not  contributory  to- 
must  pay  a  fine^  Co.  Cop.  s.  66.  wards  the  fine,  see  Maxwell  v. 
Tr.  128.    1  New.  Abr.  479.  Ashe,  fully  stated  by  Sir  TJ^il- 

(35)  Ante,  p.  152^  350.;  but  Ham  Grant,  M.R.  in  Moody  v. 
it  is  supposed  that  the  lord's  Matthews,  7 ^esABi-,  vide  also 
acceptance  of  the  surrender  Nightingale  v.  Lawson,  Belt's 
would  amoimt  to  an  admit-  Ed.  Br.  Ch.  R.  1  VoL  444. 
taxsce,  and  if  so,  a  fine  would  (n.  7)* 

become  payable^  ante,  p.  364.  Mr.  Watkins  in  the  second 
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.  So  when  the  particalar  tenant  and  the  remain- 
der-man join  in  a  surrender,  as  their  interests 
form  but  one  estate,  one  fine  only  is  due  from 
the  surrenderee  (38). 

In  Ijord  Kensington  v.  Mansell  (39),  Lord  £1« 
don  said,  that  when  tenant  for  life  comes  on  be- 
half of  himself  and  all  in  remainder,  if  the  lord 
does  not  take  the  fine  he  cannot  afterwards  in- 
sist on  it  from  those  in  remainder,  but  he  may 
apportion  it. 

It  appears,  however,  that  the  person  in  re- 
mainder is  not  compellable  to  pay  his  proportion 


edition  of  his  Treatise  oh  Copy- 
holds [1  Vol.  p.Sll.  n.],  makes 
A  Qu'. }  Whether  if  tenant  for 
life  (where  there  are  remin- 
ders over)  pay  the  whole  fine, 
it  will  not  he  a  lien  on  the 
lands  J  and  refers  to  the  prin- 
ciple of  fines  on  renewal  of 
leases,  citing  Adderley  &  Ckt- 
vering,  8  Bro.  Ch.  Rep.  659. 
Stone  &  Theed,  ib.  943.  Night- 
ingale &  Lawwn,  sup. 

The  role  now  is  that  a  tenant 
Idr  life  shall  contribute  to  a  re- 
newal fine,  in  proportion  only 
to  the  interest  actually  derived 
by  him.  See  Pickering  v.  Fowles, 
Bdt*s  £d.  Br.  Ch.  Rep.  1  vol. 
199.  (n.  4),  cites  Nightingale  & 
Lawson,  Stone  k  Theed,  sup. 
fVhite  V.  JVhUe,  9  Vcs.  354, 


&c.  jUdn  k  Backhouse,  ^  Vet, 
Ik  Bea.  65.  Lord  Mon^t, 
V.  Lord  Cadogan,  17  Ves. 
485. 

(88)  Co.  Cop.  s.  56.  Tr. 
130.  Kitch.  242.  Jttree  v. 
Scufi,6£a8t,484.S.C.2Smith, 
449.  Glib.  Ten.  416,  N.  77. 
6  Vin.  Cop.  (X.  b.)  pi.  3, 13. 

(39)  13  Ves.  246. ;  but  see 
ib,  252,  where  Lord  Erskine  is 
reported  to  have  intimated 
during  the  argament,  that  the 
effect  of  remitting  the  fine  upon 
the  admission  of  the  tenant  for 
life,  could  not  be  that  the  re- 
mainder-men were  dischaiged. 
See  a  full  statement  of  the  case 
of  Lord  Kensington  &  Mansell, 
ante,  p.  220,  &c. 
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of  the  fine  until  his  estate  comes  into  posses- 
sion (40). 

And  where  the  custom  is  for  the  remainder-man 
to  be  admitted  and  pay  a  fine  (41),  the  fine  is  not 
payable  until  the  death  of  the  tenant  for  life  (43). 

As  it  would  seem  that  the  lord  cannot  remit 
the  fine  to  a  tenant  for  \ii&^  and  charge  it  on  the 
remainder-man,  the  lord  or  steward  should  al- 
ways demand  a  fine  on  the  re-admission  of  a  per- 
son who  settles  his  copyhold,  taking  back  a  life 
interest  or  other  particular  estate. 

It  would  certainly  appear  that  a  fine  is  due  in 
9uch  a  case,  if  the  copyholder  should  claim  to  be 
admitted,  but  the  lord  could  not  compel  admis- 
sion, except  by  special  custom ;  yet,  on  the  death 
of  the  surrenderor,  he  might  seize  qwmsque,  if 
neither  the  heir  nor  the  remainder-man  came  in 
to  be  admitted,  after  three  proclamations  (43). 

And  if  a  copyholder  in  fee  surrenders  to  the  use 
of  another  for  life,  or  for  a  term  of  years,  without 
any  further  limitation,  or  limiting  the  reversion 
in  fee  to  himself,  the  lord  is  to  have  a  fine  of  the 
cestui  que  use  on  his  admission ;  but  as  the  surren- 
deror is  already  admitted,  being  in  of  his  former 

(40)  Batmore    &    Graves,  (42)  1  Bac.  Abr.  736.  Sup. 
1  Vent.  260.  1  Burr.  212.  Gilb.      (n.  40). 

Ten.  163.  (43)  See  the  report  of  Roe 

(41)  Rtch  &  Hockley,  4  Co.  d.  Noden  v.  GryfUhs,  in  Sir  W. 
23.  a.    Kitch.  241.    Mo.  466,  Bl.  and  4  Burr,  and  1  WaUt. 
in  T^g  &  Bunning.     Doe  &  on  Cop.  288,  &c.  ante,  p.  354. 
Jenneif,   5   East,   631.     Ante, 

p.  353-4. 
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seizm  as  to  so  much  of  his  interest  as  was  not 
parted  with  by  the  surrender,  or  as  to  the  re- 
version if.  the  whole  interest  be  surrendered,  no 
£ne  will  be  due  from  him  on  the  determination  of 
the  particular  estate  (44). 

But  the  heir  or  surrenderee  of  a  reversioner. or 
remainder-man,  as  well  as  the  surrenderee  of  th^ 
particular  tenant,  must  be  admitted  and  pay  a 
'fine  (46). 

If  a  tenant  in  tail,  who  has  been  admitted,  suf- 
fers a  recovery  by  plaint  in  the  nature  of  a  writ 
of  entry  en  le  past^  merely  for  the  purpose  of  ac- 
quiring the  fee  simple,  the  plaint  being  brought 
immediately  against  the  tenant  in  tail,  or  against 
the  copyholder  for  life,  no  further  fine  would  be 
due  on  re-admittajice  under  the  recovery;  but 
where  by  plaint  a  copyhold  is  recovered  upon 
the  accruer  of  a  new  title,  he  that  recovereth 
never  having  been  admitted  or  paid  a  fine,  there 
a  fine  is  due  on  his  admission  (46). 

As  a  copyholder  who  surrenders  to  another  on  a 
condition  which  is  performed  by  .the  surrenderor, 
or  broken  by  the  surrenderee,  remains  in  of  his  ori- 

(44)  Ante,  p.  353-4.  Gilb.  of  opinion  that  if  the  copyhold 
Ten.  194.  were  surrendered  to  a  stranger 

(45)  Ante,  p.  353.  1  Burr,  to  make  him  tenant  to  the 
^13.                         .  plaint^  a  fine  would  be  due  on 

(46)  Co.  Cop.  6.  56.  Tr.  the  admission  of  such  stranger^^ 
139,  130-1.  Kitch.  241.  and  1  Vol.  on  Cop.  305.  (n.  k.) 
see  4  Co.  27.  b.  in  Taverner  &  [2d  Ed]. 

Cr&mwelL     Mr.  Watkins  was 
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ginal  seizin  and  admission,  no  fine  can  accrue  on 
the  performance  or  breach  of  the  condition  (47). 

Joint-tenants  we  have  seen  are  but  as  one 
tenant  to  the  lord  (48),  consequently  but  one  -fine 
is  due  on  their  admission  (49),  or  on  the  admission 
of  their  surrenderee  (50) ;  and  when  one  joint- 
tenant  dies  or  releases  to  the  others,  as  no  new 
admittance  is  necessary,  no  fine  accrues  to  the 
lord  (51). 

It  frequently  happens  that  the  fine  is  paid  by  one 
joint-tenant  only,  his  admission  being  the  admis- 
sion of  his  companions,  and  when  that  is  the  case 
he  may  compel  the  others  to  a  contribution. 

Coparceners  are  but  as  one  heir  (52),  there- 
fore one  fine  only  is  due  on  their  admission,  when 
admitted  in  coparcenary,  or  on  the  admittance  of 
their  surrenderee  (53) ;  and  as  it  would  seem  that 
when  so  admitted,  they  may  release  to  each  other, 
no  fine  would  be  due  on  the  acquisition  of  any 
such  additional  portion. 

(47)  Ante,  p.  346,  363.  (60)  Co.  Cop.  s.  56.  Tr.  130. 
Kitch.  243.  Gilft.  Ten.  181,  Kitch.  342.  4Uree  v.  Scutt, 
276-7.  6  East,  484.    S.  C.    2  Smith, 

(48)  Anie,  p.  354.  449. 

(49)  But  see  the  author's  (51)  Ante,  (n.  62). 
opinion  on  the  right  of  the  lord          (52)  Ante,  p.  354. 

to  demand  more  than  two  years*  (53)  1  Watk.  on  Co().  303. 

value  on  the  admission  of  se-      Kitch.  242. 
veral  persons  as  joint- tenants, 
ante,  p.  375,  &c. 
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Should  the  fine  be  wholly  paid  by  one  co- 
parcener,  she  may  compel  the  others  to  a  contri- 
butioii  as  in  the  case  of  joint-tenants. 

But  where  coparceners  are  admitted  severallyp 
the  fine  must  be  equally  apportioned. 

And  as  the  heirs  of  each  coparcener  must  be 
admitted  (64),  the  lord  is  of  course  intitled  to  a 
fine  on  such  admission. 

When  one  joint-tenant  or  one  coparcener  sqr- 
renders  to  the  others,  admittance  would  seem  to 
be  necessary,  and  a  fine  would  tiierefore  accrue 
to  ^he  lord  (55). 

Tenants  in  Common  are  to  be  admitted  se- 
verally, and  must  therefore  pay  several  fines,  and 
as  there  is  no  survivorship  between  them,  their 
respective  heirs  must  also  be  admitted  and  pay 
several  fines  (56) ;  and  so  must  any  person  to 
whom  they  should  join  in  making  a  surrender : 
It  was  expressly  so  laid  down  by  Lord  Ellen- 
borough  in  Attree  &  Scutt  (57),  contrary  to  the 
authority  of  Lord  Coke's  Copyholder,  s.  56.  (and 
see  Kitch.  242.) ;  and  to  prove  that  tenants  in 
common  convey  distinct  estates.  Lord  Ellen- 
borough  cited  Plowd.  140,  "  that  if  two  tenants 

(54)  ^nte,  p.  356.  (57)  Sup.  in  which  case  it 

(55)  Ante,  p.  365.  Kitch.  was  held  that  fines  and  services 
168.  onpe  multiplied^  shall  continue 

(56)  Ante,  p.  355.  And  see  due  and  payable,  notwithstand- 
4  Co.  28.  a.  in  Hohart  &  Ham-  ing  the  re-union  of  the  land  in 
m<md.  one  person.   Vide  also  1  Watk. 

on  Cop.  304. 
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in  common  grant  a  rent  of  20^.  out  of  their  land, 
it  shall  enure  as  several  grants ;"  and  Perkins, 
sect.  i07,  ''  that  if  two  tenants  in  conunon  of  a 
carve  of  land  lease  the  same,  it  shall  take  effect 
as  several  leases." 

Baron  and  Feme.  The  husband,  it  is  seen  (58), 
becomes  seized  of  the  copyholds  of  his  wife  in  her 
right,  but  need  not  be  admitted,  consequently  the 
lord  shall  not  have  a  fine  from  him  (59). 

If  the  customary  curtesy  or  dower  is  of  the  whole 
of  the  copyhold,  it  would  seem  that  the  estate  is 
a  continuation  of  the  seizin  of  the  deceased  wife 
or  husband,  and  no  admission  therefore  neces- 
sary, and  in  that  case  no  fine  can  be  due ;  but,  if 
I  am  right  in  supposing  that  the  husband  sur- 
viving the  wife,  or  the  wife  surviving  the  husband, 
unless  there  be  a  special  custom  to  the  contrary, 
must  be  admitted  when  the  curtesy  or  dower  is 
of  a  portion  only  of  the  copyholds,  (the  posses- 
sion or  seizin  of  the  decease)^  being  interrupted 
by  the  right  of  entry  in  the  heir,)  then  a  fiaie  will 
accrue  to  the  lord  (60). 

As  it  does  not  seem  to  be  necessary  that  the 
husband  of  a  feme  copyholder  for  years  should 

(58)  Ante,  p.  355-6.  kins  on  Cop.  No.  11.   3  voU 

(59)  By  the  custom  of  Yet-     p.  S48.  [Sd  Ed.] 

minster  prima  in  Dorsetshire,         (00)  Ante,  p.  366 ;  and  se^ 
the  husband  shall  pay  a  penny     Kitch.  S43. 
to  the  steward.    App.  to  Wat- 
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be  admitted  on  her  death,  the  lord  is  not,  in  that 
event,  intitled  to  a  fine  (61). 

Executor  and  Administrator.  It  is  now 
settled  that  an  executor  or  administrator  of  a  co- 
pyholder for  years  must  be  admitted,  and  conse- 
quently he  must  pay  a  fine  (62). 

Power.  It  is  not  the  person  to  whom  a  power 
of  sale  or  of  appointment  of  copyholds  is  given, 
but  the  appointee,  that  is  to  be  admitted,  so  that 
the  fine  is  due  in  all  cases,  from  the  appointee. 

If,  therefore,  a  copyholder  intends  that  his 
estate  should  be  sold  at  his  decease,  he  may  save 
a  double  fine  by  giving  a  power  of  sale  to  his 
executors  (63),  instead  of  devising  the  copyhold 
to  trustees  upon  the  usual  trusts  for  that  purpose, 
and  which  would  render  it  necessary  for  the  trus- 
tees to  be  admitted ;  but  I  submit,  that  if  no  per- 
son claim  admission  under  an  exercise  of  the 
power  of  sale,  previous  to  the  third  proclamation 
being  made,  the  lord  may  seize  quousque  the  heir 
or  appointee  comes  in  to  be  admitted  (64),  other- 
wise he  might  be  kept  for  an  indefinite  period 

(61)  ^»<e/p.  359.  V.  Wilder,  1  Atk.  420.     Gvid- 

(62)  -rfnte,  p.  359.  dy**  case  in  Cane.  4  Jac.  I>iike'8 

(63)  Beal  v.  Shepherd,  Cro.  Char.  U8e8byBridg.l35.  Ante, 
Jac.  199.   Holder  d.  Sulyard  v.  p.  317. 

Prestm,  2  WiU.  400.    Ante,  •      (64)  Or,  as  for  a  forfdture, 

p.  860.  And  see  Bright  v.  Huh-  if  the  custom  be  such.  AnJte, 

hard,  Cro.  Eliz.  68.   Godb.  46.  p.  343-4.   And  see  1  Watk.  on 

pi.  67.  But  see  Blatch  &  Agnis  Cop.  294.  (n.  s.)  [8dEd.] 
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without  a  tenant  to  perform  the  services,  and,  in 
effect,  be  deprived  of  his  fine,  especially  as  it  is 
not  in  the  lord's  power  to  compel  a  surren- 
deree, (and  consequently  not  an  appointee,)  to 
come  in  and  be  admitted,  unless  indeed  by  spe- 
cial custom. 

Bankruptcy.  And  by  the  above  rule,  when 
copyholds  are  included  in  the  bargain  and  sale 
from  the  commissioners  to  the  assignees  of  a  bank- 
rupt, the  assignees  must  be  admitted  and  pay  a 
fine ;  but  when  the  commissioners  convey  the  co- 
pyholds immediately  to  a  purchaser,  a  fine  is  due 
from  him  only,  and  not  from  the  assignees  (65). 

It  would  seem,  however,  that  the  lord  is  not  to 
be  debarred  of  his  fine  in  the  event  of  the  bank- 
rupt's death,  and  of  any  delay  in  the  sale  by  the 
commissioners,  or  in  the  admission  of  the  bar- 
gainee, but  that  he  may  seize  qtwttsque  after  three 
proclamations  (66). 

Insolvent  Debtors'  Act.  The  copyhold 
estates  of  an  insolvent  taking  the  benefit  of  the 
act  of  63  Geo.  3.  c.  102,  were  by  that  act  directed 
to  be  surrendered  by  the  prisoner  to  the  as&(ignees, 
or  to  any  purchaser  from  them  as  the  court  should 
direct :  And  by  the  act  of  54  Greo.  3.  c.  28,  for  ren- 
dering more  effectual  the  provisions  of  thelast  men- 
tioned act,  all  the  estate  and  interest  of  the  debtor 
in  wy  copyhold  or  customary  property  was,  after 

(65)  Ante,  p.  361-2.  (66)  Ante,  p.  S62-S. 
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such  adjudication  as  therein  mentioned,  vested 
in  the  Clerk  of  the  Peace,  who  was  directed  to 
convey  the  same  to  such  one  or  more  of  the  cre- 
ditors, as  the  justices  at  any  general  or  quarter 
session  of  the  peace  should  order  and  direct,  for 
the  purpose  of  being  sold  by  such  assignee  or 
assignees,  for  the  benefit  of  all  the  creditors  of  th/e 
insolvent  (67).  But  by  the  late  act  of  1  Geo.  4. 
c.  1 19(08),  the  copyhold  estates  of  an  insolvent(09), 
are  required  to  be  conveyed  by  him,  in  such  man- 
ner as  the  court  shall  direct,  so  as  to  vest  the  same 
in  the  provisional  assignee,  who  is  afterwards  to 
assign  all  the  insolvent's  estate  and  effects  to  the 
assignee  chosen  by  the  court,  which  assignment, 
when  there  are  copyholds,  is  to  be  entered  on 
the  Court  Rolls  of  the  manor,  and  then  the  assig- 
nee is  to  surrender,  or  convey,  to  the  purchaser. 

It  is  somewhat  difficult  to  say,  under  the  pecu- 
liar wording  of  the  last-mentioned  act,  what  fine 
or  fines  would  become  payable  to  the  lord  of  the 
manor  on  carrying  the  provisions  of  the  act  into 
effect,  vnth  respect  to  any  copyhold  property  be- 
longing to  the  insolvent. 

But  as  the  act  does  not  create  a  power  in  the 


(&r)  Thi«  act  and  the  act  of         (69)  Thewonb '' reoi  ettole** 

53  Geo.  3^  were  directed  to  in  the  4th  sect,  of  the  act  evi- 

continue    in    force    until   the  dently  apply  to  copyholds,  as 

1st  Not.  1818^  and. thenceforth  they  are  expressly  mentkmed 

to  the  end  of  the  then  next  ses-  in  the  7th  sect,  directing  the 

slon  of  parliament.  provisional  assignee  to  assign 

(68)    See   this    act  in  the  the  estates  oetled  in  him>  to  the 

Appendix^  assignee  chosen  by  the  court. 
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commisfiioners  of  the  Insolvent  Debtor's  Courts 
to  convey  copyholds  by  any  common  law  form 
of  assurance,  analogous  to  the  power  given  to 
commissioners  of  bankrupt  by  the  statute  of 
iS  Eliz.  c.  7 ;  and  as  I  apprehend  that  the  insol- 
vent could  not  convey  his  interest,  so  m  to' vest 
his  copyhold  property  in  the  provisional  assignee, 
otherwise  than  by  a  surrender,  it  would  seem  to 
follow,  that  the  provisional  assignee  is  to  be  ad- 
mitted under  such  surrender ;  and  on  his  admit- 
tance the  lord  would,  of  course,  be  entitled  to 
a  fine. 

It  may  be  contended  that  the  trust  estate  of  the 
provisional  assignee  in  the  copyhold  property  of 
the  insolvent,  would  pass  to  the  assignee  chosen 
by  the  court,  under  the  assignment  directed  to  be 
made  by  such  provisional  assignee,  from  the  in-- 
rolment  thereof  on  the  Court  Rolls  of  the  manor, 
and  that  the  act  operates  as  a  virtual  admittance 
of  the  assignee;  in  which  case  the  lord  would 
probably  be  entitled  to  a  fine,  as  a  consequence 
of  such  change  of  tenancy :  I  am  inclined,  how- 
ever, to  think,  that  no  interest  was  intended  to 
vest  in  the  assignee  by  the  assignment  from  the 
provisional  assignee,  as  to  any  copyhold  property 
belonging  to  the  insolvent ;  but  that  it  was  meant 
to  give  the  assignee  appointed  by  the  court  a 
power,  in  analogy  to  the  power  given  to  commis- 
sioners of  bankrupt,  to  convey  such  copyholdsl 
to  a  purchaser,  either  by  surrender,  or  any  other 
form  of  assurance ;  and  then,  as  no  interest  vests 

VOL.  I.  ft  D 
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ift;the  assignee,  no  fine  would  become  pjyaUe 
by  him  to  tike  lord :  In  this  view  of  Uie  last  men- 
tioned act,  Ae  estate  whieh  Tested  in  the  prsvi<- 
sional  assignee  under  the  snnrender  by  the  iasol'' 
Tent,  would  pass  to  the  purchaser  by  the  maamoAss 
or  ether  eonyeyance  fimn  tbe  assigiiee  chosen  by 
theoonrt^  so  as  to  omtitle  the  poKehaiaer  to  compel 
the  lord' to  admit  him,  and  upon  such  admiMmuie 
he  would,  nececwwuriiy,  bo  subfect  ie>  a  fine. 

Occu^AjNCY.  As  there  may  be  a  specisft,  though 
not  a  general  occupant  of  a  copyhold,  a  &ie  is 
doe  from  hiuF ;  as  If  there  bes  limitation  to  A.  imd 
his  keifVj  during  certain  liiies,  Upe  lord  is  com- 
pellable to  admit  the  heir  <^f  A.  according  to  die 
tenor  o#  Ifee  grant  09  surrender,  and  such  hev 
must  pay  a  fine  (70). 


>ip*i»-^^^***"^ 


No  fine  is  due  on  the  release  by  a  rigbtiSal 
tenant  to  the  tenant  by  wrong,  the  latter  having 
already  been  admitted  and  paid  %  fine  (71). 

And  a9  it  is  not  necessary  ior  a  disseisee  on 
entry  or  recovery  by  plaint  to  be  admitted,  no  fine 
will  accrue  to  the  lord  (72). 

frey  €9r.  Cop.  9.  66.  Tr.  (73)  Ante,  p.  JM.  (n.  SS)* 

ISa  CKSL'TnL  887. }  ib. N.  171.  Co.  Cop.  a.  5S.  Tt.  l»i 

Dq^  4,  Lin^pfiere  v.  Martin,  A3  to  the  necesaily  of  wfaj 

S8kW.B1.114a^nte,p.61-8.  by  &  disseisee  pravious  to  his 

(71 )  Ante,  p.  247, 368.  Gilb.  surrendering  the  copyholdlaads, 

ten.  n.  69.  p.  411.  vide  ante,  p.  150.  (n.  53).  And 

see  Cltrk  r.  Shw,  ante,  p:390. 
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The  tnartee^  ftnd  not  the  cestui  que  ttvM,  is  the 
|Mn<m  to  be  iKtmittiid  Hie  lord's  tenant  (73); 
HMrelove  no  fine  cikiil  ac<;r«ie  firom  th«  ^«^«»  ^ 
iiwc  or  faig  heuror  fim^pOM  or  deti«0e(74),  or 
from  the  assignee  or  deviseef  of  the  eqwty  lOf  f^ 
demptiofn,  when  the  mdrtgagee  bw  beeh  ad- 
Butted (75);  but  the  lofd  ie  eirtitled  to  %  Am  en 
the  admittance  of  the  trustee,  or  mortgogee^  or 
Ym  heir  or  devieee  (70). 

It  belongs  of  coiiMiM  right  to  the  ierd  er 
steward  to  assess  the  fine^  but  a  custom  that  a  co- 
pyholder fo^  Me  in  4^treme  may  noiniflate  his  su^ 
esesor  to  hate  the  copyhold,  paying  a  rmsoAiible 
fine  to  be  agreed  upon  trith  the  lot^^  or,  tf  tiilit 
fttly  to  be  assessed  by  tfit  hefmage ;  sttid  smother 
custom,  that  a  copyholder  for  life  may  nominate 
one  or  two  that  shall  haire  the  cbpyhold  lands 
after  his  death,  for  a  fine  to  be  assessed  hf  the 
hnrnge,  if  they  cannot  agree  with  the  lord,  have 
been  adjudged  to  be  good  customs  (77). 

Where  a  person  hath  seteral  copyhold  tene- 
nients  by  several  titles,  the  lord  must  assess  and 


(7S>  Aai  tbB  tniitee  insy 
Hutabwtte  ttm  fiw  nd  fest  Mt 
«f  tlte  pMfits  of  tte  eiltte. 
]livcl^(icneyMo.S90.  iWMk. 
«n  C0|>,  fidS.  (n.  *.)   [2d  Id.] 

<74>  ./eM,p.974^Sft3.  Glib. 
Ten.  N.OS.  p.410-tl.  7HN% 
CMege^  OkmMdgey  ^.  Sr&wne, 
1  Vera.  44] . 

(75)  Ante,  p.  ^b,  97^. 


(7S)  JMM*#  «Mey  Bib*.  d94. 

(77^  Yeknei9er  C^MwiiffMm, 
Nsy.  d.  («lte»  ^Ho^l  A  Pei- 
<M«ik).  Oa5  t.  JKfa»>  ib.  i. 
MIM  H.  G.  Jac.  C.  B.  18  Rot. 
9813^  JliHl&«f  V.  JfilfaM.  Aiid 
dee  1  Boll.  Rep.  49.  1  Freem. 
494.  pk  6S9.  Fofd  ▼.  HH- 
m$,  €ib.  Jae.  30e.  EreeeUn 
t.  FWmppi,  4  Mau.  »  Sel.  4S8. 

«  n  « 


'404  Of  Hit  Fine  on  Admittance.     [Part  I. 

demand  his  fines  severally,  and  there  is  no  dis- 
tinction in  this  respect  between  a  customary  heir, 
and  a  surrenderee,  nor  is  it  material,  for  this  pur- 
pose, whether  the  admissions  be  contained  in  one 
or  several  copies  (78). 

It  has  been  said,  that  the  fine  may  not  only  be 
assessed  (79),  but  may  be  made  payable  out  of 
the  manor;  such  a  custom;  however,  appears 
much  too  unreasonable  to  be  supported :  the  case 
of  Yaxley  v.  Rainer  (80),  is  the  only  authority  for 
this  position,  and  it  is  to  be  observed  that  the 
fine  there  was  for  a  licence  to  alien,  and  that  the 
court  said,  that  if  it  had  been  for  a  forfeiture, 
it  might  have  been  otherwise  (81). 

The  sum  assessed  as  the  fine,  need  not  be  en- 


(7S)  Dalton  v.  Hamond, 
Cro.  Eliz.  779.  S.  C.  Mo.  62«. 
8.  C.  (Hobart  &  Hammond,) 
4  Co.  28.  a.  cites  Tavemer^s 
case,  ib.  27.  a.  Hitch  v.  Wallis, 
cited  Dougl.  729.  €o.  Cop. 
».56.  Tr.  ISO.  Glib.  Ten.  218. 
Searle  &  Marsh,  cited  in  Everest 
&  Glyn,6  Taunt.  428.  and  see 
Fisher  on  Cop,  p.  97,  120. 
Grant  k  Astle,  Dougl.  722.; 
but  see  Whitfield  v.  Hunt,  post. 

A  surrender  by  a  copyholder 
to  particular  uses  under  which 
his  son;  should  be  admitted  in 
tail,  wpuld  operate  as  a  aeve- 
trance  of  the  estate  from  any 
other  lands  left  to  descend  to 


such  son,  or  devised  to  him  by 
his  fieither,  so  as  to  entitle  the 
lord  and  steward  to  separate 
fines  and  fees,  Snagg  &  Fox, 
Palm.  342. 

(79)  1  Watk.  on  Cop.  314. 

(80)  1  Lord  Raym.  44.  As 
to  fines  on  alienation  of  copy- 
holds, due  by  particular  cus- 
tom, vide  also  Holland  v.  Lan- 
caster, 2  Vent.  134.  and  note 
that  they  were .  expressly  ex- 
cepted in  the  stat.  12  Car.  2. 
c.  24.  for  abolishing  the  inci- 
dents of  feudal  tenure. 

(81)  See  also  1  Watk.  on 
Cop.  317,  318. 
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tered  on  the  court  rolls,  but  a  demand  on  behalf 
of  the  lord,  it  being  a  reasonable  and  legal  fine, 
is  sufficient  (82). 

It  is,  however,  essential,  when  an  entry  is  made 
of  the  amount  of  the  fine  on  the  rolls  of  the  ma- 
nor, that  the  sum  actually  assessed  should  appear 
to  be  a  legal  and  proper  fine,  without  regard  to 
any  sum  to  be  remitted  by  the  lord  out  of  favour ; 
for  where  the  entry  in  the  court  rolls  was,  that 
the  lord  had  assessed  a  fine  of  100/.  but  out  of 
favour  remitted  40/.,  which  had  reduced  the  fine 
to  60/.,  and  the  jury  finding  the  annual  value  of 
the  premises  to  be  30/.,  gave  a  verdict  for  the 
plaintiff  for  60/.  being  two  years'  annual  value ;  a 
rule  obtained  in  the  Court  of  Common  Pleas 
calling  on  the  Plaintiff  to  shew  cause  why  a  non- 
suit should  not  be  entered,  was  made  absolute, 
the  court  being  of  opinion,  that  the  assessment 
was  an  assessment  of  100/.,  and  that  the  latter 
part  of  the  entry  was  nothing  more  than  a  re- 
mission of  the  payment  of  part  of  that  assessment, 
and  observing,  that  much  mischief  might  arise  to 
copyholders,  if  similar  entries  were  permitted  to 
be  made  upon  the  court  rolls  of  manors  (83). 

If  the  fine  is  certain,  the  tenant  should  come 
prepared  to  pay  it,  but  the  lord  cannot  refuse 
admittance  because  the  fine  is  not  tendered  to 


(^)  Lord Northvokky.  Stan-  (83)    Lord    Northwick    v. 

way,  6  East^  56.  Stanway,  3  fios.  &  Pul.  346. 
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bk]$  (9^€m  wheo  tbve  fine  is  certwi  m  amomit  (84); 
9nd  wben  the  toe  is  uncertain  the  losd  must 
allow  a  convenient  time  for  the  payment  of  it» 
and.  the  praetice  k  to  fix  a  day  and  place  for 
such  paymeii  (85). 

Idl  soioie  manors  it  is  ctustomary  not  to  take  the 
toe  lusttil  the  sitceeediiig  general  court,  or  soxae 
Axed  period  after  the  admiseion  (86) ;  but,  I  ap< 
prehend,  the  lord  or  steward  may  refuse  to 
a/^cept  a  siurender  from  the  copyholder,  or  to 
admit  his  sunrenderee  upon  a  surrender  taken  by 
one  or  more  tenants,  or  the  bailiff  of  the  manor, 
where  a  custom  of  that  nature  exists,  until  the 
toe  due  on  Im  adiotissioii  be  paid. 

Should  the  toe  be  unreasonaMe,  or  if  the  co* 
pyholder  has  good  cause  for  thmking  it  to  be  so, 
he  may  refuse  to  pay  it,,  and  it  shall  be  no  cause 
Qf  forfeiture  (87) ;  but  it  was  held»  in  the  case  of 

• 

(94)  Fish  8c  Rogers,  Tr.  4,  custom.  Champion  &  Atkinsm, 

Jac.B.R.  1  Roll.  Abr.  50$^.  (A).  3  Keb.  90.  Lex.  Cost.  }^.  And 

6  Viii.  Cop.  (A.  c.)  pt.  1.    Ifo-.  a  cnatom  for  «bo  bid  Co  adm 

b0rt  ▼.  Hanmumd^  4  Co,  29.  a»  tiUthe  fioe be paidp U^ood. Cm. 

but  see  S.C.  (called  DalUmy.  Eliz.  351,  in  Jackman  &  Hod- 

Bamond),  Cro.  Eliz.  779,  Mo.  desdm, 
623.    A»d  see  Skin.  249.  (87)  See  DatUm  ^  Hamond, 

(»)  (Ml  Ten.  219.  n.  (o).  (or  Jffobart  k  H^numd),  and 

WUUmm'  ease/ 13  Co,  2,  Co.  WUlowes'  case,  sup.  Barnu  v. 

Litt.  60.  a.  N.  (1).    Hobart  &  Corke,  3  Iav,  309.     Trotter  v. 

Hammond,  (or  DaUon  &  Ha-  Blake,  2  Mod.  229.     Wheeler 

fnond),  sup.  v.  Honcmr,   Sir  T.  Rajm.  42. 

(86)  A  custom  not  to  pay  a  S.C.  1  K^.  164.     1  Skf.  58. 
fine  mfl  «f  fail  age  k  a  good 
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Omimer  v.  iVomuin  (86),  tbat  the  fine  oertaiit 
dne  by  tiiie  cMtoiB  must^  in  carder  to  save  a  for'* 
Mkxtte  in  law,  be  teikdered  at  the  day  appointed 
by  the  lord  for  the  (laynatent  of  the  fine  ai^eMed, 
and  that  a  tender  made  at  the  time  of  the  assess- 
ment is  not  safficient,  sed  qtuere  ?  For  although^ 
when  the  fine  is  manifestly  reasonable,  denal  of 
payment  will  be  a  cau$e  of  forfSeiture  (60)^  yet  id 
has  been  held,  that  the  lord  is  not  justified  in 
entering  for  a  forfeiture,  if  he  has  not  demaaiddd 
the  fine  at  the  time  it  was  dne,  or,  some  time 
after,  of  the  person  of  the  tenaKt(90);  bnt  the 
demand  may  be  made  by  the  steward,  and  that 
without  any  express  authority  in  writing  (91) : 
And  it  must  be  of  the  specific  stmi,  ^d  not  of 
any  larger  amOtmt,  otherwise  'fte  lord  <iannOt 
recover  at  law  (92). 

It  is  proper,  however,  for  the  tenant,  when  he 
deems  the  fine  mureasonable^  to  tender  what  he 
conceives  to  be  dne. 

Whether  the  fine  be  reasonable  or  unreasonable 
is  to  be  determined  by  the  court  in  which  the 
action  touching  the  same  shall  be  brought,  upon 

(68)   Cro.  Jac.  617.    Skin.  (91)  Trotter  kilalie,mLod\ 

^50.  239. 

(8^)  Co.  Litt.  60.  a.  N.  (1).  (92)  Titus  &  Perkins,  Skin, 

cites  Tarkefs  cade.  24$.    But  tf  the  lord  demand 

(90)  1  Roll.  Rep.  7^'    Gt&}.  more  than  he  oiight^  he  iHay 

fen.  227.    Denny  ▼.  Lemman,  make  his  demand  de  novo.  lb. 
Hob.  135.  Wheeler  &  Honour, 
ante,  p.  406. 
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proper  evidence  to  the  jury  (98) ;  and  it  is  not  ne- 
cessary for  the  lord  to  aver  *that  the  fine  is  rea- 
sonable,  as  the  unreasonableness  of  it  must  be 
shewn  by  the  copyholder  (94), 

A  sii^le  copyholder  cannot  obtain  relief  in 
equity  against  an  unreasonable  fine ;  but  in  order 
to  avoid  a  multiplicity  of  suits,  several  copy- 
holders may  join  in  a  bill  in  equity,  to  settle  a 
general  fine  to  be  paid  by  all  the  copyhold  tenants 
of  the  manor  (95). 

The  fine  on  admission  is  recoverable  by  the 
lord  or  his  executors  in  an  action  of  debt,  or  on  a 
general  indebitattis  assumpsit  (96),  and  such  action 


(d3)  See  WtOowe**  case,  and 
DalUm  V.  Hanumd,  l(or  Hobart 
&  Hammond),  ante^  p.  406. 
Cawper  v.  aerk,  3  P.  W.  157. 
3  Anst.  663.  Smith  v.  Sallett, 
2  Ch.Rep.76.  BeU  v.  WardeU, 
Wnies,206.  ante,  (n.24)  5  but 
eee  Gary,  4,  38. 

(94)  Denny  v.  Lemmanf  Hob. 
135.  Lex  Oust.  161, 

(95)  Middleton  v.  Jackson, 
Popham  V.  Lancaster,  Cowper 
V.  Clerk,  ubi  sup.  Baker  v. 
Rogers,  Sel.  Ca.  Temp.  King^ 
74.  Vide  also  Mayor  of  York 
Y.  Pilkington  and  others,  1  Atk. 
282.  Brown  y.  Howard,  1  Eq. 
Ca.  Abr.  163^  pi,  4.  Disney  et 
al.  V.  Robertson  et  aL  Bunb.41. 


And  see  Meadows  v,  Patheriek^ 
Fin.  R.  154. 

(96)  Shuttleworthv,  Gamett, 
Carth.  92.  S.C.  1  Show.  35. 
S.  C.  3  Mod.  239,  S.  C.  3  Ler. 
261.  S.C.  Comb.  151.  Beliot 
V.  Cartwright,  1  Lutw.  597. 
Lex  Man.  1 17.  Wheeler  v.  Ho- 
nour, 1  Sid.  58.  Evelyn  v.  Chi- 
chester, 3  Biirr.  1717-  Grant 
V.  Astle,  2  Doug.  722.  fThtt- 
field  V.  Hunt,  cited  16.  727.  n. 
Duke  of  Devonshire  v.  Cr ad- 
dock,  cited  ih.  728.  n.  Gilb. 
Ten.  291.  6  Mod.  129.  1  T.R. 
619.  Com.  Dig.  Cop.  (H.  6.) 
And  see  the  pleadings  in  Beliot 
&  Cartwright,  Lex.  Man.  Ap^ 
pendix^  pi.  25. 


Ch.  VI.]      Of  the  Fine  on  Admittance.  409 

is  not  within  the  statute  of  limitations  (97) ;  but  a 
fine  is  no  charge  on  the  lands  (98). 
.  In  Evelyn  v.  Chichester  (99),  it  was  held  by  the 
Court  of  King's  Bench,  that  the  executor  of  the 
admitting  lord  might  bring  assumpsit  against  a  co- 
pyholder who  was  a  minor  at  the  time  the  fine  was 
assessed,  but  had  since  attained  his  fiill  age ;  and 
Yates,  J.  thought  that  assumpsit  would  lie  if  the 
defendant  was  still  an  infant,  though  perhaps  debt 
would  not  (100),  it  is,  however,  observable,  that 
the  infant  was  admitted  in  person,  without  refer- 
ence to  the  stat.  of  9  Geo.  1.  and  that  he  or 
his  guardians  (assigned  by  the  court)  had  been  in 
possession  from  the  time  of  admission  till  the 
commencement  of  the  action,  which  was  two 
years  after  he  came  of  age. 

But  when  an  infant  copyholder,  claiming  by 
descent  or  surrender  to  will,  is  admitted  under  the 
act  of  9  Greo.  1 .,  the  lord  can  only  recover  the  fine 
by  the  methods  prescribed  by  that  statute  (101). 

In  the  case  of  North  v.  the  Earl  and  Countess 
of  Stnifford  (102)^  the  Court  of  Chancery  allowed 

(97)  Hodgsonv.Harri8,lljev.      1  Watk.  on  Cop.  321. 
373.    S.  C.   2  Keb.  536.    8.  C.  (99)  3  Burr.  1717- 

2  Saund.  64.  S.  C.    1  Sid.  415.  (100)  See   Borough*s    case. 
The  lord^  in  such  action^  need      1  Ld.  Raym.  36. 

pot  identify  the  lands.  North  y.  (lOi)  :^ii<e,  pp.  345,  389. 

Earl  &  Countess  of  Strafford,  (102)  3  P.  W.  151 5  and  see 

3  P.  W.  151.    Contra  in  an  ac-  Bouverie  v.  Prentice,  Belt's  Ed. 
tion  for  Quit  Rents,  ib.  Bro.  Ch.  Hep.  1  Vol.  200.  poH, 

(98)  See  Hitcham  v.  Finch,  title  Rents. 
1  Roll.  Abr.  374.  Chantfcrie  (P.) 
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ft  delimiter  to  a  biU  id  eqtiit  j^  for  a  fine  o*  ad* 
mission  and  arrears  <>f  quit  rents,  on  the  greiuuk 
that  the  fine,  if  on  admission  had  taken  place, 
was  recoTerafale  by  debt  or  assaiBpsit^  and  that  if 
there  had  been  no  admittance,  the  lord  hlui  his 
nmedy  by  proclamations  and  seizure,  and  that 
irith  respect  to  the  rests  the  plaintiff  might  dis- 
tr*in  or  bring  debt  for  ike  arrears  due  to  him  as 
tit^ciilor,  and  might  distrain  tcit  the  arrears  of 
rant  dne  to  Um  as  lord  of  the  maaior :  But  ttkas 
ih^K  is  a  demurrer,  the  court  will  reltere  on  thd 
heamg  (103). 

In  teraunatiiig  the  jN'es^At  iifeqiiiry,  I  propose 
to  make  an  obserration  en  the  teiumt  right  ct  wh 
newal  of  copyholds  fiat  Urea. 

By  the  custom  of  many  manors,  copyholds  a»e 
renewable  for  three  lives  or  any  less  nutnber,  and 
in  some  fior  three  lires  in  possession  and  three  in 
reversion  (104) ;  but  in  order  to  establii^  a  tenant 
ri^t  of  renewal  of  copyholds,  it  must  be  shewn 
that  the  fine  is  certain^  smd  it  is  not  scefficient  to 
proTe  a  right  to  renew  on  payment  of  a  teagOHobiB 
fine,  as  any  uncertainty  negatives  the  allegation 


(103)  North  V.  Earl  and 
-Counteu  of  Strafford,  sup.; 
and  see  Duke  of  Leeds  v.  the 
Corporation  df  New  Radnor, 
Bdt*8  £d.  firo.  Ch.  Rep.  2  VoL 
338^  518.  Equity  will  enter- 
tain a  bill  for  settlifig  a  general 
fine^  ante,  n.  (95). 


(104)  Copyholds  are  also  in 
some  manors  granted  for  a 
term  of  years,  renewable  on 
payment  of  a  fine  certain  by 
any  person  entitled  to  the  term 
by  the  custom  of  the  manor. 
See  Page*t  caac,  Cro.  Jac.  ^I. 
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of  compukion  (105) ;  nor  can  the  preflmmiitiaii  df 
the  dvuration  af  the  estate  from  the  grant  itself  be 
rebutted,  except  by  evidence  of  constaat  renewals 
for  fines  certain* 

In  tiie  case  ctf  the  Ihihe  cf  Ofc^ton  t.  Hot- 
iioii(106),  tbe  plaintiff  m ibe  cause,  wbo  was  Ae 
heir  at  law  of  the  last  of  three  lives  named  in  the 
eopy,  alLe^d  a  oidtoni  im  the  heir  of  ike  sur*- 
viving  life  to  renew  on  payment  of  a  fea$(maii§ 
fimsy  and  afterwards  amended  Ins  bill  by  stating, 
that  instead  of  a  reasonable  fine,  the  fine  was  a 
year  and  a  half's  improved  rent  if  insisted  opon^ 
Car  oach  Hfe;  or  lesser  sums  if  the  l<ml  thought 
fit  te  accept  thereof,  together  with  2$.  fora  heriot; 
and  the  defendant,  m  his  sm^wer  to  the  amended 
bill,  insisted  that  the  pretended  enstom  was  not 
sufficiently  certain,  nor  wairanted  by  the  ndes 
required  by  law  in  eases  of  custestt ;  aad  oil  the 
hearing  of  the  cauee,  Ldwrd  Chancellor  King  dir 

• 

rected  an  issue  to  try  the  custom  at  the  assbaes 
for  the  comity  of  Northampton :  from  tins  order 
the  duke  appealed  to  the  Honae^of  Lords,  eon- 
plaining  that  the  respondent  had  not  produced  a 
single  instance  of  such  customs  firom  the  court 
rolls  of  the  manor,,  and  that  they  were  ccmtradic- 
tory  to  those  under  which  he  derived  his  title, 
and  that  the  respondent  ought  not  to  be  at  liberty 

( 105)  Wharton    v.    King,      Lord  Abergavenny  v,  Thomoi, 
3  Anst.  659.  1  £q.  Ca.  Abr.  120.  and  cited 

(106)  2  Bro.  Pari.  Ca.  2S4.      in  Wharton  &  King,  sup. 
(^d  ed.)  Cop.  ca.  3.  -,  and  see 
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to  insist  upon  these  customs,  or  any  other  he 
should  set  up  as  the  terms  of  renewal,  when  they 
were  not  put  in  issue  in  the  cause,  so  that  the  de- 
fendant could  not  be  prepared  to  make  a  defence 
thereto  upon  the  trial ;  smd  the  lords  reversed  the 
order  of  the  Court  of  Chancery,  and  directed  that 
the  respondent  should  deliver  up  possession  of 
the  premises,  and  account  for  the  rents  to  the 
appellant. 

It  would  also  seem,  that  if  there  is  a  visible  in- 
convenience, that  one  copyholder  for  life  should 
change  the  lives  by  surrendering  into  the  lord's 
hands,  pursuant  to  a  custom,  to  the  use  of  another 
for  life,  that  the  lord  will  not  be  compelled  to 
make  admittances  thereupon  (107). 

I  shall  conclude  our  present  considerations  by 
observing,  that  when  by  the  custom  of  the  manor 
the  lord  may  grant  copyholds  for  lives  in  posses- 
sion, and  also  in  reversion,  the  grantee  in  rever- 
sion will  be  in  paramount  the  title  of  dower  of 
the  wife  of  the  grantor,  and  of  any  statute  or  re- 
cognizance executed  by  him  (108). 

(107)  Gilb.  Ten.  256.  cites      16.  4  Co.  24.  a.  Sneydr.Sneyd^ 
1  Roll.  Abr.  503.  1  Atk.  442.   Lex  Cuat.  233-4, 

(108)  Chamy.  Dover,  iLco.     &c.    Ante,  p.  118. 
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CHAP.  VII. 

OF  FEALTY,  SUIT  OF  COURT,  RENTS,  AND 

OTHER  SERVICES; 

[Reserving  the  subjeet  of  Hbbiots  for  a  distinct  section.] 

The  services  due  from  the  copyholder  to  the 
lord  by  the  established  custom  of  most  manors, 
consist  of  fealty,  suit  of  court,  and  small  annual 
payments  in  nature  of  quit  rents ;  aud  in  some 
manors  the  lord  is  also  entitled  to  a  henot. 

• 

Before  copyholds  became  hereditary,  the  lord 
frequently  stipulated  for  base  or  corporal  ser- 
vices, such  as  reaping  or  carrying  his  com,  tiling 
his  houses,  or  thatching  his  bams  (1),  or  plough* 
ing  his  lands  a  certain  number  of  days  in  the 
year,  usually  denominated  boon  or  due  days ;  and 
there  are,  it  is  understood,  some  rare  instances 
of  the  existence  at  this  day,  of  services  of  that 
nature,  at  least  of  the  form  of  the  tenants  assem-r 
bling  with  their  teams,  ploughs,  &c.  (2) 

Fealty  signifies  the  oath  which  was  adminis- 
tered  to  every  tenant  (3)  both   freeholder  and 

(1)  Co.  Cop.  s.  22.  Tr.  17.  and  Coke  fealty  is  incident  to 

(2)  Kitch.  202.  Fisher,  73.  every  tenure,  except  tenants  iii 
2  Watk.  on  Cop.  194.  frankaJmoigne,  and  tenantg  at 

(3)  According  to  Littleton  will,  see  Co,  Litt.  8.  91,  IC9. 
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copyholder,  upon  his  admittance,  to  become  a 
faithful  tenant  to  the  lord,  and  to  do  suit  at  his 
courts,  &c.  (4),  and  is  an  imitation  of  the  homage 
required  by  every  lord,  and  rigidly  enforced  dur- 
ing the  existence  of  military  tenures  (5) ;  and  the 
oath  of  fealty  may  be  adminMrtared  either  by  the 
lord  or  his  steward  (6). 

Fealty  cannot  be  done  by  attorney  (7),  nor  by 
an  infant  either  personally  or  by  guardian  (8); 
and  it  is  to  be  performed,  as  it  would  seem,  by 
the  wife,  and  not  by  the  husband  (9). 

Joint-tenants  are  to  do  fealty  as  well  as  homage, 
jointly  (10),  but  the  fealty  of  coparceners  is,  I  ap- 
prehend, to  be  done  by  the  eldest  sister  (1 1). 

And  by  Lord  Coke  (12),  if  there  be  two  co- 


lb.  07.  b.  n.  3.  68.  b.  n.  5.  Co. 
Cop.  9.  91.  Tr.  16^  cites  Brud^ 
iMi  &  Tq9U^,  (or  Bndnal  & 
YioiUy),  5  H.  7  >  andsee  Batch. 
S60.  But  in  10  H.  6.  the  Jus- 
tices of  the  Court  of  Common 
fUeas  held  that  lessee  for  years 
oottid  ttot  do  fealty,  Co.  Cop^ 
8.  21.  Tr.  16.  marg.^  and  see 
Kitch.  260. 

(4)  Co.  Litt.  s.  91-2>  93-4. 

Co.  Cop.  8.  19,  20,  21.  Tr.  14, 

15, 16.    Kitch.  260. 

.     (&>  Tkiesa  temves  were  abo- 

lishedbytfaestat*  12Car.2.  c.24. 

(6)  Co.  Litt.  8. 92.  Co.  C<^. 
M.  20.  Tr.  16. 


(7)  Co.Litt.s.93.t6.N.(5). 
Com6ei*  case,  9  Co.  76.  a.  Co. 
Cop.  6.  35.  Tr.  go.  Fl/oyer  t. 
Hedgingham,  2  Ch.  Rep.  56. 
1  Watk.  on  Cop.  265.  JnU, 
p.  349.  But  in  France  and  other 
countries  fealty  may  be  done  by 
attorney.  See  N.  5.  to  Co.  Litt. 
68.  a. 

(8)  2  Inst.  11.  Co.  Litt.  65. 
b.  &  n.  4.  ib. 

(9)  1  Watk.  on  Cop.  265-5 
but  see  Co.  Litt.  66.  a.  k  b. 

(10)  Co.  Litt.  67.  b. 

(11)  A.  67.  a.  164.  b. 

(12)  Ji.67.b. 
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pucBuefs  or  joiotrtenaots  of  a  seigniory,  if  the 
tenant  doth  homage  and  fealty  to  one  of  Aem, 
1m  shall  be  exemied  agamat  the  other. 

When  a  tenont  eaimot  attend  personally,  and 
fai  thaptfore  adnntted  by  attorney,  or  when  the 
tenant  ia  an  infeX  M  areHMmderH&an,  his  fealty 
ia  respited  imtil  he  ean  a{q>ear  and  is  competent 
to  take  the  eat^,  and  this  sometimee  on  payment 
of  a  small  customaiy  fee. 

And  as  the  allegianee  or  homage  which  was 
formerly  deemed  so  ess^itial  on  the  admittimce 
of  a  ncrw  tenant,  ceased  with  ^  abolftioB  of 
nulitary  tenures,  so  the  infeodnetion  of  an  oath  of 
fesdty  in  iHitation  of  it  appears  to  bare  been  botih 
useless  and  indiscreet :  nseless^  as  the  lord  has  a 
remedy  for  Ae  subtractioB  of  suit  of  conrt  and 
•tJher  services,  and  for  noi>-payment  of  rent,  and 
indiscreet,  as  being  calculated  to  lessen  the  im- 
portance, and  weaken  the  solemnity ,  which  shonkl 
eqrer  attach  to  the  administration  of  an  oath. 

It  might  be  well ,  therefore,  that  the  fealty  should 
be  commuted,  in  all  cases,  by  a  small  payment, 
and  be  entered  as  respited  (13) ;  and  there  can  be 
no  doubt,  that  a  court  of  equity  would  relieve 
9gajn9t  a  forfeiture  for  refoaing  to  take  an  oatk, 
sa  very  unnacesaary  at  this  day  (14)i 

(IS)  Co.  Litt.  68.  b.  n.  5.  Cravat^  died  t^.^^  aod  Free,  in 

(14)  Cox  V.  Higford,  2  Vera.  Ch.  574.  And  iee  6  Vin.  Cop. 

664.  1  Eq.  Ca.  Abr.  121.  pi.  20.  (D.c.)  pL9.  Ih.  (£.  d.)  pi. 7^  8. 

Cudmore  h  Raven  or  Edmore  & 
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Suit  of  Court.  Every  copyholder  is  bound 
to  attend  the  lord's  courts,  and  to  perform  the 
duties^  of  a  homager,  and  these  courts,  it  has  been 
said,  may  be  held  as  frequently  as  the  lord 
pleases,  where  the  custom  has  not  established 
any  fixed  periods :  this  would  appear,  indeed,  to 
be  a  natural  consequence  of  the  lord's  being  com* 
pellable  to  hold  a  court,  whenever  the  business 
of  the  tenants  calls  for  it  (15). 

If  the  copyholder  is  resident  within  the  manor, 
and  neither  appears  nor  essoigns,  (that  is,  jus- 
tifies his  non-attendance  jfrom  illness  or  other  such 
cause,)  after  a  general  notice  in  writing  affixed 
to  the  church  door,  or  otherwise  publickly  pro- 
claimed, he  may  be  amerced  (16) ;  but  I  apprehend 
that  the  amercement  must  be  affeered  by  at  least 
two  of  the  other  copyholders,  in  analogy  to  the 
rule  in  freehold  cases  (17);  and  if  he  should  not 
attend,  or  is  not  duly  essoigned  on  a  persond 
summons,  it  will  be  a  cause  of  forfeiture  of  his 
copyhold  (18). 


(15)  Co.  Cop.  8.  31.  Tr.  50. 
Sup.  8.  3.  Tr.  149.  S  Watk. 
on  Cop.  19.  Ante,  p.  8.  But 
the  lord  could  not  harass  his 
tenants  by  holding  frequent 
courts^  unnecessarily. 

(16)  Beljield  v.  Jdatns, 
SBulst.SO.SI.  S.C.  {Southcot 
k  Adams)  1  RoU.  Rep.  256.  Sir 
JohnBraunche's  case^I  Leo.104. 


(17)  BaldtDinY.Tudge,2Wiil^. 
20.  Chetwode  v.  Crew,  (n.  2,j 
Willes,  619. 

(18)  Tavemer  r.  Cronupelt, 
Cro.  Eliz.  353.  Sir  John 
Braunche's  caae,  Belfield  & 
Adams,  (or  Southcot  &  Adams) 
sup.  post^  tit. '  Forfeiture.'  ^ 
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Copyholders  may  be  essoigned,  but  cannot  do 
8uit  by  another  (19),  as  they  are  not  within  the 
statute  of  Merton,  20  H.  3.  c.  10.  which  enables 
freeholders  to  do  suit  by  attorney  (20). 

The  lord  may  distrain  his  copyhold  tenant  for 
non-performance  of  suit  (21),  but  the  distress  is 
considered  as  a  pledge  to  compel  the  perform- 
ance of  the  services,  and  cannot  be  sold  (22). 

It  would  seem,  however,  that  the  lord  cannot 
distrain  for  the  amercement,  either  in  a  court 
baron  or  a  customary  court,  as  of  common  right, 
but  is  put  to  his  action  of  debt  (23) ;  and  the  rea- 
son is,  that  he  may  distrain  for  the  service  it- 
self, and  therefore  ought  not  to  have  a  double 
distress  (24). 


(19)  Sir  John  Brdunche*s 
esse,  1  Lep.  104.  4  East,  1280. 
And  see  Kitch.  145.  who  sajs 
that  ''  by  aaserit  of  the  lord 
a  copyholder  may  compound  to 
pay  a  certainty  yearly  to  re- 
lease his 'suit.'* 

(SO)  AnU,^.liXt.  It  should 
seem  that  a  freeholder  cannot 
make  an  attorney  to  do  suit  for 
him,  by  parol.  Kitch.  146. 

(«l)  Co.Litt.8.«25.6-7.Gilb. 
Dis.  5.  2  Vol.  Watk.  on  Cop. 
177.  ^  Inst.  118.  Rivet  v. 
Doioe^Noy,  135.  S.C.SBrownl. 
879. }  and  see  Crawley  v.  Kings- 
miU,  Noy,  24.  But  as  to  free- 
hold tenants,  see  stat.  Marie- 
Mdge,  58  H.  3.  c.  9.    In  the 

VOL.  I. 


aboire  case  of  Crawleif  h  Kingt- 
mm,  it  was  hM,  tiiat  if  the 
lord  demand  the  fealty  ai  his 
tauuit,  who  refoses  mnAdim, 
the  lord  may  distrain  for  it 
after  the  tenant's  death. 

« 

(88)  Gomertall  v.  Medgate, 
Yely.194.  Gimenatev.fVayU, 
Cro.  Jac.  855.  Hewet  v.  Norbe^ 
row,  1  Bulst.  58.  Gilb.  Dis. 
13.  Greenw.  of  Co.  Courts,  881. 
And  the  distress  must  not  be 
excessive,  3  Bl.  Com.  18. 

(83)  Rowlston  v.  Alman, 
Cro.  Eliz.  748. 

(84)  Gilb.  Dis.  11,  16.  AU 
Un  V.  Gvoers,  Mo.  185.  jLex 
Man;  88.  pL  4. 

8  £ 
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But  as  it  ap^a]:s  thai;  the  Iprd  may.pcescnbe  ii^  a 
distress  for  the  amercen^enf;  in  a.court  jbaroQ(2^); 
so  by.  special  custom,  I  appr^heiid,)t  an  , amerce- 
ment in  a  custopaary  court  may  be.  di^traiji^d  fp^i 

In,  the  ca^e  of  Thome  &i  Tyler  {26),  the  de- 
fendant  justified  jthe  distress  un4Qr  acustom^.  th^t 
if  .a.copyholdef  suffered  hji^. house  to  be  out  of. 
repair,  and  the,  same  be  presented  in  court  by» 
tl^e  homage,  th^  tenant;  shpul^  bei^amerced,  and 
tl^at  the  lord  might  disdain,  the  cattle  of  the . 
tepfint^  or  any^undertenantof  the  copyhold  land)^» 
lev.mt  ^i^d  cawhant  jth^reop^  for  the  aqiercement, 
ancj  it.;w;a?i  held  ^^  be^p^.^Qpd  jcuston^. 

The  suit  w^ich  the  tenant  thus  ^ctga^gea  to  pi^n 
form,  may  be  done  by  a  feme  sole  or  a  >ndow4n;, 
a  customary  court,  but  a  woman  is  not  allowed  to 
sit  011  the  hQDjis^^  to  try  issues  in.  a  co^rt  baron, 
wj^ere  <:hf;  suitqrs  ar^  the  judges (27);  nor  csui  a- 
w^ow  sit  on  the  homage  in  a  court  baron,  even 
to  present,  unless  the  husband  died  without  an 
heir  (28). 

Bu^^  the  ^hu^shand,  and  nqt  the  wife,  is  to  parr 
foj:ro,th^.sejiyic3es  to.  the  lord  (29),r  with  the  ex- 
ception, perhaps,  of  fealty  (30). 

(25)  Gilb.Dis..l6;  .Richard  ^  customary  court  by  ploiQt,  in 
Godfrey's  ca^e,  1 1  |Co.  45,  a.  ihe  nature  of  a  real  action. 
Pell  V.  Towers,  Noy,  30.  Docr         (28)  F.  N.B.  159.  2  Watk, . 
tor  &  Student,  4/.  on  Cop.  ,69^  70. 

(26)  Mar.  161^.  (29).  Herf.  v.  Chalener,  Cro« 
(27^  Jnte,  p.  92-3.     So,,  I      Eliz.  149. 

apprehend,  a  womai^  cannot  sit  (30),\JiUe^  p.  414.  > 

on  the  homage  in  a  trial  in  the 


Ck.  Vll!]  O}  Fealty,  Suit  of  Cmrt,  ^e.  4*19 

And  as  suit  of  court  cannot  be  done  by  attor- 
ney,  an  infant  appears  to  be  excused  from  any 
slervic'es  during  the  period  he  is  in  ward^  at  least 
unm  tte  age  of*  14,  when  he  is  considered  of 
years  of*  discretion  (31). 

Jbini-teiiants  and  coparceners,  (but  the  latter' 
oiily  When  aaiitted'  ii  coparceny,)  are  as  one 
tenant  to  the  lord,  and  shall  therefore  do  but  one^ 
suit*  (32;,  buit  tenants  in  cbmihon  take  severar 
estates,'  aiid  must  severally  do  suit  (33);  and  as' 
cbpyholders  are  not  within  the  statute  of  Marl- 
bwoiigh  (34),  it  does  not  seem  that  they '  can 
co^i^l  contribution  of  suit. 


Rents  'of^  AssIze.  This  is  the  ancient  term' 
for  thK  smalt  reservation  on  tlie  original  grant  of 
freehold  and  copyhold  lands  (^5),  and  which  was 
sometimes  made  in  money,  and  at  others  in  com 
or  the  Irfce,  but  these  payments  are  now  more 
U8U)&)ly  deSbMitiated  quit  rehts;  aiid  thoise  paid 
by'ff  eieh'6lde^s;*  are  frequiently  termed  chief  rents : 
it  is  essential  to  the  title  to  these  rehts  that  they 


ii  - 


(31)  2  WBi}L.  on  Cop.  175.  fbnned  by  the  eldest  mteac,  as 
Post,  Hilej^  Guardiansh^.  An  in  the  case  of  fireeholds.  Kitch. 
attorney  cannot  be  amerced  for  108.    Ante,  v.  A14, 

not  doing   suit  to  his  lord's  (33)  Bruerton's  case,  6  Co. 

court,  at  such  time  as  his  at*  1  &  2. 

*  -    • 

tendance  is  required  at  West-  (34)  58  Hen.  3.  c.  9.  on^„ 

minster.    Stone*8  case,  1  Vent.  p.  103  r    and    see    BrverUm'^ 

16,  29.  case,  sup.  F.  N.  B.  162.   2  Inst. 

(32)  The  suit  by  coparceners     c»  9. 

is^  I  apprehend,    to  be  per-  (35)  2  hsst,  119. 

2  E  2 
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should  have  be^n  paid  immemorially  and  without 
any  variation,  so-  that,  as  in  many  instances  both 
with  respect  to  freehold  and  copyhold  lands, 
where  no  rent  has  been  paid  within  time  of  me* 
mory,  or  where  there  has  been  a  variation  in  the 
payment,  the  rent  originally  reserved  is  lost  (36).  * 

The  lord  may  distrain  for  rents  of  assize  of 
common  right  (37),  and  now  by  the  4  Geo.  2.  c.  28. 
s.  5.  all  persons  have  the  like  remedy  by  dis- 
tress for  rents  of  assize,  chief  rents,  and  rents 
seek  (38),  as  in  case  of  rents  reserved  upon  lease, 
and  the  statute  we  have  seen  extends  to  copy- 
hold lands  (39). 

This  distress  may  be  upon  the  lands  in  the 
hands  of  a  lessee  (40),  yet  it  is  supposed  that  they 
are  not  chargeable  in  the  hands  of  a  new  tenant, 
tor  any  arrears  (41) ;  bijt  then  the  arrears  would 
be  recoverable  in  an  action  of  debt 

The  lord,  may  avow  for  the  rent  of  a  copyholder 

X36)  A  rent  service  is  not  as  a  dry  rent  reserved  by  deed, 

extinguished  by   purchase  oi  without  clause  of  distress^  Gilb. 

psirt  of  the  tenancy,  but  i|}iall  Dis.  6,  ' 

be  apportioned.  Yet  it  is  other-         (39)  Jnte,  p.  101.     GUb. 

wise  when  the  service  is  entire^  Dis.  0.     Gilb.  Ten.  N.   150. 

and  not  annual,  as  in  the  case  8  Watk.  on  Cop.  181-8. 


service,  Co.  Litt.  149.  (40)  Rivet  v.  Dowe,  Noy, 

a.  &  b.  135.  S.  C,  8  Brownl.  879. 

Whether  a  rent  can  be  ap-  (41)  HUchamv.Txnch.eial. 

portioned  on  a  re-grant  of  co-  1  D'Anv.  753.  (P.)  pi.  1. 1  Roll. 

pylioIdB,  see  ante, "p.  110,  111.  Abr.  374-5.     Chancerie,  (P.) 

<S7)  Co.  Litt.  8.  813.    26.  i^.  1.  B.  <Q.]i  pi.  S.  8  Watk.  oo 

150.  b.    GHb.  IKs.  5.  Cop.  180. 

(38)  Thia  is  uBoally^esaribed 
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■ 

in  the  courts  of  law  (42),  but  it  seems  doubtful 
whether  debt  will  lie  unless  the  lord  has  con- 
veyed away  the  manor,  and  so  lost  the  remedy 
by  distress  (43) ;  and  in  case  of  wilful  and  abso- 
lute refusal  to  pay  rent,  the  lord  may  seize  as  for 
a  forfeiture  (44). 

Copyholds  not  being  within  the  statute  of 
32  H.  8.  c,  37.,  the  arrears  of  rent  for  copyiiold 
tenements  cannot  be  recovered  by  executors  and 
others,  under  the  provisions  of  that  act  (45). 

But  I  apprehend  that  debt  will  lie  by  executors 
or  administrators  for  such  arrears  (46). 

It  has  been  said,  that  the  lord  has  no  remedy 
in  equity  after  he  parts  with  the  manor,  for  rents 
due  before  his  alienation  (47) ;  and  this  I  conceive 
is  perfectly  consistent  with  the  rules  of  equity,  as 
it  would  seem  that  the  lord  could  recover  the 
arrears  in  an  action  of  debt  (48). 

But  when,  from  the  uncertainty  of  the  naturci 
of  the  rents,  or  of  the  lands  out  of  which  they  are 
payable,  or  otherwise,  the  lord  is  deprived  of 
his  remedy  at  law,  a  court  of  equity  will  relieve 

(42)  Laughter  ▼.  Humphrey,  (46)  Co.  Litt.  47.  b.  162.  b. 
Cro.  Eliz.  524.  Skin.  9.  Glib.  O^iie&'caae,  4  Co.4D.  b.  iSAui- 
Ten.  306.  Ueworth  v.  Gamett,  ante,  p.  408. 

(43)  N.  (1)  Co.  Litt.  57.  b.  (n.  96.) 

Hitcham  &  Finch,  ante,  (n.  41).         (47)  STUcham  v.  Bnch  ei  al. 

2  Watk.  on  Cop.  181-3.  Gilb.  sup.  2  Watk.  on  Cop.  181. 
Ten.  308.  (48)  N.  1.  Co.  Litt.  57.  b. 

'  (44)  Po«i.  tit.  Forfeiture.  2  Watk.  on  Cop.  181  (n.e)« 

(45)  Ante,  p.  105.    Wood-  183.    6  Vin.  Cop.  (N.  d.)  pL  3. 

hXVs  Landl.  &  Ten.  288.  marg*. 
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him  (49) ;  if,  however,  he  has  .a.leg^  remedy,  he 
must  pursue  it  (50).  ,Sp  a  .bj^  for  suit  of  .co^rt 
to  a  manor,  and  for  a  fee  farpi  rent  ox  law  day 
silver  at  a  Court  Leet,  was  dispi^ssed,  the  re- 
medy being  at  law  (51). 


Reliefs.  Before  we  enter  upon  the  subject 
of  heriots,  it  may  not  be  deemed  irrelevant  to  no- 
tice  that  reliefs  are  paid  by  freeholders  only  ($2), 
and  are  divided  into  two  sorts, — ^the  one  by  ser- 

death,  and  the  latter  on  death  or  alienation,  ac- 
cording to  the  custom  (53). 
The  remedy  for  the  proper  relief  i&  by  dis- 


(49)  Holder  v.  C?uiTnburp, 
3  P.  W.  256.  Duke  of  Leeds 
V.  FoweU,  1  VeB.  171.  fh?^- 
dike  V.  AUfn^ton,  1  Ch.  Ca.  79. 
Collet  V.  Jaquefy  ib.  190.  pton 
College  V.  Beauchamp  and  Riggs, 
ih.  131.  Davy  v.  Davy,  t6.l44. 
Benton  v.  Baldwyn,  1  Atk.  598. 
Cox  V.  Foley,  1  Vera.  369. 
Duke  of  Bridgewater  v.  Ed- 
wards, 6  Bid.  Far.  Ca.  368 :  and 
see  2  Vem.  382-6. 

(50)  Bouverie  v.   Prentice, 
1  Bro.  Ch.  Rep.  200.    Duke  of 
Leeds  v.  the  Corporation  of  New 
Radnor,  2  ih.  338>  5l8.    Ante, 
p.  410. 


(51)  Thomhagh  v.  HarU- 
horn.  Bunb.  237. 

(52)  OsOt^.  T;«i.^30.  Co.  Cop. 
s.  25.  Tr.  34.  j  ai)d  ^  Wxigllt*^ 
Ten.  97.  Gjlb.Difl.7.  Kil;Qh.296. 
But  it  would  seem  thai  hj 
special  custom  a  relief  may  be 
payable  by  a  copyholder^  j^^- 
202.  Hungerford  v.  Havg- 
land,  2  Roll.  Rep.  370.  S.  C. 
W.  Jones,  132.  S.  C.  3  3ulst. 
323.  Lat.  37^  95,  130.  Com, 
Dig.  Co^.  (K.  11).  2B1.  Com. 
97^    Watk.  Gilb.  Ten.  n.  ^73. 

(53)  Co.  Cop.  8.  25.  Tr. 
27-8. 
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tr^d(54),  and  an  action  of  debt,  it  has  been  said, 
does  not  lie,  except  by  execntors  or  adminis- 
trators (55),  who  'shall  have  debt  but  cannot  dis- 
train (56) :  yet  it  should  seem  that  the  lord  him- 
self may  bring  debt  for  relief  (57) ;  and  for  an  m- 
ptoper  or  prescriptive  relief,  the  lord  shall  not 
distrain,  unless  he  can  likewise  prescribe  in  the 
distrcftks  (68). 


OF  HERIOTS. 


T&£  heriot  is  a  badge  of  the  feudal  system  (59), 
and  may,  at  the  present  day,  be  deemed  the  most, 
if  not  the  only,  obnoxious  part  of  copyhold  te- 
nure, but  the  existence  of  this  service  is  very 
limited,  and  it  attaches  partially  on  freehold  as 
well  as  copyhold  estates. 

As  it  was  originally  a  tribute  to  the  lord  of  the 
horse  or  habiliments  of  the  deceased  tenant,  in 
order  that  the  militue  apparatus  might  continue  to 
be  used  for  the  purposes  of  national  defence  by 


(54)  Co.  Cop.  8.  31.  Tr. 
45.  Gflb.  Difl.7.  OgneVs  case, 
4  Co.  47.  b.  1  Roll.  Abr.  665. 
(E.)  pL  4.  Scroggs^  102.  Hun- 
geiford  and  Havylandi  ante, 
(n.  53). 

(55)  Co.  Litt.  83.  b. 

(56)  Co.  Litt.  47.  b.,  83.  b. 
38  H.  8.  20. 19.  H.  6.  Kitch. 
86.  ShuttMxurth  y.  Oamett, 
1  Sho.  36.  S.  C.  Cartk.  91. 
Ognel's  case,  sup.  Dy.  34.  a. 
pi.  149. 


(57)  Co.  Cop.  8.31.  Tr.  45. 
Hungefford  &  Haoyland,  sup. 
Lord  North's  case,  2  Leo.  179. 
Kitch.  86. 

(58)  Gilb.  Dis.  8.  See  fur- 
ther as  to  relieft,  post.  2  vol. 
tit.  '  CouBT  Baboic,  {SuU  qf. 
Courty 

(59)  For  the  derivation  of 
diid  service,  see  Co.  Litt.  185.  b. 
Co.  Cop.  8.  24.  2  Bl.  Com.  97> 
4^3-4.   I^els.  Lex,  Man.  113. 
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each  succeeding  tenant,  it  was  natural  that  on 
the  decline  of  military  tenure  the  heriot  should 
be  commuted,  'and  accordingly  we  find  that,  in 
some  manors,  it  is  customary  to  render  to  the 
lord  the  best  .animal  of  which  the  tenant  dies 
possessed,  and  in  others  the  second  best  beast, 
and  again  in  others  the  only  beast,  if  but  one,  or, 
if  the  tenant  has  no  beast,  then  to  pay  a  fixed 
sum  in  lieu  of  heriot  (60) ;  and  in  others  to  render 
the  best  beast  or  good,  or  to  pay  a  sum  certain  at 
the  election  of  the  lord ;  and  again,  in  other  ma- 
nors, the  lord  is  intitled  to  the  best  beast,  if  the 
tenant  die  possessed  of  a  beast,  otherwise  the  best 
dead  good  or  a  sum  certain. 

According  to  some  writers,,  the  heriot  of  the 
best  beast  is  not,  in  all  cases,  a  commutation  or 
substitution  for  the  military  heriot,  but  was  ori- 
ginally rendered  by  the  villein  or  husbandman 
for  the  purposes  of  agriculture,  in  analogy  to  the 
Warlike  heriot  on  the  death  of  a  military  tenant ; 
and  this  by  the  indulgence  of  the  lord,  who  was 
the  absolute  owner  of  all  the  goods  and  chattels 
of  the  pure  villein  (61). 

Heriot  Service.  The  heriot  service  being  a 
reservation  by  the  lojrd  upon  his  feudal  donation, 
and  arising  from  the  tenure  between  the  lord  and 
tenant,  is  in  the  nature  of  a  rent  which  lies  in 
render,  and  the  remedy  was  therefore  originally 
by  distress  (62). 

(60)  Griffin  v.  Blandford,     2  Watk.  oa  Cop.  12S. 
Cowp.  62.  (62)  Kitch.  202-3.     3  Bl. 

(61)  2  Bl.  Com.  97,  42S.     Com.  15.   Bro.  Abr.  tit    Hwr- 
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And  this  distress  may  be  of  any  goods  on  the 
land,  although  the  property  of  a  stranger  (63). 

It  was  formerly  doubted  whether  the  lord  might 
seize  the  heriot  service  (64)>  it  would,  however, 
seem  to  be  established,  that  when  the  tenure  is  by 
the  best  beast,  the  service  lies  in  prender,  as  well 
as  render f  and  that  the  lord  may  seize  as  in  the 
case  of  heriot  cust<>m  (65),  because  the  choice  of 
the  best  beast  is  in  the  lord,  and  not  in  the  tenant, 
and  that  choice  is  to  be  determined  by  seizure ; 


Mb,  pL  9,  6,  7.    9  Watk:  on 
Cop.  167-8. 

(63)  Mqjor  v.  Brandwood, 
Cro.  Car.  260.  S.C.  W.Jones, 
800.  Bro.  tit.  Hariots,  pi.  6. 
0$b<nn  v.  Steward  or  Sture, 
3  Mod.  231.  S.C.  8  Lutw. 
1366.  S.  C.  3  Salk.  181.  Lex. 
Mao,  ISO;  but  see  Owen^  146, 
in  Ooosey  v.  Pot 

A  distress  for  heriot  service 
is  within  the  statutes  7  Hen.  8. 
c.  4.  21  Hen.  8.  c.  19.  and 
11  Geo. 2.  c.  19.  as  to  costs: 
it  is  also,  I  conceive,  within  the 
Stat.  8  Ann.  c.  14.  as  to  distress 
after  the  expiration  of  the  les- 
see's term.  Haselip  ▼.  Chaplen, 
Cro.  Eliz.  257-8,  329.  Mack- 
worth  V.  Slupward,  Cro.  Jito.  28. 
Loydv.  fHnton, 2  Wil8.28.  S.C. 
Barnes,  C.P,  148.  2  Watk.  on 
Cop.  168.  hut  an  avowry  for 
such  distress  is  not  within  the 


statute  of  limitation,  32  H.  8. 
c,2.  Ftd«  2  Inst.  95-6.  BeoU's 
case,  4  Co.  8. 

(6^  8  H.  7.  f.  10.  Bro.  tit. 
Hariots,pl.7.Kitch.263.  KeQw. 
82.  Boct.  &  Stud.  76.  Gresham 
▼.  Gaift^ard,BioiL  IS.  WUitm 
V.  Wue  or  V^e^  Jh.  39,  a. 
pi.  154.  S.  C.  Mo.  16.  2  Nels. 
Ahr.  931 .  pi.  1 .  But  see  Co.  Cop. 
s.31.Tr.44.  Woodland  v.  Man- 
tel, How.  95-6.  16  H.7.  f-  B. 
Fitz.  tit.  HarioU,  2.  Bro.  tit. 
Hariots,  2.  Odiam  v.  Smith, 
Cro.  Eliz.  589.  S.  C.  1  And. 
298-9.  S.C.  Mo.  540.  Parker 
V.  Gage,  1  Show.  81.  Edwards 
and  another  v.  Moseleif  and  imio- 
<fc«-,  WUles,  192.   Gilb.  Dis.9. 

(65)  Kitch.  26$,  Ih.  266. 
cites  27  Ass.  24.  8H.7.  f.  10. 
Bro.  tit.  Hoiriots,  6,  11.  Sir 
John  Peter  v.  Knoll,  Cro.  Eliz. 
32.  3  Bulst.  325. 
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.h^tihatM  .theteaxate  is  <by'the  rent  of  a^b^nor 
C9{ion/Ar  the  like,  theloi;[l'&  remedy  is  by  distress 
only  (fld);  It  is  also  settled  that  the  seikrure  for 
iheriot  service  .may  be  eiii]ier  within  or  out  6{  the 
-manor  (67). 

;In- avowing. for  heriot  service,  the  exact  nature 
of  .the  heriot,  wbether  the  best  beast  or  other 
Ahing,  must  be  set  forth  (68);  but  where  in  replevin 
ifebe,  defendant  made  conuzance  as  ba^iff  to  the 
lord,  at  was  adjudged  on  datnmrer,  that  it  was 
not  necessary  to  set  forth  the  nature  of  the  he- 
riot,/or  titie  value  thereof,  for  that  mi^t  not  -be 
known  to  the -defendant  (69). 

When  the  original  grant  is  lost,  the  lord  must 
prescribe,  which  prescription  necessarily  ^^e- 
siDOies  a  grant  in  fee  simple  (70). 

The  beriot  service  "being  due  by  reservation, 
shall  go  with  the  reversion  to  the  heir  or  grantee, 
and  shall  follow  the  seigniory  if  the  grant  is  in 


(66)  Gilb.  Dis.  10, 1 1 .  J^ood- 
land  V.  Mantel,  Flow.  96.  As 
to  the  right  of  the  lord  to  dis- 
train when  the  heriot  is  of  the 
best  beast,  or  a  sum  certain  at 
hb  election,  see  Bear  ▼.  Hodges, 
Litt.  Bep.  33. 

(67)  Kitch.  263-5.  2  Inst. 
132.  3  BL  Com.  15.  Dr.  & 
Stud.  128.  Woodland  y.  Mantel, 
sup.  Parker  v.  Gage,  I  Sho,  81. 
AtuHn  y.  Bennet,  1  Salk.  356. 
See  3  ti.  333.  But  see  contra 
Keilw.  82.  a.  84.  b. 


(6S)  Shaw  Y.  Taylor,  Hob. 
176.  S.  C.  Hut.  4,5.  And  see 
Parker  &  Radclif,  I  Boe.  & 
Pul.  282,  393. 

(69)  Major  v.  Brandwood, 
Cro.  Car.  260,  cites  Dicker  v. 
Higgins,  TV.  ISEliz.  Rot.  506. 
Anon.  Tr.  13  Jac.  Rot.  1148. 
Lex  Man.  117,118.  Seefuither 
as  to  Avowry  ibr  heriot,  Statham 
tit.  Avowrie.    Kitch.  266. 

(70)  Kitch.  262-3-7.  3  Salk. 
332.    2  Watk.  on  Cop.  134-6. 


•f  ,fee  ;.bBt  wherp.thj^re  isDto.Feyer^ion  (71),  w  yfifififfe 

ki  the  t^nn  l^s  not  comm^ce|d,  as  ^pon  the  ji^^i^h 

li  of  a  gi^aiitee  jfi.a  reversionary  le93e  during .|^e 

A  continuance  of  theJ&rst  lease,  $ind'ha¥i^g;t];^e* 

.fore.pnly  an  interesse  terminiy  no  heriptis  due(72). 
It  is  saijd  to  be. due  on  the  de^^tb  of  attenafitj^i 
,  fee  simple  only,  but  it  clearly  may  be  reserved  ,qn 
a^ease  for  life,  or.pn  the  deaith  of  every jpair^cul^ 
^t^^ant  ivhethcpr  Tor  life  or  yearp  (73),  pr  even  M 
wiU  (74> 

Some  of  the  ^bpoks  treat  of  ^heriotp  by  re^i^i^va- 
tipa  on  deeds,  as  distmg^i^^blp.lirQm  I^i*Dt««y- 
vice,  ^be  la^t^  }>^S  ^  heriot  joitfing  from  tei^fir^, 
^d  tife  former  not  so ;  but  I  ipust  .confesfs  myse|f 
at  a  loss  to  discov.er  any  such  4i8ktiBe|:iop  betweeja 
X^ej^ ;  a^d  if  on  a  gra^t  ait  this  4^y  of  freehold 
l^ds,  a  sum  should  be  ^^aqryed  in  the  name  ^ 
'  Bfx  hejnot,  tf>  vhiclji  theue  c»p  ;be  ,np  qbjectipn  I 
conceive  (7A%  \t  would  surely  be  a  4ieriot  ^xisivig 

(71)  See  O$bom  y.  St^Dord  (73)  iS^tf*.  «e?-3.    thfOm^ 

csr  ISt¥r€,  vite,  (n,  es),  f^id  tihe  84.  ^.  &  b.  ;3  S**.  3^    f^ 

Pleadings  in  S.  C.  Lex  Man.  v.  Carew,  Osbom  v.  Sietoard  of 

Appendix,  pi.  26.  Siure,  sup.    Ingram  t.  TotkUl, 

(Ji)  Uon  V.  Carew,  1  Vent.  1  Ifioi.  %16.  S.  C.  2  MfMJL  ?3, 

9l!   S.C.    (Lofiyon  v.  Carne,)  281.  S.C.  1  Vept.  314,  2  Lev, 

2  Saund.  165.   S.  C.    {Lankan  210.    3  K^^.  785.    I^x  ]^^. 

V.  Carne,)   1  JLev.  2?4.     S.  C  118,  119. 

(f.emal  v.  Carfi,)  2  Keb.  505,  (74)  2  Bulst.  196  in  flijc  v. 

572,  588,  6;;7.  S.  C.    {Hanffon  Gardinfir,  2  ^^.  9n.Cpp.  I46. 

&  Carve,)  Sid.  437.   ^^  Cust^  (75)  ^*^  ^^  Carew,  (^shqrn 

242-3.    licx  ]V(aa.   119^  120.  v.  9t^ar4  qr  5<vrf,  ^up. 

Bishop  of  Glq^Qester  y.  Wood,  This    hfu    ^^^ii^iqi^tj^    ))^ 

Wyn.  46,  57.  2  Wk.  on  ^op.  called  Suit  fferiot 
133-4. 
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firom  tenure,  and  properly  denominated  heriot 
service,  although  it  should  certainly  seem  that 
there  is  a  distinction  in  the  remedy  for  heriots 
payable  by  freeholders  to  lords  of  manors,  under 
ancient  grants,  and  denominated  heriot  service,  as 
contra-distinguished  from  heriot  custom,  and  for 
heriota  reserved  by  deed  at  this  day  ;  ^hich  latter 
cannot  be  demanded,  after  the  estate  of  the  grantee 

4 

is  determined,  any  more  than  rent,  of  which  nature 
it  partakes ;  but  heriots  which  arise  from  ancient 
tenure,  as  well  as  heriots  by  custom,  may  be  seised 
after  they  become  due  (76) :  And  a  reservation  of 
a  heriot  by  deed  is  to  be  construed  strictly,  and 
therefore  is  not  payable  by  an  assignee,  if  it  is  not 
80  particularly  expressed  in  the  grant  (77), 

All  entire  services,  such,  for  instance,  as  to 
render  an  entire  chattel  upon  the  death  of  a  te- 
nant, shall  be  multiplied  by  alienation  of  any  part 
of  the  tenancy  (78):  But  Mr.Watkins  was  of 
opinion  (79),  that  the  heriot  service  could  not  be 
multiplied  in  prejudice  of  the  donee  or  grantee  in 
fee,  unless  he  parted  with  his  whole  estate,  as  the 


(76)  Ingram  v.  Tothill,  Os- 
bom  V.  Steward  or  Sture,  ante, 
p.  427'  Keilw.  84.  b.  and  see 
SNels.  Abr.  931-9. 

(77)  Scory  v.  Randall,  Cro. 
Car.  313.  S.  C.  Het.  57.  Ingram 
&  Tothill,  sup.  It  has  been  said 
tliat  tuit  heriot  cannot  be  taken 
off  the  manor^lSho-Sl^wfaich  as- 
sumes that  it  does  not  lie  en  pren^ 


der:  Andthisseems  tobe  thelaw. 
See  Edwards  &  Moseley,  WiUes 
192.  sed.  vide  2  Watk.  163-4. 

(78)  Co.  Litt,  8.  222-3. 
Bruerton's  case,  6.  Co.  1.  Tal- 
boVs  case,  8  Co.  105.  1  Keb. 
357.  in  Baker  v.  BerUford. 

(79)  See  2  Vol.  of  his  Trea- 
tise on  Cop.  135-6.  j  and  see 
Co  Litt.5.19,215.  Ptrk.s.637. 
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person  to  whom  he  should  grant  an  estate  for 
life,  or  years,  or  in  tail,  would  hold  of  him  and 
not  of  the  lord ;  but  that  on  a  grant  by  the  tenant 
in  fee  to  A.  for  life  or  in  tail,  with  remainder  over 
in  fee,  there  a  heriot  would  be  due  on  the  death 
of  A.  as  he  would  hold  of  the  lord  (80) ;-  and  this, 
as  the  whole  fee  passes  by  the  grant,  is  perfectly 
reconcilable  with  settled  principles,  for  when 
particular  estates  are  created  by  the  tenant  in 
fee,  and  the  whole  fee  is  not  parted  with,  be  him- 
self remains  the  lord's  tenant,  and  a  heriot  would 
be  due  on  his  death  (81). 

But  Mr.  Watkins  in  another  part  [p.  149,  150.] 
observes,  that  if  a  person  seised  in  fee  of  freehold 
lands,  grant  to  A ,  for  life,  with  remainder  to  B. 
for  life,  with  remainder  to  C.  for  life,  with  re- 
mainder to  p.  in  fee ;  A.  B.  C.  and  D.  shall  hold 
of  the  lord,  as  the  whole  fee  is  disposed  of :  but 
that  as  the  particular  interest  granted  to  A.  and 
the'  several  remainders  limited  to  B:  C.  and  D. 
fcnrm  ti^ether  but  one  estate,  (Co.  litt.  143.  a.),  it 
should  seem  to  follow  that  A.  B.  C.  and  D.  form 
but  one  tenant  to  the  lord,  and  consequently  that 
but  one  heriot  can  be  due,  and  that  on  the  de- 
cease of  the  survivor  of  them  (82).  It,  however, 
appears  to  me  that,  in  such  a  case,  A.  B.  C. 
and  D.  could  not  be  considered  as  one  tenant, 

(80)  2  Vol.  Watk.  on  Cop.  (81)  2  V9I.  Watl^.  90  Cap. 

136.     Bro.  Tepwes,  St.    Py.  135. 

369.  b.  pi.  19.  9  lost.  50$.  Co.  (82)  Cites  K«ilw.  83.  b.  84. 

Litt..9L  b.     WMe  &  PoUer,  a.  pi.  7  &  6,  and  adds  Qwm 

43odb.  18.  See  S.  €.  Ow«n,  26.  de  hoc  ? 


4^  CfBeriois.  [^^ahtL 

mti  ttiai:ek«f  of  tb^itf  holding  df  thVl6'rdVaja- 
rtifdttnt,  and  riot'of  th6'gta:it6r;  a  heriot  Would  be* 
diteotL  tK6  dUtU  of  each  (SSf). 

AgditivMf.  Watiltis  distitigiiishes  KetT^een  per- 
stttl^  taking  Ijy' Mi?  acVof^ldw^'z&  the  husband  in' 
respedt  of 'his  curtesy  arid  the*  wife  of  her  dower, 
ahd  by  the  act  of  the  party ^  as  the  grantee  for  life 
or  ye^rs  bt  in  tail,  the  heriot  being  due  in  the  for- 
mev  casfe,  but' not  in  the  latter,  as  it  can  only  be 
clstiitled'otithe  death  of  the  person  who  is  tenant 
tA'thfe  l0rd(84):  and  ad  the  widow,  except  she 
takes  the  whole  estate,  is  tenant  to  th6  heit^SS)? 
no' heriot;  be  observes,  would  bediie'on  her'*' 
d^^th  {  birt'  th^  abbve  distincti6ris  are  inappli- 
caWfet6  copyholds;  not'only  ad  being  confined 
tO'heribt  sirtice;  but 'also  because  thecopy- 
hrtder' in  every  case  holds  immediately  of  the 
l(#d(de). 


HsRior  XiludTOBtf.'  With  the  exception  of 
riot  service,  of  whidi  1  have  briefly  spoken,  the 
only  heriot  recognized  by  ouriaWs  since  feuds 
became' hereditary,  and  since  copyholders  ceased 

ri<it  custbm;  dted  3  H.  6,  I'll.  8 . 
B.  And  M^  Kltch.  265-^.  Bit), 
tit.  Harlots  5.  Lex  Gust,  888. 

(84)  12  Vol.  Watk.  oir  Cop. 
136-7-8.  (but  see  KeQw.  84.  b. 
14  Vin.  296.) 

(85)  2Vol.Wiiktls)^.*citc9 
Bro.Ten.  84:1Vatk.6h!DeSc.8S. 

(86)  See  further  as  to  beriot 
service^  jEMw^.  tit.  Heriot  Custom. 


(83)  Ytt  seA  Kitdb)  262-3/ 
who  taiys/ thai  to^ve'a  heritft 
afttf"  thii  d^ib  of  tenant  for 
life  or  years,  is  beriot  custom, 
and  tbat  beriot  service  is  after 
tbe  de^tb  Of  tenant  in  fee,  cit^ 
14  H.  4.  f.  5.  8  H.  7.  f.  11.' 
21  H.  7.  f.  13'&'16.  So  (b^ 
adA«>;  a  bdMot  ifpOn  evei^  sur- 
render, or  every  alienation,  is  be- 
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to  be  mere  tenants  at  will;  is  that  ndiicfais  n^uall^' 
denominated  heriot  cmfeom/and  which  is  dtie  by- 
virtue  of  an  mmemono/ usage  from  «very  tenant' 
of  th»*perticnlar  manor(87),  more  frequently-on 
deaths  (88),  but  sometimes  on  alienation  also;- or - 
on- alienation  only  (89). 

This  speeies  of  heriot  is  die  in  respect  of  copy- 
hold as  well  as  freehold  lands,  and  is  said  tolie-^ 
in-^prender  only^  and  not  in  render ^  therefore  the' 
lord  cannot  distrain*  for  it(9O0;   heriot  cnstOm 
may^al^be  due  on  the  death  or  alienation  of  a 
copyholds  for  life  or  years,  as  welV  as  of  a  tenant  -  * 
in  ^  fee  ^simple  <;  .and  although  in  freehold- ^cases, 
whta  partnoular  ^statds  are  carved  out  *by  a  per* 
son  seizediin^ecy  and  the' wholes  fee  disposed  bf^ 
it  b^^  been  doubted  whether  more  than  one  heriot* ' 
is  due,  (particularly  if  it'^be  heriot  service?,*)  and'- 
.  /Aa<^i>n  the  death  of  the  survivor  of  the  particnlor 
tenanitsi  and  'remaindeF^maii  (9 1) ;  yet  in  copyhdld>< 
cawsv'  as*  eaek  particular  ' tenant 'holds^^  inhifne- 
diately  )of  the  .lord,:  a<heriot  Incist  be*  doe  on  the 


(87)  A  composition  made 
witbiti  time  of  memory  would 
not  be  bindings  Co.  Cop.  s.  31.. 
Tr.  46.    2  Bl.  Com.  424. 

(8d)  A  Custom  that  the  lord 
should  have  the  best  beast  of 
every  person  dying  within  his 
manor,  would  be  void:  as  to 
strangers,  Parker  &  Cambleford, 
Cro.  Eliz.  725. 

(89)  Kitch.265.Hil  SHen.Si 
fol.  10.  a.  &  b.  pi.  3.     Bro.  tit. 


Harlots  8.  2  Watk.  on  Cop. 
133.  **  on  the  in^canUng  of  a 
purchaser/*  Parkin  v.  Bad- 
cliffe^  1  Bos.  &  Pul.  282,  286. 

(90)  Kitch.    263,    266-7. 
38  Ed.  3.  fol.  7.    37  B.  of  Ass. 
24.    8  Hen.  7.  f.  10.    13  E.;3 
Bro.  tit.  Hariots,  2, 6,  7, 9.  GDb. 
Dis.  10.    3  Bl.  Com.  15. 

(91)  Ante,  p.  429,  430.  <n. 
82,83.) 
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denth  of  such  tenant,  whether  or  not  the  whole 
fee  is  disposed' of  by  the  surrender  or  will  under 
which  he  derives  his  title. 

Mr.  Watkins  in  treating  of  heriots  due  on 
alienatiouy  makes  the  same  distinction  between 
the  creation  of  a  particular  interest,  and  the  dis- 
position of  the  whole  fee  simple,  as  in  the  case  of 
heriot  service  (02)>  and  therefore  assumes  that  th^ 
heriot  wquld  not  be  due  on  the  grant  of  a  less 
estate  than  a  fee  simple,  such  grant  not  being  a 
change  of  tenancy  with  respect  to  the  lord :  this 
is  quite  clear,  I  conceive,  but  it  is  irrelevant  to 
copyhold  tenure  for  the  reason  just  assigned, 
namely,  that  the  copyholder  in  every,  case  holds 
immediately  of  the  lord,  so  that  a  surrender  of 
any  portion  of  his  interest  must  of  necessity 
create  a  change  of  tenancy. 

An  heriot  is  due  on  the  death  of  the  reversioner, 
both  as  to  freehold  and  copyhold  estates  (93). 

And  by  custom  an  heriot  may  be  claimed  on 
the  death  of  the  head  of  a  body  politic  (94). 

But  it  is  due  on  the  decease  of  the  lord's  tenant, 
and  therefore  on  the  death  of  the  trustee,  and 
not  of  the  cestui  que  trust  (95). 

(99)  8  Wotk.  on  Cop.  156-7.  Cop.  155.  cites  alao  1  £.  S.  14. 

ante,  p.  428-9.  a.  Fisher,  81.  cites  Lang's  CMe, 

(93)  Butler  T.  Archer,  Owen,  and  two  instdnoea  in  Oxford 
158.  Br.  Hariots,  1 .  Br.  Avowrie,  UniTenity.  Bat  not  withont  a 
143.  Br.  Entre  Cong.  pi.  so.  S  custom  for  it.  Fitz.  Har.  7. 
Watk.onCop.  149.  Ante,p.lhO.  And  see  Kitch.  864. 

(94)  5  £d.  4.  78.  b.  Long't  (95)  Trm.  Coll,  Comb.  ▼. 
case,  Fltz.Har.7.   dWatk.  on  Browne,   I  Vera.  441.     1  Sir 
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It  would  seem  that  the  heriot,  in  case  of  dis- 
seisin, will  be  due  on  the  death  of  the  disseisee, 
and  not  of  the  disseisor,  as  the  former  continues 
tenant  to  the  lord  by  right,  unless  indeed  the 
entry  of  the  disseisee  or  his  heir  be  tolled  (96) ; 
but  it  is  to  be  recollected  that  a  copyholder  can- 
not,  properly  speaking,  be  disseised  (97),  and 
that  the  entry  of  him  who  has  the  customary 
right,  is  not  tolled  by  descent  (98). 

In  copyhold  cases  an  heriot  will  be  due  on  the 
death  of  the  surrenderor,  if  he  die  before  the  ad- 
mission of  the  surrenderee,  the  latter  not  becom- 
ing the  lord's  tenant  until  admittance  (99). 

As  joint- tenants  make  together  but  one  tenant 
to  the  lord,  and  a  heriot  being  payable  only  on 
the  death  of  a  person  who  dies  solely  seized,  no 
heriot  is  due  until  the  death  of  the  surviTor  of 
them(100> 


W.  Bl.  141.  SmartU  v.  Pen- 
hallow,  S  Lord  Rayxn.  1000. 
S.C.  lSalk.1^.  S.C.  6  Mod. 
67.  3  Atk.  77>  in  Car  v.  ElUson. 

(96)  Kitch.  S63-4.  44Ed.3. 
fol.  13.  7H.  4.  fol.  17.  Bro.  tit. 
Hariots^  1.  Narrice  v.  Narrice, 
Mar.  83.  2lloll.Abr.Heriott3. 

S  Watk.  on  Cop.  146-7.  Gilbl 
Ten.  n.  93-4. 

(97)  ^iite,p.p.89>  160,403.; 
but  see  S  Roll.  Abr.  Her.  3. 

(98)  Ante,  p.  S9. 

(99)  Kitch.  965.  Mr.Wat- 
kjofl  makes  a  qn.  whether  if  the 

VOL.  I. 


surrenderee  die,  and  his  heir 
be  admitted  (which  admission 
would  relate  back  to  the  date  of 
the  surrender),  the  lord  could ' 
daim  a  heriot  on:  the  death  of 
the  surrenderee;  and  adds  ''  If 
so  the  lord  must  return  the  he* 
riot  taken  on  the  death  of  the 
sunrenderor." 

(100)  Butlerv.Jreherfiwta, 
159.  Bro.  tit.  Hariots,  4.  Are* 
scrip.  99.  84  £.3.  79.  95  B.  3, 
7.  19  R.  9.  Tit  6.  Fitz.  Har.r 
3,5.  Kitch.  964.  9  Walk,  on 
Cop.  147-8.    Ramikaw  k  J2o- 

9  F 
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And  it  should  sean  that  the  law  i»  the  same  as  to 
pajceners,  when  admitted  in  cop&reemtnj^  aa  they 
also  ^are  but  as  one  tenant  to  the  lord,  and  are 
seized  per  mie  etper  taut  (101):  And  when  they 
are  so  admitted,  I  apprehend  that  no  heriot  will 
be  due  in  respect  of  any  share  of  the  property, 
so  long  as  the  privity  of  estate  continues  betwe^i 
sorviymg  coparceners  and  the  heir  er  bein  of  one 
or  more  deceased  coparcener  (102);  but  should 
coparc^iiers  take  admission  separately,  then  I 
conceive  they  would  stand  on  the  same  footmg 
as  tenants  in  common. 

And  as  tenants  in  common  are  solefy  seized, 
an  hetiot  is  due  on  the  deatib  of  each  (109). 

As  a  feme  covert  can  have  no  ownership  in 
personal  chattels,  it  would  seem  that  the  lord 
shall  not  have  a  heriot  on  her  death  (104) ;  but 
it  is  observed  by  Mr.  Watkins  [2  vol.  on  Cop.  151}, 
that  this  reasoning  will  not  hold  where  she  has  a 
separate  estate. 

When  a  feme  copyholder  marries,  the  husband 
9fid  wife  are  seized  in  her  right,  and  the  seizin 
oontimues  in.  the  wife,  if  she  survive  the  husband ; 
and  as  there  is  no  change  of  tenancy  on  the  death 
of  the  husband,  no  heriot  will  accrue  to  the 
lord  (105). 

hpUm,  Duke's  ChM^  Us.  by         (103)  Jnte,p.^a,S96.  M- 
Bndg.  1S5»  trtt  v.  »cuU.  %  East,  4SI.  el 


<10»   a  LoD.   la.  es.  ao«  seq.  B.C.  8  Sntfa,  449^ 

%  Mfqtk.  an  Cop.  148-9u  Anit,  (104)  2  Bt  Gam.  4S4.  dtes 

pp.3M,995.  .  K«ihv.a4.b.4iLea.aS9;pl377. 

(lOS)  Co.LUtl63.1>.164«.  (!«&>  Co.Lttt.3il. a.  l8S.b. 
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An  beriot  18  due  in  copyhold  cades  on  the 
deadi  of  A^  httsband,  tenant  Vf  the  enfteey,  and 
of  tlie  wife,  tenant  in  do^wer,  whether  the  cnrtesjr 
<»*  dower  i»  of  die  whole  or  a  portion  only  o#  &e 
estate,  as  they  respectively  hold  immediately  of 
the  lord  in  both  instances  (lOO). 

But  in  freehold  cases,  as  the  heir,  ajsd  not  the 
widow,  is  the  tenant  to  the  lord,  it  would  seem 
that  an  heriot  is  not  due  on  her  death  (107). 

When  this  service  is  only  due  oil  death,  the  l6rd 
is  not  entitled  to  aii  heriot  on  the  deaih  of  an 
assignee  of  a  bankrupt  tenant  for  his  own  life 
and  the  live^^  of  others,  though  he  is  bound  tot 
admit  the  assignee,  but  he  shall  have  his  henot 
on  the  death  of  the  bankmpt(lO0). 

An  heriot  is  dule  in  respect  of  the  land,  so  thai 
when  a  person  dies  seized  of  iseverieil  heriotable 
tenements,  an  heriot  must  be  paid  for  each  (109), 
though  by  the  custom  of  some  manors  one  heriot 
only  will  be  due  (110). 


\  DoD^.  389.    Flptld.  m.  a. 
%lmt.  301. 

(106)  AnU,  p.  357-8.  Gflb. 
Ten.178-3.  OtejMMftv.Sto^^ 
S  Show,  IM. 

(107)  ^sfe^  p^  430.  Ndthar 
doQi  tlib  itMoa  hold^vtai  time 
is  BO  heir,  in  such  case  ther^ 
fore,  perhaps,  a  Ubriot  ivoiild  be 
dUe^^W^tk.  oneq).  list.  Satae 
oiiBe8e.S3.Vr:(n). 

(lOS)  SfMrile  r.  PMhulUm, 


3  Loi^  Raym.  1003-3.  S.'C. 
r  Sidk.  188-9,  31&.181'.  S:C. 
6  Mod.  63. 

(109)  Kitch.^264.  Bruer- 
t&n*t  case,  6  Co.  1 .  And  in  subh 
a  castf  it  is  sufficient  t<)  afledge, 
that  a  hMot  id  due  on  the  dekth 
of  every  tenant  dyixlg  sdzed. 
I^Hatd'i  case,  1  Bulst.  iOl. 
3  Md.  Abr.  931.  pi.  7. 

(110)  Thidfl  have  under- 
stood is  the  custom  of  the  ma- 
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When  an  heiriot  is  due  on  alienation  (111),  it 
would  seem  capable  of  being  multiplied  by  the 
disposition  of  a  portion  dther  of  the  int^est  in 
the  land,  or  of  the  land  itself,  and,  consequently, 
the  ali^ior  would  be  tiable  to  an  heriot  in  respect 
of  the  reversion  in  the  former  case,  and  of  the 
land  he  should  retain  in  the  latter  (112);  and 
after  alienation  of  any  part  of  hmotable  lands, 
separate  heriots  would  be  payable,  although 
the  lands  should  again  unite  in  the  same  per- 
sonal IS). 

Both  heriot  service  and  lieriott^ustom  would,  I 
apprehend,  be  extinguished  in  freehold  cases  by 
the  lands  uniting  with  the  manor,  eith»  by  pur- 
chase or  escheat,  but  in  copyhold  cases  it  would- 
seem  that  if  the  lord  re-^*anted  the  lands,  they 
would  still  be  liable  to  heriot  custom  (1 14),  in  ana- 
logy to  the  rule  as  to  fines,  &c. 


nor  of  Eardislejr  Foreign  in 
Herdbrdflhire ;  and  see  S  vol. 
Watkr  on  Cop.  165  (n.  i.), 
876,  298.  [Customs  of  May- 
field  luid  Fiamfield].  Kitch. 
S65. 

(111)  Equity  is  slow  to  in- 
terpose in  &voar  of  such  a  cus- 
tom. Wwtiif  V.  PemberUm,  3  Eq. 
Ca.  Abr.  279. 

(1 12)  .Erti^rtoii's  case,  6  Co.  1 . 
r«26dr«ca8e,8Co.l05.  C%^- 
man  v.  PetM^m,  2  BrownL 
293.  H.  34  Ed.  3.  Fits.  Har.  1. 


Kitdi.  264-6.  2Vol.Watk.0B 
Cop.  159.  Baker  &  BemfM, 
1  Keb.  357.  and  see  AUne  k 
ScM,  6£ast.483.  S.C.  2SmMi, 
449. 

(113)  Kitch.  265.  Taiboit 
case,  sup.  Rtx.  Har.  1.  H. 
34  Ed.  3.  and  see  JUtee  & 
Smft,  sup.  2  voL.  Watk*  on  Cop. 

160. 

(114)  14H.4.  f.8.  8H.7. 

f.U.Kitch.264, 14H*4.5.Bro. 
Harioti,  8.  BrutrUm's  ease, 
TaXbaVg  case,  Che^pmam  v.  Pm- 
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And  though  purchase  of  pact  of  the  lands  would, 
in  a  freehold  case,  extinguish  the  heriot  service  as 
to  the  whole,  yet  it  would  seem  to  be  otherwise 
as  to  heriot  custom  (115). 

When  the  heriot  is  the  best  beast  or  good,  the 
property  in  such  beast  or  good  is  in  the  lord 
immediately  on  the  death  of  every  tenant  (110), 
or  on  the  alienation  (when  by  the  custom  a  heriot 
is  due  on  alienation),  and  the  lord  will  be  bound 
by  his  flection,  although  he  should  not  take  the 
bestbeast  of  which  the  tenant  died  possessed  (117); 
biit  where  the  render  is  of  an  ox  or  other  beast, 
and  not  defined  to  "be  the  best,  the  election  is  in 
the  tenant,  if  he  has  more,  than  one  of  that  de- 
scription of  animal  (118). 

It  behoves  the  lord  to  seize  soon  after  the  he- 
riot accrues,  as  his  right,  if  he  should  make 
choice  of  a  horse,  would  be  concluded  by  a  sale  in 
market  overt,  under  the  requisites  of  the  statutes 
2P.&M.  c.  7.  31  Eliz.  c,  12.  (119). 


dUioH,  ante,  (n.  113).  Gflb. 
Rents,  171.  But  911.  as  to  the 
cxtinction  of  heriot  cuBtom  in 
freehold  cases }  and  see  Kitch. 
964.  8  Vol.  Waik.  on  Cop.  160, 
161.  Co.  Litt.  149.  b.  Com. 
Dig.  Cop.  519.  (K.  SS.) 

(116)  See  the  authorities  in 
n.  (114). 

(116]  Bro.tit.Hai^ts,pLS. 
SSEd.3.fe.7.    Batch.  MS-4. 


8  BL  Com.  484.    Plo^.  96. 
8  Vol.  WatlL.  on  Cop.  168. 

(117)  Odihamv. SmUh, Cro, 
Eliz.  590.  18  H.  7.  5.  Bro. 
Tit.  Hariots^  11.  and  see  Hob. 
60. 

* 

(118)  Odihamr.  Smith,  sup. 
Flow.  96. 

(1 19)  Kitch.865^  cites  16R.S 
Fitz.  Har.  pi.  8:  Shawy.Td^^ 
lor.  Hut.  4^  5.  S.  C.  Hob.  176. 
8  Inst.  713.    8  Bl.  Com.  450. 


m 
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Xfaa  aamw  nmBthe  oCthe  best  iieaat  belonging 
to  tbe  tenant  at  tbe  tim^  of  the  deatk  or  alien- 
ati€»i»  9ad  it  will  be  a  good  plea  in  avoviyy 
that  the  property  was  not  in  the  tenant  at  that 

period  (15J0). 

And  it'  vbonld  «emn  fby  tbe  eaae  of  Trirn^  Col- 
li^ Cmiridg€  Y.  Braume  (ISl),  thet  a  bill  wiU 
lie  in  equity  for  the  discoyery  of  tbe  best  beast. 

The  lord  of  necessity  loses  his  h^ot  wfami  tiie 
tensMit  at  the  time  of  the  death  or  Venation  ha^e 
PO  beast  (122),  y^  if  the  executor  deliyers.  his 
own  beast,  it  is  thoagfat  that  he  cannot  arftw- 
wards  say  it  was  not  the  beast  of  the  deceased 

tenant  (123> 

But  the  right  of  the  lord  to  his  heriot  is  not  te 
be  defeased  by  devise  (124)»  and  any  disposition 
made  expressly  '^  to  the  end^  purpose,  and  intent 
to  defraud  the  lord  of  his  heriot,"  would  be  void  ; 


(120)  KitduSGr^  Glib.  Dig. 
14^. 

(121)  1  Vera- 44.1.  But  not 
ibr  tbe  di^cpveiy  wbetber  tbia 
or  that  person  is  poost  able  to 
ai^awer  the  heriot^  Lwf4  Mon* 
iagt^  Vt  Ptudman,  2  V^ 
399. 

(122)  Sha^  V.  T^l9r»  wp. 
Carter^86.  Andalso^logoceivc!* 
when  the  tenant  has  not  a  sole 
rigbt  of  property  in  the  beast. 
Vide'K4tch.264  y  andseeS  Watk. 
on  Cop.  16^  N.  (n).  2d  Ed. 


(tdS)  2  Vol.  Watk.  on  Cg^. 
167.  cites  Mich.  7  Ed.  3.  pL  26. 
foL  60,  51. 

(124)  Cki.I4tt.lS6.b.whm 
it  is  said  that  tbe  beriot  shiiU 
be  p^id  before  tbe  m^vtnary^ 
"wbioh  Mr.  J.  Blt^^lortoqe  deao* 
mipates  ^  sQBt  of  ecclfQsiastiGal 
heriot,  2  vol.  Com.  42$.  Ka\ 
see  Co.  JM^  aS5.  b.  Fkta. 
lib.  2.  c.  50.  Bract,  fib.  %.  f.  eCK 
BriU.  f.  17a  Kitcb.  9^.  1  irol. 
Ca.&X>p.219. 
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yet  the  fraudulent  intent  is  to  be  proved  by  the 
lord  (125). 

The  heriot  of  the  best  dead  good  is  confined  to 
a  personal  chattel,  and  is  no  charge  on  the  land 
any  more  than  a  relief  (126). 

Heriot  custom  may  be  sdzed  by  the  b^Uff  or 
other  officer  of  the  manor,  for  the  lord's  use  (127), 
wherever  it  may  happen  to  be  found,  whether 
upon  or  in  any  place  out  of  the  manor  (128) ; 
and  if  it  be  eloigned  the  lord  may  have  trover  or 
detinue  for  it  (129),  but  he'  cannot  break  open  a 
stable,  or  even  enter  on  the  land  of  a  stranger, 
unless  the  beast  or  other  chattel  be  stokbXlSO). 

The  action  of  trover  or  detinue  seems  to  be  the 


(195)  Stat.  13  Eliz.  c.  5. 
«  Leo.  8.  «  Ves.  S97.  Tirer 
V.  LHtletofi,  dted  10  Co..  56  a. 
9  BrownL  187.  3  Waik.  on 
Cop.  169, 170. 

(15^)  Co.  Cop.  8. 84.  Tr.S4. 
t  Bl.  Com.  484,  Fltz.  Avowrie, 
833.  Bract.1ib.8.c.36.8.9.f.86. 
a.Ileta.lib.3.c.l8,f.818.  Britt. 
c.  69.  But  see  H.  8.  H.  7. 10. 
b.  11.  a.  8  Walk,  oa  Cop.  148. 
(n.  e),  and  911.  as  to  heriot 
serviced 

(187)  Fitz.  Har.  5.  8  Vol. 
Watk.  onCop.  166,  dtesTennes 
de  la  Ley,  tit.  Hariot.  And  H 
has  been  said  that  even  a 
stranger  may  seize  to  the  use 
of  the  k>rd.    Per  Keble.  F.  8. 


H.7. 1.  f*15.b.  8  Watk.  Ob 
Cop.  166. 

(188)  Kitch.  864-5.  8  Inst. 
131-8.  Gretham  v.  Gai$ufard, 
Bendl.  18.  8  Nels.  Abr.  931. 
Parker  v.  Gage,  1  Show.  81. 
Austin  T.  Bennet,  1  BeSk.  356. 
3  Salk.  333.  8  Roll  Rep.  808. 
Keitw.  84.  b.  So  also  as  to  he* 
riot  service  founded  on  aadent 
tenure,  but  suit  heriot,  or  heriot 
reserved  by  deed  at  this  day, 
cotdd  not  be  seized  off  the  ma- 
nor. Ante,  p,  486-7  (n.67,75). 

(129)  Kitch.  263, 867,  cites 
13  Ed.  3.  Bro.  tit.  Hariots,  9. 
Co.Cop.  s.  31.  Tr.44. 

(ISO)  8  Roll.  Rep.  56,  m 
IKggins  V.  Andrews,^  3  Bl. 
Com.  4. 
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lord's  best  remedy  in  all  cases  where  a  seizure 
cannot  be  made,  but  when  he  is  deprived  of  his 
heriot  by  a  fraudulent  conveyance,  he  may  have 
an  action  qui  tarn,  under  the  third  section  of  the 
13  Eliz.  c.  5.  and  shall  recover  the  value  of  the 
heriot,  if  not  the  moiety  of  the  value  of  the  whole 
of  the  chattels  which  may  have  been  fraudulently 
conveyed  (131). 

As  the  heriot  must  be  of  the  beast  of  the  tenant, 
it  follows  that  the  lord  cannot  seize  the  beast  of  a 
stranger  levant  et  couchant  on  the  lands,  not  even 
by  a  special  custom  (132),  but  the  person  reple- 
vying must  shew  that  it  was  not  the  tenant's 
beast  (133). 

And  when  no  heriot  is  due,  and  the  lord  seizes, 
the  owner  may  replevy  or  have  an  action  of  trover 
or  trespass  (134). 

(131)  CrtfMoeU&CoAre't  case,  Parker  v.  CofM^ord,  Cto, 
3  Leo.  8.  S.C.  Dy.  351.  b.  Eliz.  795.  FarUm  t.  Ifo- 
If  the  alienor  held  lands  of  se-  son,  Dy.  199.  b.  2  And.  153. 
veral  lords,  each  of  them,  as  it  2  D*Anv.  427.  pi.  6.  Thome  ▼. 
would  seem,  might  have  an  ry2er,Mar.l65.  Lex  Man.  116. 
action  qui  tarn  on  the  statute,  2  Vol.  Watk.  on  Cop.  166.  But 
to  recover  according  to  his  a  custom  to  distraim  the  .cattle 
grievance.  Lex  Man.  114.^  and  of  a  stranger  for  a  herio^  is  a 
this  is  an  argument  against  the  good  custom,  the  property  not 
lord's  right  to  recover  more  being  altered  by  the  distress, 
than  the  value  of  the  h^ot.  Mar.  165.  Ante,  p.  425. 
under  the  action  ^tit  torn,*  but  (133)  Jordan  &  MarHn, 
see  8  Watk.  on  Cop.  170-1.  1  Mod.  63. 

(132)  Wilton  V.  fFi$e,  Mo.  (134)  Bukop  V.  VieeowUem 
16.  S.C.  Bendl.  39.  Lfne  or  J|fontogii«,Cro. Eliz. 824.  S.C. 
Pyne  &  Bennett  Benl.  &  Dal.  Cro.  Jac.  50. 

302.  Hefiley  v.  Taylor,  lb.  77. 
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Where  a  plea  of  justification  in  trespass  for 
taking  two  horses  as  heriots,  stated  a  custom 
that  the  lord  of  the  manor  for  the  time  being, 
from  time  whereof,  &c.  until  the  division  into 
moieties  of  a  certain  tenement,  had  taken  upon 
the  death  of  every  tenant  dying  seized  in  respect 
of  such  tenement^  and  since  the  said  division  had 
taken  after  the  death  of  every  tenant  djiDJg 
seized  of  the  said  moieties  or  eithel*  of  them  in 
respect  of  each  such  moiety^  one  of  the  beasts,  &c. 
and  it  appearing  in  evidence  at  the  trial  that  the 
division  of  the  tenement  wsis  made  since  the  time 
of  legal  memory,  a  question  arose  upon  the  con- 
struction of  the  plea,  whether  it  confined  the 
division  of  the  tenement  to  time  beyond  legal 
memory  or  not.  A  verdict  was  taken  for  the  de*^ 
fendants  by  direction  of  the  judge,  Mr.  B.  Thom- 
son, on  this  as  well  as  upon  certain  other  pleas^ 
and  for  the  plaintifis  upon  the  rest ;  with  liberty 
for  the  plaintifis  to  move  to  enter  a  verdict  for 
them  on  the  issue  in  question.  A  rule  nisi  was 
granted  for  this  purpose  by  the  Court  of  King's 
Bench,  and  the  counsel  for  the  defendants,  in 
shewing  cause  against  the  rule,  contended  that 
the  evidence  supported  the  substance  of  the  plea, 
which  did  not  necessarily  import  that  the  divi- 
sion of  the  tenement  was  before  the  time  of  legal 
memory,  but  it  might  be  read  either  way :  The 
court,  however,  (stopping  the  counsel  in  support 
of  the  rule)  observed,  that  the  whole  was  stated 
as  one  immemorial  custom,  which  was  disproved 
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hj  shewing  the  division  to  have  taken  place 
within  time  of  memory ;  and  therefore  made  the 
role  absolute  (136). 

It  was  decided  in  die  case  of  Parkin  v.  Rod- 
€i^e  (186),  that  evidence  of  a  custom  for  the 
homage  to  assess  a  certain  sum  of  numey  as  a 
heriot,  and  that  such  assessment  had  always  been 
made  with  reference  to  the  best  chattel  of  the 
tenant,  would  not  support  an  avowry  for  a  heriot 
in  kind. 

And  on  a  justification  by  the  lord  of  the  manor, 
under  a  custom  that  the  lord  should  have  the  best 
beast  on  the  tenant's  death,  the  custem  proved 
being  that  the  lord  should  have  the  best  beast 
or  good  4^«,  the  variance  was  held  fatal  by  the 
whole  court  of  C.  B.  (1S7) :  and  the  reason  that 
you  cannot  avow  for  a  heriot  generally,  is,  that 
the  plamtiff  would  otherwise  be  ousted  ofiiis  plea 
in  bar,  that  the  tenant  left  no  beast  (138). 


■B 


OF  TBE  STEWARirS  FEES. 
The  steward's  fees,  like  the  lord's  fine  onad- 


(135)  KingmiU   v.    BuU, 
9  East^  186. 

(136)  1  Bos.  &  Pol.  S69^ 
308.  AtUe,  p.  4^. 

(137)  JdderUy  v.  Hart,  T. 
4  Geo.  1.  1  Bos.  &  Pul.  3d4. 
n.  al  And  see  Griffin  v.  Bland" 
ford,  -Cowp.  62.    Supp.  Vin. 

Cop.  (P. «.)  pi.  6. 


(138)  Gilb.  Dis.  146.;  and 
see  Shaw  v.  Taylor,  and  Major 
V.  Brandwood,  xM  &ttp. 

In  justifying  uader  a  pie- 
seription  fbr  an  keiioitfiekid 
must  plead  that  he  seized  for, 
or  in  the  name  of  an  heriot, 
Parton  v.  Mason.    Dy.  199.  h. 
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niittuiee,  we  establiBhed  by  custom  (139)»  asd 
▼ary  ia  ahotost  evety  manor.  A  custumal  of  the 
fees  taken,  both  in  and  oat  of  court,  on  the  eiur- 
re»iler,  and  other  acts  conneeted  with  the  trans- 
nussioa  of  the  copytiold  property  within  the 
nuMior,  is  ^^derally  handed  down  from  steward 
to  steward ;  but  it  frequently  happens,  tiiat  nO 
such  evidence  of  usage  has  been  preserved,  and 
then  it  has  been  erroneously  supposed,  that  the 
amount  of  the  fees  is  in  the  discretion  of  the 
steward,  from  whence  it  would  follow,  that  if  the 
feel^  which  have  been  imm^norially  paid,  are  liot 
consonant  with  the  cran^ings  of  an  extortionate 
mind,  the  steward  has .  only  to  de£|troy  the  'cus- 
tumal or  other,  evidence  of  the  charges  made  by 
his  predecessors,  and  to  substitute  a  more  extra 
vagant  table  of  fees» 

But  as  it  is  usual  for  the  steward  to  deliver  a 
bill  of  fees  to  every  copyholder  upon  his  admis- 

(189)    Lord  Coke^    in   his  a  certain  fee  of  Ids  tenants^  for 

Copyholder,    s.   33.   Tr.   61.  kcqpfaig  an  extraordinary  eonrl^ 

in  dilating  on  Customs,  says  whidiispurchMedoalyforthe 

"  Customs    and    prescriptions  benefit  of  some  particular  te- 

ought  to  be  aci^rding  to  com-  nants^  to  take  up  their  copy- 

mon  right,  and  therefore  if  the  holds  and  such  like ;  this  is  a 

lord  will  prescribe  to  have  of  good  prescription,  and  accord- 

ewetj  copyholder  bdonging  to  ing'to  common  right.'* 

his  manor,  for  every  court  he  It  has  been  latdy  decided 

keepeth,  acertain  sum  of  mo-  that  by  custom,  a  steward,  or 

ney,  this  is  a  void  prescript  his  deputy^  may  have  the  sole 

tion,  because  it  is  not  according  right  of  preparing  all  surrenders 

to  common  right,  for  he  ought  of  copyhold  estates  witfdn  the 

for  Justice  sake  to  do  it  grdHs ;  manor.    Rex  v.  Rigge,  2  Bam. 

but  if  the  lord  prescribe  to  have  &  Aid.  550.  Ante,  p.  31. 
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flkm,  and  for  all  rabsequeiit  Bds  of  customarj 
assurance,  I  cannot  ima^e  that  there  would  be 
any  di£iculty  in  proving  the  ancient  usage  as  to 
fees,  in  eveiy  manor  throughout  the  kingdom ; 
and  where  documents  of  this  nature  should  not 
be  produced  in  evidence,  the  steward  could  only 
recover  such  fees,  in  an  action  at  law,  as  he  might 
shew  by  collateral  evidence  to  be  reasonable. 

When  the  charges  made  aiid  insisted  upon  by 
the  steward  are  deemed  exorbitant,  the  copy- 
holder may  bring  an  action  on  the  case  to  recover 
back  the  excess ;  and  it  has  been  suggested,  that 
an  indictment  would  lie  for  extortion  colore 
officii  (140). 

It  is  generally  supposed,  that  the  established 
cnstoniary  fees  of  whatever  nature,  are  to  be  paid 
in  respect  of  each  separate  copyhold,  even  if 
estates  held  under  distinct  titles  are  inserted  in 
one  copy  (141);  but  it  has  been  lately  decided 
in  the  Court  of  Common  Pleas,  that,  when  no 
particular  custom  exists,  the  steward  is  not  ^i- 
titled  to  a  distinct  set  of  fees  on  the  admission  of  a 
tenant  to  several  distinct  copyholds,  and  can  only 
recover  on  a  quantum  meruit,  unless  there  be  a 

(140)  1  VoLCaB.  &  Opin.         (141)  SearUy. Marsh,  B,IL 
8SS.  The  readerwill  find  sere-     Hfl.  39  6.  3.    A  Sunender  to 

9 

ral  opinioDB  on  the  reasonable-  Uses^  of  particular  lands,  will 

ncM  of  feea^  t6.p.  S33  to  933.  sometimea  operate  as  an  act  of 

Vide  1  Jac  1.  c.  5.  for  pre-  severance^  to  entitle  the  loid 

renting  overcharges  by  stewards  and  steward  to  separate  fines 

of  Court  Leets  and  Court  Ba^  and  ha,  ante,  p.  404.  (n.  78.) 
tons. 
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special  convention  (14S);  and  from  what  was 
said,  ai^endo,  by  the  coimsel  for  the  defendant 
in  that  case,  it  would  seem  that  the  case  of 
Searle  &  Marshy  was  decided  by  Lord  Kenyon 
npon  evidence  of  usage,  and  that  without  usage, 
it  would  have  istood  on  a  quantum  meruit. 

And  when  by  the  custom  distinct  fees  are  pay- 
able in  respect  of  each  separate  tenement,  the 
custom,  I  apprehend,  if  resting  on  such  general 
uid  undefined  terms,  would  be  held  to  extend 
only  to  the  fees  payable  on  surrender  and  admit- 
tance, and  not  to  the  fees  for  presentment  of  a 
death,  or  for  proclamations  or  the  like  (143) ;  nor, 
1  imagine,  could  a  steward  justify  a  demand  of 
distinct  sets  of  fees  on  suffering  a  recovery  of 
distinct  copyhold  tenements,  as  it  is  clear  that 

« 

the  whole  might  be  included  in  one  plaint  (144). 
Where  a  copyhold  is  held  in  undivided  shares, 
each  share  is  a  separate  copyhold,  for  which  a 
distinct  set  of  fees  may  be  demanded  when  the 
usage  is  for  the  steward  to  receive  a  separate  set 
of  fees  for  the  surrender  of,  and  admittance  to, 
each  copyhold  tenement ;  nor  will  such  separate 
copyholds  unite,  even  after  a  partition:  these 
points  were  decided  by  the  Court  of  King^s 
Bench  in  the  case  of  Attree  &  Scutt  (145),  which 
was  an  action  brought  by  the  steward  of  the  ma- 

( 14S )     Everett    v.     Gfyn^  (144)  8  Co.  47.  b.  48.  a.  in 

6  IVnnit  4S6. 8.  C.  S  Minh,  84.  WM'm  cue. 

(148)   6  Trant.  4S7,  4M,  (145)    6  Bait,  476.    8.  C. 

480,  in  Eceregt  k  Glyn.  S  Smitii'i  ]Rq>.  449. 
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ncv  of  Brightkelnutam  &  JtKngwmrth^  m  Aumb^ 
fM  bilb  of  fees,  tried  at  Lew9s  8aiiimer  AsBiaoBi, 
1804.  The  defendant  paid  a  amn  into  courts  and 
there  was  a  verdict  for  drar  plaintiff  subject  to  tba 
opimon  of  the  Comt  of  King's  Bench,  on  a  case 
reserved,  which  was  in  effect,  whether  on  a  sale 
by  one  of  two  tenants  in  coonnon  of  part  of  five 
dtstinet  copyhold  tenements,  after  a  partitioa 
between  them  and  their  admittance  to  the  kuida 
allotted  in  severalty,  the  steward  could  demand 
ten  distinct  sets  of  fees;  viz.  ive  sets  of  fees  for 
the  moiety  which  the  c0pyholder<  took  by  devise, 
and  five  Ion*  the  moiety  which  he  took  by  .ihe 
svrrendev  ander  the  partition ;  and  Lord  EUen- 
boroogfa,  (after  observing,  that  there  was  no  pri* 
vity  between  tenants  in  common,  who  hold  by 
several)  titles,  and  shall  do  several  services  (146), 
and  that  one  of  the  argoments  byXord  Htrft,  in 
FisAer  k.  W%gg(\4T)j  against  construing  a  wast-- 
render  to  A.,  B»,  and  C,  eqnally  to  be  divided 
between  them  a»  creating  a  tenancy  in  common, 
was,  according  to  the  report  in  Peere  Williams, 
that  by  sndi  a  construction^  instead  of  one  copy*- 
hdid  estate  and<me  fine  and*  single  service,,  there 
wonld  be  five  9ever8b  cop^dMilds  and  as  many 
fines  and  services,)  held,,  that  tiie  tenements  must 
be  considiBred  as  distinct  for  the  purpose  of  the 
steward's  demand,  which  was  conse(]iuent  upon 
the  right  of  the  Iwd  to  sevwal  services^  and  the 

(146)  Ante,  p.S9^.T.  (147)  Att,  p.  16ft^. 
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necessity  of  several  admittances  to  the  several 
tenements.  i 

But  although  this  multiplication  of  fees  in  fa- 
vour of  the  steward  is  unquestionable,  yet  it  is 
but  an  act  of  justice  to  say,  that  it  is  a  very  general 
practice  with  men  of  Kberaf  minds,  to  compound 
the  fees  when,  from  the  subdivision  of  the  pro- 
perty, as  among  tenants  in  common,  an  enforce- 
ment of  the  strict  right  would  be  a  serious  hard- 
ship to  the  copyholder: 

It  has  been  doubted  in  practice^,  whether  the 
steward  is  not  entitled  to  distinct  fees  on  the 
admittance  of  coparceners^  but  as  one  fine  only  is 
payable  by  them,  so  I  apprehend  only  one  set  of 
fees  can  be  claimed  by  the  steward,  unless  indeed 
when  coparceners  dect  to  be  admitted  separately, 
and  then,  as  the  admissions  are  distinct,  the  fees 
must  be  so  likewise :  it  may  be  urged,  that  the 
interests  of  coparceners,  for  the  purpose  of.  de- 
ciding the  above  question  as  to  fees,  are  more  to 
beassimilated  to  the  interests  of  tenants  in  com- 
mon, than  of  joint-tenants,  and  therefore  that 
separate  fees  may  be  demanded  as  of  tenants  in 
common ;  but  it  is  to  be  recollected  not  merely 
that  one  fine  only  is  payable  on  admission  in  co- 
parcenary, but  that,  although  coparceAers  trans- 
mit distinct  estates  on  death,  yet  they  come  in  to 
one  entire  im^%  and  may  ait  common  Law  release 
privately  to  each  other  as  joint-^  tenants  may,  but 
which  tenants  m  eonmion  cannot  do. 


[    ^48    ] 


CHAP.  VIII. 

OF  OUARDIANSHIP. 

We  have  seen  that,  by  special  custom,  the  lord 
may  be  entitled  to  the  profits  of  the  land  of  an 
infant  copyholder,  or  may  assign  the  guardian- 
ship to  whom  he  pleases  (1). 

But  when  no  such  custom  exists,  the  wardship 
of  the  infant  belongs  of  right  to  the  guardian  in 
socage,  which  means  the  next  of  kin-  of  such  in- 
fant to  whom  the  copyhold  cannot  descend  (2), 
so  that  when  there  is  any  peculiar  custom  as 
to  descent,  the  socage  guardian,  by  possibiUty, 
may  not  be  entitled  to  the  wardship  of  the  infant 
copyholder. 

It  must  be  recollected  that  it  is  a  moot  point, 
whether  the  father  can  appoint  a  guardian  to  his 
child  as  to  copyhold  lands,  under  the  statute  of 
Charles  the  Second,  when  there  is  no  special  cus- 
tom authorising  the  lord  to  take  the  profits  or 
appoint  a  guardian  to  the  infant  copyholder, 
though  the  better  opinion  is  that  the  father  has 

(l)  Jnte,  p.  63.  b.  n.  Id.  &  13.  Gflb.  Ten.  n. 

(9)  EglHon*i  case,  S  RoH.     178.     Com.  Dig.  Cop.   (S.) 


Abr.  40.     Gard.   (P.)  pi.  1.     Flow.  897.  See  the  csms,  imle^ 
KeUw.  186.  a.  pi.  1.    Co.  Cop.     p.  63,  (n.  37.) 
».  59.  Tr.  136.    Co.  Litt.  88. 
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that  power  (3) ;  and  it  is  to  be  recollected  that  the 
guardianship  of  such  infant  ceases  at  14,  though, 
by  the  custom  of  some  manors,  it  continues  till  15, 
and  even,  perhaps,, until  one-and-twenty  (4). 

By  the  custom  of  most  manors,  proclamation 
must  be  made  at  three  successive  general  courts, 
for  the  heir  to  come  in  and  be  admitted;  and 
where  general  courts  have  been  held  annually,  it 
would  seem,  therefore,  that  the  heir  has  three 
years  allowed  him  for  making  his  claim,  which 
time  must  of  course  be  allowed  to  the  guardian ; 
but  in  some  few  manors  the  old  law  prevails,  the 
custom  being  that  the  claim  must  be  made  within 
^  year  and  a  day  after  the  ancestor's  death. 

If  neither  the  infant  nor  his  guardian  appear 
within  the  period  prescribed  by  the  custom  for 
the  heir  to  claim  to  be  admitted,  the  lord  may 
seize  qtuyusque ;  but  an  infant,  even  before  the  sta- 
tute of  9  Geo.  1.  c.  29.,  was  not  bound  by  a  cus- 
tom that  the  lands  might  be  seized  as  forfeited, 
for  non-appearance  (5) ;  and  by  infancy  in  this 
particular  case,  I  apprehend,  is  meant  the  whole 
minority  of  the  heir,  and  not  that  portion  of  it 
only  during  which  the  heir  is  in  ward. 

And  now  by  the  above  statute  of  9  Geo.  1.  if  an 
infant  claiming  by  descent  or  surrender  to  will  (6)» 
does  not  appear  to  be  admitted,  either  in  pec- 

(3)  Ante,  p.  100^  106.   And  1  Ld.  Raym.  131. 
see  Keilw.  186,  a.  pi.  1.  *  (5)  Ante,  p..344. 

(4)  9  Wat^.  on  Cop.  109,  (6)  ^nte,  p.  345. 
110.     Wade  v.  Baker  &  Cole, 

VOL.  I.  SO 
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son  or  by  guardian,  after  the  customary  pro- 
clamations,  the  lonl  may  appoint  a  guardian  or 
attorney  to  the  infant,  for  the  purpose  of  such 
admittance  and  for  the  recovery  of  the  fine,  in 
the  manner  prescribed  by  the  act 

The  guardian  of  an  infant  copyholder  is  ac- 
countable to  the  infant  in  like  manner  as  a  so- 
cage guardian  in  freehold  cases,  except  indeed 
in  the  instance  of  a  special  custom ,  intitling  the 
lord  to  the  profits  of  the  copyhold  tenement,  dur- 
ing the  minority  of  the  infant  (7). 

It  would  seem  that  the  personal  service  to  the 
lord,  of  suit  of  court,  must  be  performed  by  the 
infant,  and  not  by  the  guardian,  it  being  in  all 
cases  the  infant,  and  not  the  guardian,  that  is  ad- 
admitted  (8) ;  but  that  an  infant  is  excused  fi*om 
services  until  the  age  of  14,  and  that  neither  the 
infant  nor  his  guardian  can  be  called  upon  to  do 
fealty  (9). 

The  interests  of  the  infant  copyholder  cannot 
be  affected  by  the  acts  of  the  guardian,  but  if  the 
guardian  commit  waste,  or  neglect  the  duties  of 
his  ofEpe,  he  shall  forfeit  the  wardship. 

Those  duties,  we  are  told  by  Mr,  Watkins(lO), 
are  two-fold.     In  the  first  place,  he  observes,  it 

0 

(7)  Seel  Leo. 266^  Ca.  357.  is  for  the  use  of  the  infant, 

ante,  p.  63.  Keilw.  186.  a.  pi.  1.     10  East, 

(S)  Ante,  p.  346.     And  yet  493-4. 
the  guardian  has  an  interest,  (9)  ^n/e,  pp.414,  415^419. 

Cro.  Jac.  99,    10  East,   494,  (10)  2  Vol.  on  Cop.  105-6. 

post.  n.  (11)  &  (12) ;  but  all 
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is  his  province  to  cultivate  and  manage  the  lands 
as  may  be  most  advantageous  for  the  infant ;  and 
for  this  purpose,  (he  adds)  he  may  make  such  a 
lease  as  is  warranted  by  the  custom,  so  it  exceed 
not  the  minority  of  the  ward  (11),  and  also  main- 
tain debt  for  the  arrears  of  rent  (12). 

In  the  next  place,  says  Mr.  Watkins,  he  is  to 
render  such  returns  to  the  lord  as  a  copyholder 


(11)  Cites  Wade  v.  Baker  & 
Cole,  1  Lord  Raym.  131.  Hut. 
16,  17,  in  Drury  v.  Fitch, 
And  see  10  East,  493.  Vide 
also  Cole  v.  Walle$,  1  Leo. 
328,  in  which  it  was  decided, 
that  a  guardian  appointed  by 
the  lord,  pursuant  to  a  custom 
of  that  nature,  might  maintain 
an  ejectione  custodiee^  or  at 
least  an  action  upon  the  case  in 
nature  thereof:  Vide  S.  C.  called 
Cole  V.  Wall  &  Bumell,  Cro. 
£liz.  224. 

(12)  Cites  Sowper  v.  Good- 
body,  Dj.  303.  a.  marg.  And 
see  1  Vern.  262.  Shoplane  v. 
Roydler,  Cro.  Jac.  98.  Bedell 
v.Con#to6ie,Vaug.  182-3.  Such 
guardian  may  also  avow  in  his 
own  name,  Vaill.  Dy.  303.  a.  n. 
(46) .  Wade  v.  Baker  &  Cole, 
sup.  Vide  also  The  King  v. 
The  Inhabitants  of  Oakley,  10 
East.  494-5 :  It  was  decided  in 
the  latter  case,  that  a  guardian 


in  socage  residing  on  the  ward's 
estate  for  40  days,  gains  a  set- 
tlement in  the  parish,  being 
irremovable  from  the  property 
during  the  guardianship ;  And 
see  Rex  v.  The  Inhabitants  of 
Wtlby,  2  Mau.  &  Sd.  509  :  But 
a  guardianship  in  socage  exists 
only  in  the  case  of  a  legal 
estate,  and  where  the  heir  takes 
by  descent.  Rex  v.  The  Inhabi- 
tants of  Toddington,  1  Bam.  & 
Aid.  560. 

A  trustee  or  mortgagee  in 
possession,  may  gain  a  settle- 
ment  by  40  days'  residence. 
Rex  V.  St,  MichaeVs,  Bath, 
2Doug.630.  Rex  y.The  Inhabi- 
tants of  Oakley,  sup.  2  Nolan, 
85  :  But  a  purchaser  under  JtSO 
cannot  gain  a  settlement  by 
40  days'  residence  on  the  pro- 
perty. 9  Geo.  1.  C.7-  s.  5 ;  and 
yet  he  is  irreijiovable.  Rex  v. 
Martley,  5  East.  40.  And  see 
ante,  pp.  22-3,  87  (n.  84).  . 
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may  render  by  another  (13).  He  must  pay  the 
rents  and  perform  the  rustic  or  agricultural  ser* 
▼ices,  as  to  plough  the  lord's  land,  to  reap  or 
gather  in  his  com,  &c.  (14). 


(IS)  Cites  Calth.  51-2. 


(14)  JnU,  p.  41S. 


I  ^M  ] 


CHAP.  IX. 


OF  TRUST  ESTATES. 


*  I  PROPOSE  to  divide  the  subject  of  our  present 
consideration  under  the  three  distinct  heads  of, 
Trusts  Executed,  Resulting  Trusts,  and  Exe- 
cutoiy  Trusts. 


Trusts  Executed.  (And  herein  of  contingent 
remainders f  and  of  the  lord's  recognition  of  trust's.) 

Copyholds  we  have  seen  are  not  within  the  sta- 
tute of  uses  (1),  but  when  a  surrender  is  made  by 
A.  into  the  hands  of  the  lord,  to  the  use  of  B.  in 
trust  for  C,  the  legal  estate  remains  in  B.  accord- 
ing to  the  express  terms  of  the  surrender,  and  C. 
has  no  right  but  in  equity :  and  although  no  trust 
should  be  expressed  in  the  surrender,  the  copy- 
holder, as  between  himself  and  any  other  persons, 
except  the  lord,  may  by  a  separate  instrument, 
so  model  the  usufructuary  interest  as  to  meet  all 
the  purposes  of  convenience  or  caprice,  yet  so 
only  that  the  equitable  interest,  (as  far  as  the  lord 
would  be  compellable  to  give  effect  to  any  in* 
strument,  the  object  of  which  was  to  unite  the 
legal  estate  to  the  equitable,)  should  not  be  in- 

(1)  i<n««/p.  104. 
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consistent  with  the  established  customs  of  the 
manor  (2);  and,  with  the  same  qualification  in 
favour  of  the  lord,  all  the  rules  which  our  courts 
of  equity  have  established  for  enforcing  moral  or 
natural  obligations  in  freehold  cases,  equally 
apply  to  copyholds  (3). 

Contingent  remahiders.  It  is  the  usual  practice 
in  settlements  of  copyhold  estates,  not  to  insert 
a  limitation  to  a  trustee  to  preserve  contingent 
remainders  (4) ;  and  the  reason  of  this  variation 
from  the  form  of  settlements  of  freehold  property, 
is,  that  any  contingent  remainders  limited  by  the 
surrender,  are  supported  by  the  freehold  in  the 
lord  of  the  manor :  this  reasoning  is  attacked  by 
Mr.  Watkins,  who  observes  (5),  that  it  appears 
rather  extraordinary,  that  an  estate  of  freehold  in 
the  lord  should  be  supposed  capable  of  support- 
ing a  copyhol^  remainder,  since  they  are  wholly 


(2)  Ante,  p.  SO. 

(3)  Anie,p.Q60,etBeq.  And 
when  a  person  who  has  pur* 
chased  a  copyhold  estate  in  the 
name  of  a  trustee^  who  is  ad- 
mitted, dies  intestate  and  with- 
out an  heir,  equity,  I  concdve, 
would  consider  the  purchase 
money  as  a  lien  upon  the  estate, 
and  decree  it  to  be  sold  for  the 
benefit  of  the  next  of  kin.  Sed 
vide  post.  p.  462,  &c.  as  to  an 
e<]uitable  escheat;  and  Belt's 
Supp,  to  Ves.  Sen.  p.  349. 


(4)  But  this  is  sometimes 
done  with  the  consent  of  the 
lord  'f  and  even  a  surrender  to 
A.  on  condition  to  perform  the 
will  of  the  smrenderor,  would 
vest  an  estate  in  the  dormant 
surrenderee,  sufiicient  to  supr 
port  a  contingent  ranainder 
limited  by  such  will.  Gale  v. 
Gale,  2  Cox  Ch.  Ca.  136. 

(5)  1  Vol.  on  Cop.  193.  And 
0ee  Atherley  on  Man*.  Sett, 
p.  365. 
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distinct  in  their  nature ;  but  that  learned  gentle- 
man seems  to  have  thought,  that  the  lord  would 
be  compellable  to  admit  the  contingent  remainder- 
man on  the  death  of  the  tenant  for  life,  on  whose 
forfeiture  the  lord  seized,  if  the  contingency  hap- 
pened in  the  life-time  of  such  tepant  for  life,  and 
that  because  of  the  lord's  own  act  in  accepting 
the  surrender  (6),  But  although  there  is  an  appa- 
rent inconsistency  in  a  freehold  interest  being 
capable  of  supporting  a  contingent  remainder  of 
copyholds,  yet  I  submit  that  the  interest  in  the 
lord,  and  that  only,  does  preserve  to  the  contin- 
gent remainder-man  a  right  which  would  not 
otherwise  exist;  for,  supposing  the  remainder- 
man, and  not  the  lord,  was  entitled  to  enter  upon 
the  forfeiture,  then  in  as  much  as  the  precedent 
estate  was  forfeited  before  the  period  when  the 
remainder  was  designated  to  commence,  it  could 
never  take  effect,  unless  indeed  the  rule,  that  a 
contingent  remainder  must  take  effect  either  dur- 
ing the  continuance  of  the  particular  estate,  or 
eo  instanti  that  it  determines,  is  not  applicable  to 
copyholds ;  and  I  can  discover  no  good  reason 
for  any  distinction  in  this  respect,  between  free- 
holds and  copyholds  (7),  except  only  in  the  effect 
of  the  forfeiture  by  the  tenant  of  the  particular 
estate,  which,  in  freehold  cases,  lets  in  the  first 
vested  remainder-man,  and  in  copyhold  cases 
brings  the  estate  into  the  hands  of  the  lord  for  the 

(«)  1  Vol.  on  Cop.  195.  (7)  See  2  Cox  Ch.  Ca.  141, 

in  Gale  v.  Gate. 
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life  only,  or  other  interest,  of  the  person  com- 
mitting the  forfeiture ;  it  being  decided,  that  the 
forfeiture  by  the  tenant  of  a  particular  estate  does 
not  affect  those  interested  in  remainder  (8).  And 
if  the  lord,  because  of  his  privity  in  the  settlement 
of  the  estate,  is  bound  to  admit  the  contingent 
remainder-man^  should  the  contingency  happen 
before  the  determination  of  the  particular  estate, 
is  not  the  lord's  possession  to  be  deemed  a  con- 
structive continuation  of  that  estate,  for  the  benefit 
of  such  contingent  remainder-man  ? 

But  the  expression,  that  the  lord  is  bound  to 
grant  the  estate  to  the  remainder-man,  agreeably 
to  his  ovirn  act,  on  the  happening  of  the  contin- 
gency, vrould  seem  to  be  incorrect,  as  the  admit- 
tance of  the  tenant  for  life  is  the  admission  of  all 
in  remainder  (9) ;  in  either  way,  however,  the 
right  is  preserved  to  the  contingent  remainder- 
man by  the  possession  of  the  lord ; — ^if  admittance 
be  not  necessary,  then  such  right  is  a  legal  one, 
and  if  it  be  necessary,  then  the  right  is  in  equity. 
And  it  is  to  be  observed,  that  ^though  the  in- 
terest of  the  particular  tenant  is  forfeited,  yet  the 
demiseable  nature  of  the  estate  continues,  and 
the  lord  may,  if  he  pleases,  re-grant  it  to  hold  by 
copy  (10):  and  the  existence. of  this  peculiar  qua- 
lity, even  after  the  union  with  the  freehold  in- 
terest, would  seem  to  explain  away  the  appai*ent 
inconsistency  of  the  interest  in  the  lord  being 

(8)  PosU  tit.  Forfeiture.  (10)  AnU,  pp.  17,  19,  109 

(9)  AnU,  p.  353.  &c.,  118. 
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capable  of  preserving  a  contiBgent  remainder  in 
copyholds. 

The  application  of  the  above  rule,  as  to  the 
destruction  of  the  particular  estate  before  the  hapr 
pening  of  the  contingency,  to  copyhold  lands,  is 
sanctioned  by  Chief  Baron  Gilbert,  who  says» 
"  If  an  estate  be  given  to  a  copyholder  for  life* 
*^  the  remainder  to  tlie  right  heirs  of  J.  S.  if  the 
**  tenant  for  life  die,  living  J.  S.,  there  it  seems 
**  clear  that  the  remainder  is  destroyed,  jfor  it 
*^  cannot  take  effect  as  by  the  limitation  it  ought. 
**  But  then,  if  tenant  for  life  in  that  case,  had 
"  committed  a'  forfeiture,  or  made  a  surrender, 
^'  and  then  living  tenant  for  life,  J.  S.  had  died, 
^^  it  seems  to  be  very  clear  that  his  right  heir 
^*  might  take ;  for  his  est^.te  in  remainder  vras 
**  not  to  take  qifect  after  the  determination  of 
^'  the  interest  of  tenant  for  life,  but  after  his 
''  death,  and  vi^hen  that  hs^pened  he  was  able  to 
**  take  (11)." 

The  lord's  interest  being  capable  of  supporting 
a  contingent  remainder,  was  also  recognized  in 
MUdmay  v.  Hungerford  (12)y  Lovell  v.  LoveH{XS)^ 
Hahergham  v.  Vincent  (14),  JStansfield  v.,  Haherg- 
ham{\S)y  Roe  d*  Clemett  v.  Briggs{XQ\  and  in 
many  other  cases. 

(11)  Ten.  265-6 ;    but  see         (16)  10  Ves.  283. 

i^.  n.  122.  (16)  16  East,  413 :  And.see 

(12)  2  Vem.  243.  1  Fcame,  470.  Paw$ey  &  Low- 

(13)  3  Atk.  12,  13.  doll.  Sty.  249,  273.    Margaret 

(14)  2  Ves.  Jun.  209,  210,  Podgef  scxise,  9 Co AQ7-  2Roll. 
214,  S.  C.  4  Bro.  Ch.  Rep.  364.  Abr.  794.  pi  6. 
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I  must  not,  however,  pass  over  an  interesting 
observation  of  Mr.  Watkins's  on  the  subject  now 
under  consideration.  He  says,  **  In  the  case  of 
"  freeholds  there  must  have  been  a  tenant  of  the 
"  freehold  against  whom  a  pnecipe  might  have 
"been  brought (17);  but  no  praecipe  can  be 
"  brought  of  copyhold  lands  as  such.  Claims  to 
"  copyhold  interests  must  be  supported  against 
"  strangers  by  plaint ^  and  against  the  lord  by  pe- 
"  tition.  With  respect  to  the  plaint,  one  would 
"  presume  that  the  law  would  be  analogous  to 
"  that  of  the  pn^cipe;  and,  consequently,  that 
"  the  rule  would  therefore  apply :  since  there 
''  seems  to  be  the  same  reason  for  an  existing 
"  tenant  to  the  latter  as  the  former.  Though, 
"  perhaps,  the  right  to  sue  by  petition,  when  the 
"  premises  were  in  the  hands  of  the  lord,  may  be 
"  supposed  to  do  away  its  necessity  (18)." 

The  learned  reader  will  clearly  perceive,  that 
the  concluding  passage  removes  any  doubt  which 
the  whole  paragraph  may  raise,  on  the  question 
of  the  freehold  interest  in  the  lord  being  capable 
of  preserving  a  contingent  remainder,  as  it  leaves 
no  possible  ground  of  argument  against  that  po- 
sition, by  any  analogy  to  the  necessity  in  freehold 
cases,  that  there  should  be  a  person  against  whom 
a  pnecipe  might  be  brought:  more  especially 
from  the  circumstance  I  have  laid  some  stress 
upon,  of  the  continuation  of  the  demiseable,  and 

(17)  Se«  2  Cox  Ch.C*.  151.  (18)   1  Vol.  on  Cop.  193-4. 
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consequently  of  the  copyhold,  quality,  after  the 
forfeiture  to  the  lord  (19). 

It  is,  at  all  events,  quite  clear  that  there  is 
no  distinction  between  freehold  and  copyhold 
estates,  in  those  cases  where  the  particular  estate 
expires  before  the  happening  of  the  contingency, 
but  that  if  a  tenant  for  life  of  copyholds,  who 
has  forfeited  his  interest  to  the  lord,  should  die 
before  the  remainder  becomes  vested,  such  re- 
mainder can  never  take  effect  (20). 

It  has  been  suggested  that,  as  the  lord,  in  case 
of  a  forfeiture  by  tenant  for  life,  is  intitled  to  the 
land  for  his  own  use  during  such  particular  estate, 
a  limitation  to  a  trustee  to  preserve  contingent  re- 
mainders should  be  always  inserted  in  copyhold 
settlements,  the  same  as  is  done  in  freehold  cases, 
that  is,  when  the  legal  inheritance  is  not  vested  in 
a  trustee  (21).  And  again,  that,  as  on  a  limitation 
to  A.  for  life,  with  remainder  over  to  B.,  the  estate 
of  B.  cannot  take  effect  in  possession  till  the 
death  of  A.,  and  that  the  lord  may  enter  between 
the  determination  of  A.'s  estate  and  his  death, 
it  is  therefore  proper  in  limiting  a  remainder 
of  copyholds,  to  limit  the  estate  expressly  to  A., 


(19)  And  see  3  Atk.  12, 13. 
2  Vern.  243.  1  Fearae,  470. 
Chapman  v.  Blissett,  Ca.  Temp. 
Talb.  151. 

(20)  Lanev.  PannM,  1  Roll. 
Rep.  238,  317,  438.  Haberg- 
ham  y.  Vincent,  2  Ves.  Jun. 
214.  S.C.  4Bro.Ch.Rep,364. 


Gab.  Ten.  265,  303.   1  Fearae, 
470,  471. 

(21)  Atherley's  Man*.  Sett. 
570.:  And  see  Stansfield  v.  Ha-- 
herghum,  10  Ves.  282  \  and  the 
observations  on  S.C.  post.  tit. 
'  Right  of  property  in  Trees  & 
Mines.* 
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for  his  natural  life,  and  from  and  titer  the  deter- 
mination of  that  estate  by  death,  /arfeituret  or 
otherwise,  to  the  use  of,  &c;  (22). 

I  agree  in  the  expediency  of  thes^  suggestions^ 
but  I  apprehend  that  the  lord  would  not  be  com- 
pellable to  accept  a  surrender  so  framed,  and 
which  would  be  calculated  to  defeat  his  right  of 
entry  for  the  forfeiture  of  a  tenant  for  life,  or  other 
particular  estate ;  this  would  at  least  merit  great 
consideration  by  any  steward,  to  whom  a  sur- 

> 

render  of  that  nature  should  be  proposed. 

The  tardus  recognition  of  trusts.  A  doubt  has 
frequently  arisen  in  practice,  whether  the  lord  of 
a  manor  is  bound  to  take  notice  of  the  trusts 
which  a  copyholder  may  be  desirous  of  creating, 
and  the  reason  generally  assigned  by  stewards 
for  refusing  to  record  notice  of  trusts,  is,  that  the 
lord  would  be  involved  in  any  breach  of  trust  on 
the  part  of  the  trustee :  it  is,  however,  quite  ab- 
surd to  suppose  that  the  lord,  who  is  merely  cus- 
tom's instrument,  should  be  bound  to  see  to  the 
performance  of  any  trusts,  expressed  in  or  re- 
ferred to  by  the  surrender. 

Although  I  cannot  conceive  that  the  lord  is 
compellable  to  take  notice  of  any  private  agree- 
ment or  trust  of  the  parties,  yet  to  refiise  a  copy- 
holder the  privilege  of  surrendering  upon  par- 
ticular trusts,  or,  at  least,  of  referring  in  the 
surrender  to  the  deed  or  other  instrument  by 

(22)  1  Watk.  on  Cop.  197-   Post  tit.  Forfeiture. 
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which  it  is  proposed  to  declare  the  trasts,  is, 
tinder  ordinary  circumstances,  an  act  of  great 
injustice,  as  it  iuTolves  him  in  considerable  addi* 
tional  expense  in  substituting  a  set  of  legal  limi- 
tations, or  in  the  still  greater  evil  of  putting  it  in 
the  power  of  the  trustee,  if  unjustly  disposed,  to 
defeat  the  objects  of  the  trust,  leaving  the  cestui 
que  trusts  no  remedy  but  in  equity  [see  Robes 
V.  Bent  &  Cocky  Mo.  552] ;  and  for  want  of 
the  aid  of  the  statute  of  uses,  the  various  pro- 
visions of  a  marriage  settlement,  can  seldom  be 
carried  into  complete  effect  as  to  copyhold  pro- 
perty, without  the  intervention  of  a  trustee. 

I  must  also  protest  against  the  pertinacity  of 
stewards  of  manors,  in  sometimes  refusing  to 
enrol  a  marriage  settlement,  or  other  deed  of 
trust,  merely  with  reference  to  the  date  of  it  and 
the  names  and  descriptions  of  the  parties ;  as  it 
is  only  deferring  the  disclosure  of  the  particular 
trusts,  until  a  necessity  arises  of  some  copyhold 
assurance  on  the  part  of  the  trustee,  when  the 
court  will  satisfy  itself,  by  the  production  and 
inrolment  of  the  relative  provisions  of  the  deed, 
of  the  propriety  and  consistency  of  the  proposed 
act ;  and  in  the  mean  time,  as  the  tenancy  is  filled 
by  the  trustee  or  his  heir,  the  lord  can  sustain 
no  inconvenience:  but  the  right  to  call  for  a 
complete  disclosure  of  the  trusts  on  the  admit- 
tance of  a  trustee  (23),  is  consequent  on  the  right 
to  refuse  to  take  notice  of  any  trusts  whatever. 

(95)  See  IS  Ves.  S40  in  Lord  Kensington  v.  ManssU. 
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And  when  the  legal  estate  is  not  vested  in  a 
trustee,  the  uses  should  be  specified,  as  it  might 
be  very  inconvenient  to  frame  the  surrender  with 
reference  to  the  uses  of  a  settlement  of  freehold 
property  (24). 

Viewing  this  question  merely  as  it  regards  the 
lord's  interest,  I  am  at  a  loss  to  discover  any  good 
reason  for  withholding  from  the  copyholder,  the 
privilege  of  putting  notice  of  such  trusts  as  he 
may  be  desirous  of  creating,  upon  the  face  of  the 
court  rolls;  except,  indeed,  that  according  to 
the  dictum  of.  Lord  Mansfield,  in  Burgess  v. 
Wheate  (25),  if  the  lands  escheat,  the  lord  shall 

(24)  See  the  observations  of     Keeper  doubted  whether  the 

estate  should  escheat  discharged 
of  the  trusts. 

In  Doe  d.  Freestone  v.  Par- 
rati  8s  Wife,  5  T.R.  655,  (which 
decided,  that  a  surrender  by  the 
husband  alone,  passed  no  inte- 
terest  in  a>pyhold  lands  devised 
to  him  and  his  wife  in  fee  by  a 
mortgagee  in  possession  under 
a  forfeited  mortgage,)  Lord 
Kenyon  C.J.  said,  ''  this  estate 
was  given  absolutely,  and  it 
has  been  considered  as  irre- 
deemable by  aU  the  partiea 
through  whose  hands  it  has 
passed.  If  the  mortgagee  con- 
veys subject  to  the  equity  of 
redemption,  that  right  may  be 
kept  alive  for  any  indefinite 
length  of  time  as  far  as  I  know : 
The  Court  .of  Chanceiy  has  de- 


Lord  Erskine,  C.  in  Lord  Ken" 
sington  v.  Mansell,  13  Ves.  244.. 
(25)  1  SirW.Bl.  167.  S.C. 
1  Eden's  Ca.  Ch.  177.  His  lord- 
ship there  says,  "  In  all  ma- 
"  nors  where  admission  is  ne- 
*'  cessary  to  alienation,  the  es- 
*'  cheat  is  absolute,  the  lord's 
consent  being  still  necessary. 
In  those  copyholds  the  lord 
is  not  bound  by  debts;  alie- 
**  nation,  or  trusts )  they  are 
'*  all  void  against  him.  But  if 
"  he  consents  to  a  condition, 
or  trust  on  the  court  roll, 
then  he  is  boimd  by  it,  for  he 
cannot  claim  against  his  own 
"  act."  An4  see  Sir  Harry 
Peachy  v.  The  Duke  of  Somer^ 
set,  1  Stra.  454.  Sed  vide  1  Sir 
W.  Bl.  179  5    where  the  Lord 
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not  be   subject  to  any  trusts,  to  which  he  is 
not  privy. 

But  it  may  be  urged  against  this  pertinacity, 
that  when  the  trusts  are  allowed  by  the  lord  to  be 
ienrolled  (26),  a  court  of  equity,  in  the  event  oi 
the  death  of  the  cestui  que  trust  without  an  heir 
and  intestate,  would  probably  decree  the  per- 
son having  the  legal  estate  to  be  a  trustee  for  the 
lord  (27) ;  whereas  it  should  seem,  that  when  he 


termined  that  it  may  be  pre- 
served for  50  years.  But  if 
so  years  have,  passed  without 
any  redemption^  in  whom  does 
the  legal  estate  vest } — ^In  the 
mortgagee;  and  it  would  es- 
cheat  to  the  lord  for  want  of  the 
hdr$  of  that  person, 

(26)  The  lord  partakes  of 
the  trust  by  an  inrolment  of  a 
surrender  to  a  purchaser^  or  to 
the  use  of  a  will,  see  3  Ves.  756 
in  Williains  v.  Lord  Lonsdale, 

(27)  In  the  above  case  of 
Burgess  &  Wheate,  Lord  Mans- 
field held,  that  a  trustee  could 
in  no  event  take  or  transmit  a 
benefit^  1  Sir  W.Bl.  162. :  and 
although  the  Master'  of  the 
Bolls,  (Sir  Thomas  Clarke) 
strongly  contended  against  the 

'  principle  of  an  equitable  escheat, 
yet  he  admitted  that  the  lord 
by  escheat  was  called  in  some 
places  quasi  hares ;  and  the  de- 
cision  in   Burgess  &   JVheate, 


that  the  escheat  of  a  trust  could 
not  be  enforced  in  equity  against 
the  heir  of  the  trustee,  was  in 
opposition  to"  the  opinion^  not 
only  of  Lord  Mansfield,  but 
also  of  Lord  Thurlow.  Middl^" 
ton  v.  Spicer,  Belt's  Ed.  Bro. 
Ch.  Rep.  1  Vol.  204.3  and  see 
Walker  v.  Denne,  2  Ves.  Jun, 
170.  Barclay  y,  Russell,  3  Ye&, 
430.  Yet  see  Cary  14,  15, 
where  it  is  said  '  If  cestui  que 
use  be  attainted  of  felony,  the 
lord  shall  not  be  aided  by  sub-, 
poBua  to  have  his  escheat ;  and 
if  the  heir  be  barred  by  the 
corruption  of  his  blood,  then 
the  feoffee  as  it  seemeth  shall 
retain  the  land  to  his  own  use;, 
cites  5  £.  4. 7.  Br.  Feoffments 
al.  uses,  pi.  34. 

It  may,  however,  admit  of  a 
doubt,  if  the  cestui  que  trust  pur-, 
chased  the  estate,  whether  equity 
would  not  consider  the  purchase, 
money  as  a  lien  upon  the  estate 
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has  not  assented  to  any  trusts,  equity  will  not 
assist  him,  so  long  as  he  has  a  legal  tenant  to 
'  perform  the  services  (28) ;  and  although  a  court 
of  equity  will  not  interpose  as  between  the  lord 
and  the  heir  of  the  trustee  claiming  to  be  ad- 
mitted, when  the  cestui  que  trust  dies  without  an 
heir  (29),  yet  a  court  of  law  will,  in  such  a  case, 
compel  the  lord  to  admit  the  heir  of  the  trustee, 
to  enable  him  to  try  his  title  (30) ;  and  when  so 
admitted,  we  have  yet  to  see  what  equity  the 


for  th6  benefit  of  faiB  next  of 
kin.    Anie,  p.  454. 

Since  the  publicatipn  of  the 
first  edition  of  this  work,  the 
profession  have  been  favoured, 
nnderthe  well-merited  sanction 
of  Lord  Chancellor  Eldon,  with 
a  most'  useful  supplement  to 
the  Equity  Reports  of  Mr.  Ve- 
Sey,  sen.  by  Mr.  Belt,  who,  in 
his  notes  to  the  case  of  Fawcet 
&  Lowiher,  p.  34S,  has  noticed 
the  author's    observations  on 
the  dbctrine  of  an   equitable 
escheat,    and    dissents    from 
the  opvBatm  he  has  ventured 
to  express,  that  equity  would 
decree  the  estate  to   be  sold 
for    the    benefit  of  the  next 
6f  kin,  when  the  ceshn  que 
iruH,  a  purchaser,  dies  intes- 
tate, and  without  heirs,  as  the 
Mlowing  passage,  to  which  I 
beg  to  call  the  reader's  parti- 
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cular  attention,  will  shew,  vbr 
'*  The  author  of  these  notes,  in- 
"  dividually,  cannot  assent  to 
*'  this  opinion,  because  the  mo> 
''  ney  having  been  inverted  tik 
an  actual  purchase  of  land, 
must  have  lost  its  peconiaiy 
nature,    which  alone   oouU 
create  any  equity  whatever 
"  in  favour  of  sueh  next  of  kin. 
^'  He  submits  the  point  as  he 
ifinds  it  5  and  still  the  great 
question  remains,  as  to  whe- 
*'  ther  there  ought  to  be  any 
**  escheat  at  all  of  tnut  estates, 
''  subject  to  the  cases  and  ob- 
"  servations  above  referred  to.** 
(98)  3  Ves.  767.  1  Bro.  Ch. 
Rep.  805.     1  Sir  W.  Bl.  175-9. 
(39)  H^UUanuy.LordLont' 
dale,  3  Ves.  756. 

(30)  The  King^v.  Coggan 
and  another,  6  East,  431.  S.C. 
S  Smith's  Rep.  417. 
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lord  has,  paramount  such  heir,  supposing  him  to 
have  refused  to  take  notice  of  any  trusts. 


RESULTING  TRUSTS. 

The  person  to  whom  the  legal  estate  in  copy- 
holds is  surrendered  or  granted,  will  be  decreed 
in  equity  to  be  a  trustee  for  him  who  advances 
the  purchase  money  or  fine  of  admission,  on  due 
proof  of  the  fact  of  such  payment ;  and  in  manors 
where  copyholds  are  granted  for  two,  three,  or 
more  lives  in  succession,  if  one  only  of  the  cestui 
que  vies  pay  the  fine,  the  other  lives  are  trustees 
for  him(i31),  whether  or  not  there  is  a  custom  for 
the  first  taker  to  surrender  the  copy  (32). 

And  the  trust  of  an  estate jMmr  a/utre  vie  of  copy-^ 
holds,  shall  go  to  the  executors  or  administrators, 
the  same  as  in  the  case  of  freehold  property  (33). 


<S1)  Benger  ▼.  Drew,  1  P.W. 
780.  Withers  v.  mthers  and 
others,  Axnb.  151.  Roe  v.  Sum- 
merset, 2  Sir  W.Bl.  694.  Rum- 
bold  v.  Rurt^old,  Apr.  1761.  «6. 
(mai^.)  S.  €.  cited  in  Dyer  ▼. 
Dyer, «  Cox  CluCa.  9«.  1  Watk. 
on  Cop.  233.  2  Atk.75.  Good- 
right  d.  LangMd  v.  Hodges, 
I  Watk.  on  Cop.  2«7.  F^nch 
v.  Rnch,  15  Vea.  43.  And  see 
Rider  ▼.  Kidder,  10  Ves.  360. 

(32)  2  Freem.  123.  ca.  138. 

VOL.  I. 


Smith  V.  Baker,  1  Atk.  385. 
Howe  y,  Howe,  1  Vem.  415. 

(33)  Howe  y.  Howe,  Withers 
V.  Withers,  sup.  Rundle  ▼• 
Rundle,  2  Vem.  264.  GoodUtle 
&  Hodges,  sup.  And  see  Wat" 
kins  Y.  Lea,  6  Ves.  633,  where 
the  trust  was  held  to  pass  under 
the  residuary  dispontion  of  per- 
sonalty^ and  not  under  a  pre- 
vious devise  of  freehold  and 
copyhold  property,  but  by  the 
custom  of  the  manor  the  trust, 

2  H 
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Iq  Smith  V.  Baker  (34),  it  was  held,  that  al- 
though there  be  a  custom  in  a  manor,  that,  who* 
ever  purchases  in  it,  the  estate  shall  shall  go  in 
succession,  yet  if  A.  purchase  for  his  own  and 
two  other  lives,  and  by  his  will  devises  all  his 
estates  generally,  he  has  an  equitable  interest, 
and  the  legal  tenant  according  to  the  custom, 
is  a  trustee  for  him. 

But  where  on  a  grant  to  three  successively, 
there  was  no  custom  for  the  first  taker  to  sur- 
render the  copy  and  dispose  of  the  estate,  and 
no  proof  of  either  having  paid  the  fine,  the  court 
would  not  decree  the  remaining  life  to  be  a  trus- 
tee for  the  first  taker  (35). 

And  the  presumption  which  is  raised  from  the 
payment  of  the  purchase  money,  may  be  rebutted 
even  by  parol  evidence  (36). 

The  purchase  in  the  name  of  a  child,  or  nomi- 
nating a  child  as  a  cestui  que  vie  in  the  purchase 
of  a  copyhold  for  lives,  is,  from  the  natural  obli- 
gation of  a  father  to  provide  for  his  child,  a  cir- 
cumstance  of  evidence  to  rebut  a  resulting  trttst 
of  copyholds  (37), .  unless  the  father's  intention 


in  case  of  intestacy,  was  distri- 
bntable  as  personal  estate,  and 
tlietestaitair  had  other  copyhold 
property. 

<M)  lAdL385.;  and  see  C2arAr 
▼.  Dmmen,  I  Ch.  Ca.  310. 

964. 

(d6)  Dfer  y.  Dper,   Good- 


fighi  ▼.  Hodg^,  ante^  p«  465. 
1^ Vem.  366.  Taylor  ▼.  Taylar^ 

lAtk.386*-7. 

(37)  Mumma  ▼.  MiMiifNi> 
^  V^m.  19.  1  £q.  Gas.  Abr. 
382.  pi.  8.  T^lor  ▼.  TayUr^ 
sup.  Dyer  ▼•  Dyer,  sap.  (wldch 
ovenuled  the  case  of  DicJfcimaii 
V.  SJuuD,  1  P.W.  11«.  n.  (1). 
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that  tke  ehildsett  sJhioald  be  eonsidcaved  aa  tru9* 
tees  for  him  be  jshewn  by  atHiie  cositempQrimeims 
€Ec<(38);  and  this  without  regajrd  to  wy  otbfsr 
provision  which  the  child  may  have  (39). 

And  where  a  father  purchased  copyhold  lands 
in  his  son's  name,  although  the  fatber  C0ntitmfid 
in  possession  till  his  death,  it  was  considered  as 
an  advancement  for  the  son,  and  not  a  trust  for 
the  father  (40).;  but  this  was  On  the  groumd  that 
the  father  is  the  natural  guardian  of  his  son :  And 
in  Murless  v.  FranJelin  (41),  Lord  Eldon  held, 
that  possession  taken  by  the  father  at  the  time, 
would  amount  to  evidrace  that  be  intended  the 
purchase  to  be  for  his  own  benefit :  And  vofaea 


«  Tol.  Col.  Jurid.  291.))  and 
see  Lamplugh  y.  Lamphtgh, 
1  P.W.lll.  BedmeUv.Biwme 
^Kingdamer.  Bridges,  died  in 
Dyer  &  Pffer.  Scroope  Y.Scroope, 
lCh.Ca.28.  Lard  Grey y. Lady 
Grey,  ib.  296.  S.C.  Fiiich,  338. 
MlUQi  V.  EUiot,  8  Ch.  Ca.  231. 
3SaBc.d67.  Shaki  y.  Shalm, 
8  EittenL  252.  Woodman  y. 
Morrd  et  us.  Ib.  38.  Crop  ▼. 
Norton,  2  Atk.  75.  SUkman 
y„  49hdown,  2  Aik.  480.  Jen^ 
wmgB  y.  SOieek,  1  Vera.  MT. 
Shejkld  y.  Lord  Mulgraoe, 
5  T.  R.  574.  Swift  d.  Farr  y. 
Datds,  8  East^  354  (n.  a). 
Fmch  V.  .Bntk,  15  Vcs.  48. 

(38)  dByer  v.  Dyer,  ElU0i 
y.  EUiot,  nbi  mp.    Ehrand  y. 


Dancer,  2  Ch.  Ca.  26.  Sunft 
d.  Farr  v.  Daoii,  Woodman  & 
Marrel,  sup.  MurJeu  &  fFift 
v.  FrankUu,  I  Swanst.  13. 

(39)  Dyer  v.  Dyer,  mf. 
anie,p.281.  Bttt8eeFincb^341. 

(40)  Taylor  y.  Taylor,  I  Aik. 
386.  2  Aik.  480.  LoHqdugh 
▼.  Lamplugh,  sup.  In  DModfr- 
wel  y.  DomdMotl,  1  Gh.  Ca.  861^ 
the  Lord  Keeper  agreed  that 
Ihe  ftther  bdng  lord  df  the 
BMDor^  eoold  not  dedase  ^e 
trusts  of  copyholds  g^«nted1b 
his  son^  though  he  took  the 
profits  by  hi^  consent.  The 
Reporter  adds  ^*  Eadem  die' 
decreed    between  Bolfofd    & 


«> 


(41)  Sop. 

2  H  « 
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the  purchase  is  of  a  reversionary  interest,  pos- 
session can  afford  no  evidence  until  the  death  of 
the  tenant  for  life  (42). 

It  would  also  seem  that  a  purchase  in  the  joint 
names  of  father  and  son,  would  be  deemed  an 
advancement  of  the  son,  and  not  a  resulting  trust 
for  the  father  (43) :  The  right  of  a  son  may,  how- 
ever, be  controlled  by  some  particular  custom(44). 

A  purchase  in  the  name  of  a  wife  would  be 
equally  an  advancement,  as  in  the  case  of  a  child, 
but  if  the  purchase  were  in  the  names  of  the  wife 
and  a  stranger^  it  would  be  a  resulting  trust  for 
the  husband,  as  far  as  related  to  the  estate  of  the 
stranger  (45). 

But  where  there  is  no  moral  obligation  to  make 
a  provision,  this  doctrine  does  not  apply ;  so  that 
a  purchase  in  the  names  of  nephews  and  nieces, 
will  not  be  considered  as  an  advancement  for 
them,  unless  aided  by  clear  evidence  of  inten- 
tion (4  6);  and  certainly,  therefore,  not  so,  when 

(42)  MurUss  &  Franklin,  (46)  Taylor  y,  Alston,  died 
1  Swanst.  13.                                 UiDyerk  Dyer,  uhi  sup,  Good^ 

(43)  ScroopeY.  Scroope,  1  Ch.  right  d.  Langfield  v.  Hodges,  uW 
Ca.^8.  BackY,Andrews,2yem,  sup.  But  according  to  Strand 
120.  S.  C.  Pre.  Ch.  1.  but  see  v.  Dancer,  2  Ch.  Ca.  26.  a  pnr- 
SHleman  y,  Ashdown,  2  Atk.  chase  in  the  names  of  gnuid- 
480.     Pole  V.  Pole,  1  Ves.  76.  children,  the  father  being  dead, 

(44) Edwards  v. Fldel,SMsdd.  would  be  a  provision  for  the 

237.     And  see  Greenwood  v.  grandchildren^  and  not  a  trust. 

Hare,  1  Ch.  Rq).  272.  unless  a  contrary  intention  was 

(45)  Back  v.  Andrews,  sup.  declared  at  the  same  time ;  sed 

Kingdome  v.  Bridges,  2  Vem.  qu^e?  Ante,]^.9S3,98\'4*  And 

67.    Benger  Y.Drew,  1  P.W.  see  Right  &  Bawden,  3  East, 

7«0.    2^Freem.33.  260. 
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the  purchase  is  in  the  names  of  great  nephews 
and  nieces  (47). 

If  a  copyholder  surrender  or  devise  his  estate 
to  a  trustee,  in  trust  to  sell  for  payment  of  debts, 
or  for  other  partial  purposes  of  conversion,  the 
surplus  estate,  after  the  objects  of  the  trust 
are  satisfied,  or  the  whole,  should  those  objects 
entirely  fail,  vnll  belong  to  the  customary  heir, 
by  way  of  resulting  trust,  the  same  as  in  free- 
hold cases.(48). 

And  where  two  copyholders,  upon  a  treaty  of 
marriage  between  them,  surrendered  their  respec- 
tive copyholds  to  the  use  of  them  and  the  sur- 
vivor of  them,  and  the  marriage  did  not  take 


(47)  Edwardi  v.  Fidel,  3 
Madd.  237.  See  this  case^  ante, 
p.  30.  I  apprehend  that  the  pre- 
sumption, could  not  be  held  to 
extend  to  natural  children,  ante, 
pp.  263    (n.  241),  284^    but 

seeFeame'sP.W.  327. 

(48)  CfTise  V.  Barley  &  Bau- 
son, 3  P.W.  20.  N.  (1).  ih,  22. 
Wilson  ▼.  Major,  11  Ves.  205. 
Lowes  v.  Hackward,  18  Ves. 
168.  And  see  Cheto  v.  Chew, 
Nels.  Ch.  Rep.  190.  But  the 
effect  of  the  surrender  or  devise 
may  be  to  break  the  descent  to 
the  heirs,  and  make  them  take 
as  purchasers.  Swaine  v.  Bur- 
ton,  15  Ves.  365.  The  follow- 
ing cases  wlU  be  found  inte- 
resting on  the  subject  of  result- 


ing trusts  in  favour  of  the  heir. 
MallaharvMallahar,  Ca.Temp. 
Talbot,  78.  Durour  v.  Mot- 
teux,  1  Ves.  322.  Cook  v. 
Duckenfield,^K\k,h67.  Hewitt 
V.  Wright,  Belt's  Ed.  Bro.  Ch. 
Rep.  1  Vol.  86.  Fletcher  v. 
Ashbumer,  lb,  497'  Ackroydr. 
Smithson,  ib.  503.  Robinson  v. 
Taylor 8f  others, 2  i&.589.  Collins 
V.  Wakeman,  2  Ves.  Jun.  683. 
Sheddon  v.  Goodrich,  8  Ves.  481 . 
Berry  v.  Usher,  11  Ves.  87. 
Wright  V.  Wright,  16  Ves.  188. 
Hooper  v.  Goodwin,  18  Ves. 
156.  Fan  v.  Barnett,  19  Ves. 
102.  .HiW  v.  Cock,  I  Ves.  & 
Bea.  173.  Maugham  v.  Ma- 
son, Ib,  410.  Ashby  v.  Palmer^ 
lMeriv.296. 
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plade  ftcctoding  ta  the  trealy ;  and  the  man  died, 
and  the  woman  entered  and  ei\joyed  the  property 
far  80  yean,  Lord  Jefferies  C.  decreed  a  re- 
iWMndef ,  and  m  acconmt  of  the  profits  firom  the 
death  of  the  man  (49). 

It  Bftay  he  proper  to  ohserve,  in  cdnclusion  of 
this' election,  that  if  a  copyhold  be  pun^dsed  by 
tibe  husband  in  the  joint  nanes  of  himself  and  his 
wife,  they  will  botii  aad  each  be  tenants  of  the 
entirety,  so  that  the  husband  cannot  cdien  or  de- 
vise the  estate,  to  the  prejudice  of  the  wife's 
right  of  swirorship  (50). 


EXECUTORY  TRUSTS. 

In  decreeing  an  execution  of  trusts  of  copy- 
holds, a  court  of  equity  is  governed  by  the  same 
rules  as  prevail  with  respect  to  freeholds,  and  it 
Aerefore  distinguishes  between  trusts  executed 
and  executory. 

So  where  a  surrender  was  made  of  an  estate 
of  the  nature  of  borough  english,  to  the  use  of 
trustees,  in  trust,  after  payment  of  an  annuity  and 
some  particular  debts^  to  surrender  the  same  to 
the  use  of  the  heirs  of  the  body  of  the  husband 
and  wife,  who  had  two  sons ;  and  when  the  an- 
nuities had  ceased,  and  the  debts  were  satisfied, 

(49)Haj»<mdv.flic*#,lVcni.  Andrews,  «  Vem.   120.   S.C. 

4^-  Pre.  Ch.  1.  Purefoy  &  Rogen, 

(50)  Green  d.  Crew  v.  King,  «  Ler.  39. 
3  Sir  W.Bl.  1«11.     Back  v. 
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each  of  the  sons  claimed  the  s^oirender  in  their 
favour,  the  eldest  as  heir  at  common  law,  and  the 
youngest  as  heir  by  the  custom ; — ^but  the  ti^iist . 
being  merely  executory,  thfe  court  direeted  a  sur- 
render to  be  made  to  the  eldest  son,  as  heir 
general  by  the  common  law  (51). 

And  in  Roberts  v.  Dixwell  (52)^  the  trust  being 
executory,  the. Court  of  Chancery  directed  a  can- 
yeyance  to  foe  made  according  to  the  rule  of  com-' 
mon  law,  and  not  according  to  the  custom  of 
gavelkind. 

And  again,  by  analogy  to  the  rule  in  freehold 
cases,  that  an  executory  interest  cannot  be  passed 
except  by  a  fine  operating  as  an  estoppel  (53), 
but  that  whatever  is  descendible  is  the  subject  .. 
of  devise  and  contract  (54),  it  would  seem,  that 
an  executory  interest  in  copyholds  cannot  be 
bound  by  a  surrepder,  as  that  assurance  does  not 
operate  by  estoppel  (55),  but  that  it  may  be  trans- 
ferred by  such  modes  as  an  executory  interest  in 


(51)  Starkey  v.  Starkey,  in 
Ex.  Tr.  19  Q.  3.  7  Bac.  Abr. 
179.  Eatch.  168.  And  see 
Com.  Dig.  Cop.  (G.  1). 

(52)  1  Atk.  607.  Ante, 
p.  36-7.  See  further  as  to  the 
distinction  between  trusts  exe- 
cuted and  executory,  Bagshaw 
V.  Spencer,  1  Ves.  142. 

(53)  2  Feame,  528. 

(54)  16. 522.  1  Vol.  ib.  540, 
541-2.    Roe  d.  Perry  v.  Janes 


and  others,  1  H.  Bl.  33,  (cites 
Moor  et  ux,  v.  Hawkins,  in 
Cane.  1765.).  Jones  and  others 
V.  Roe,  lessee  of  Perry,  in  error, 
3  T.  R.  88,  cites  GoodtUle  d. 
Gumel  V.  Wood,  Tr.  14  G.  2. 
C.B. 

(55)  2  Feame,  528,  n.  (a), 
cites  Goodtitle  ▼.  Morse,  3  T.  R. 
365.  Taylor  &  Phil^,  1  Ves. 
229.  And  see  Feame's  P.  W. 
108. 
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freeholds  is  transferrable ;  and,  as  a  consequence, 
that  it  is  deviseable  (56),  and  may  be  extinguished 
by  release  (57),  and  would  be  bound  in  equity 
by  any  oontract  for  a  valuable  or  meretorious 
CQ9sideration  (58). 


(56)  2  Feame^  530.  Selwm 
T.  Selwin,  1  Sir  W.Bl.  225, 
354;'  S.  P.  8  Burr.  1134.  Roe 
d.  Jfh^  y.  GiiffUhs,  1  Sir  W  J31. 
605-6. 

(57)  3  Feame,  58.  ib,  529, 


530.  (n)  j  and  see  LampeVi  case, 
10  Co.  46.  b.  Wright  Y.Wright, 
1  Ves.  411. 

(58)  2  Fearne^  530.  Bahm 
T.  Treoor,  2  P.  W.  191.  Wright 
V.  Wright,  sup. 
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CHAP.  X. 

ON  THE  RELATIVE  RIGHT  OF  PROPERTY  OF 
THE  LORD  AND  TENANT,  IN  TREES  AND 
MINES. 

FIRST,  AS  TO  TREES. 

This  subject  appears  to  have  been  inyolved  in 
much  obscurity,  and  yet  it  is  governed,  I  conceive, 
by  clear  and  settled  principles,  similar  to  those 
which  prevail  as  to  freehold  estates,  and  by  which 
every  case  is  capable  of  easy  solution. 

Copyholders  ithas  been  shown,  are  considered 
as  tenants  at  will,  and  even  when  the  estate  is 
descendible,  the  tenant  has  only  s^  qtuisi  inherit- 
ance, and  can  do  no  act  which  would  prejudice 
the  lord's  right  in  case  of  escheat  or  forfeiture. 

In  analogy  to  the  rules  at  common  law,  the 
copyholder,  whether  of  inheritance,  or  for  life,  or 
years,  has  the  same  possessory  interest  in  the 
trees,  as  he  has  in  the  land. 

But  he  is  equally  as  incapable  of  cutting  down 
trees,  or  doing  any  other  act  to  the  injury  of  the 
freehold,  except  with  the  lord^s  concurrence,  as  a 
tenant  for  life  or  years  of  freehold  lands  is,  with- 
out the  concurrence  of  those  in  whom  the  re- 
mainder in  fee  simple  is  vested  ;  *  yet,  as  the  law 
in  copyhold  cases  takes  notice  of  all  reasonable 
customs,  a  copyholder  of  inheritance,  under  an 
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immemorial  usage,  may  exercise  an  absolute  pro- 
prietary right  over  trees,  or  other  thing  appendant 
to  the  copyhold  tenement :  but  by  the  same  rule, 
a  copyholder  for  life  or  years,  is  not  permitted, 
CFen  iiodw.an  alVedged  usage,  to  cut  tknber; 
finch  a^qatom  being  considered  too  unreasonable 
to  be  supported :  it  i&  to  be  obserred,  howerer, 
that  by  a  copyholder  for  life  or  years,  is  meant  a 
person  to  whom  such  an  interest  is  granted  by 
tjiie  lord,  and  not  the  particular  tenant  whose 
estate  is  carved  out  of  the  inheritance  by  the  co- 
pyholder in  fee ;  luur.^  copyholder  for  life  with  <a 
pow^r  to  renew,  or  who  by  the  custom  is  allowed 
to  nominate  .his  succe^aor^ 

1 ,9hall  jiow  proceed  .to  a  reference  to  the  cases 
whiph  have  been  deqided  on  the  subject  under 
discu^sion^  establishing^  as  I  conceive,  the  .above 
premises,  and  this  deduction  frqin  them,  namely, 
that,  in  the  absence  of  any  particular  cwston^, 
neither  the  lord  without  the  conseAt  of  the  te- 
nant (1),  nor  the  teoaot  witjioot  the  license  of  the 
lord  (2),  can  cut  down  trees,  any  ;more  than  the 
particular  tenant  in  possession,  without  the  Leav^ 
of  the  remainderiman  in  fee,  or  the  remainder- 
man in  fee  without  the  concurrence  of  the  parti* 
cular  tenant,  can  cut  down  trees  in  freehold 

(1)  This  is  now  fiilly  esta^  first    edition    of    the   present 

blished  by  the  case  of  White-  Vork. 

church  v.  Holvxnihy,  4  Man.  &         (2)  See  Edwards  v.  Heather, 

Sel.  S40^  19  Ves.  813^  reported  SeL  Ca.  in  Ch.  Temp.  King,  3. 

since  the  publication  of  the  6  Vin.  Cop.  (SL  e.  2).  pL  13. 
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CBBCB ;  except,  indeed,  that  by  custom,  tbe  license 
of  the  lofd  under  the  terms  of  the  .original  grant, 
to  an  act  partaking  of  an  absolute  unrestrained 
dominion  over  copyhold  lands  ofinkeritaneej  may 
be  presumed,  in  analogy  to  the  exemption  from 
waste,  frequently  attached  to  the  interest  of  the 
"tenant  for  life  or  years  of  freehold  lands. 

The  readerwill  find,  that  the  possessory  interest 
of  the  tenant  in  the  trees  upon  bii»  copyhold  land, 
was  distinctly  rec<^nized  in  H^don  &  Smith's 
case,  13  Co.  69,  Godb.  173-4.  Hockey  v.  Hug- 
gens,  Cro.  Car.  220.  8.  C.  W.  Jones,  245.  Earl  of 
Kent  V.  WalterSy  12  Mod.  31 7.  Askmead y.  Ranger, 
12  Mod«  378,  11  Mod.  18,  Salk.  638,  Comy.  71, 
1  Lord  Raym.  551,  Holt,  162,  Fortes,  152;  and 
in  Lord  Banbury's  CMe,  11  Mod.  94-5  (3). 

And  that  th^  proprietary  right  over  tr^es  hf 
partictdar  custcm,  is  established  in  the  copy- 
holder of  inheritance,  or  for  life,  with  power  to 
renew,  or  to  nominate  his  successor ;  but  is  denied 
to  the  grantee  for  life  without  such  power,  by  the 
authorities  of  Stebbing  v.  'Gosnal,  Cfo.  Eliz.  029. 
Earl  of  Northumberland  v.  WAeekr  and  others, 
1  Bulst.  158,  citing  IjutteraU  &  Wooffs  case, 
C.  B.  Brownl.  236.  Anm.  Noy,  2.  Anon. 
Winch,  1.  Hob.  11.     Glascock  &  Peche,  P.  6  Ja. 

(3)  Vide  filso  the  late  case  lan4\)ro^^^^  ^^  1^  sufficient 

of  W}Mechurch  &  Hohoorihy,  for  estovers.     Gilb,  Ten.  239, 

ante,  p.474.  Butitwas formerly  240.    Godb.  174,  cites  Doytte** 

thought  that  the  lord  might  cut  case,  Mich.  25  &  26  Eliz. 
down  the  trees  on  copyhold 
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B.  cited  2  D'Anv.  426(4).  Brack  v.  Spencer, 
Hob.  6,  Brock  v.  Beare,  1  Bulst.  50.  Fuller 
V,  Terry,  1  Roll.  Abr,  609.  Rowles  &  Mason, 
1  BrownL  132.  2  Brownl.  86,  192.  2  D'Anv. 
426.  Powel  &  Peacock,  Cro.  Jac.  29,  Noy,  2. 
Rockey  v.  Huggens,  Cro.  Car.  220.  Cog-^  & 
l>orf,  Sty.  233.  Mardiner  v.  JE//to<,  2  T.  R.  746. 
And  see  Dal.  8.  Lex  Man.  63-4.  Gilb.  Ten. 
237.     2  Ves.  303. 

I  have  already  stated  that  there  is  a  distinction 
between  a  grantee  for  life  or  years  of  copyholds, 
and  the  particular  tenant  whose  estate  is  carved 
out  of  the  inheritance :  and  in  the  case  of  Denn 
d.  Joddrell  v.  Johnson  (6),  which  was  an  action  of 
ejectment  by  the  lord  for  a  supposed  forfeiture 
by  tenant  for  life,  the  Court  of  King's  Bench 

* 

ruled,  that  although  a  copyholder  for  life,  under 
a  grant  by  copy  for  life,  cannot  cut  timber,  yet  a 
copyholder  of  inheritance  having  power  to  do  so 
by  the  custom  of  the  manor,  may  make  a  person 
to  whom  he  gives  a  life  interest  only  in  the  estate, 
dispunishable  for  waste,  and  this  on  the  ground, 
that  the  whole  inheritance  is  out  of  the  lord ;  and 
the  above  case  coming  within  that  distinction, 
the  plaintiff  was  nonsuited. 

It  frequently  happens  that  the  copyholder  is 
allowed  by  the  custom  of  the  manor,  to  cut  down 

(4)    This   case  is   also  re-  inheritance^   but  that  is  pro- 
ported  in  4  Leo.  238  -,  and  the  bably  an  omission, 
custom  is  not  stated  there  to         (5)  10  East^  266. 
be  confined  to  copyholders  of 
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timber  for  repairs  only,  and  when  that  is  the  ease 
and  he  does  not  make  immediate  use  of  the  tim- 
ber, the  intention  of  cutting  it  for  the  purpose  of 
repairs,  and  of  applying  it  in  due  course,  will  be 
evidence  to  the  jury  in  any  action  for  a  supposed 
forfeiture  (6.) 

When  the  custom  is  to  have  wood  for  repairs 
or  other  necessary  usesy  the  right  to  sell  any  part 
of  it  will  not  be  supported  but  upon  the  clearest 
evidence  of  usage :  So  in  Slackett  v.  Lowes  (7), 
where,  by  an  agreement  in  1656,  between  the 
lord  and  customary  tenants,  the  former  was  au- 
thorised to  take  and  dispose  of  wood  and  under- 
wood, leaving  sufficient  for  the  necessary  use  and 
occasions  of  the  tenants,  and  making  them  rea- 
sonable satisfaction  for  the  damage  they  should 
sustain  by  taking  and  carrying  away  the  same ; 
and  the  tenants  bound  themselves  not  to  cut 
down,  sell,  or  dispose  of  timber  or  wood  without 
the  license  of  the  lord,  who  agreed  to  allow  them 
sufficient  timber  and  wood  growing  on  their  re- 
spective tenements,  for  repairs  and  all  other  neces- 
sary occasions  and  uses,  and  that  in  case  they 

(6)  Doe  d.  Foley  &  others  v.  other,  Lee  v.  Alston,  1  Bro.  Ch. 

^iZ«an^  11  East,  56.    Where  a  Rep.  194.    Belt's  Ed. 

person  had  two  copyholds  held  (7)  2  Mau.  &  Sel.  494.  But 

of  the  same  manor,   and  cut  it  would  seem  that  when  the 

down  timber  on  the  one  for  the  copyholder  may  cut  timber  for 

repairs  of  the  other,  equity  re-  repairs,  he  may  sell  the  lops, 

lieved.    Nash  v.  Earl  Derby,  tops,   and  bark,   towards   de- 

2  Vem.  537.  1  Stra.450.    But  fraying  the  charges  of  repara- 

the  Estovers  of  one  estate  can-  tion,    Sand/ord  v.   Stenens  & 

not,  of  right,  be  applied  to  an-  Smith,  3  Bulst.  28S. 
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ptoatod  any  irood  tiiiey  mi^t  eut  dovm,  ase,  and 
diflpMe  of  tbe  sane  for  wpairM^  or  any  other  tkeir 
Mcensmy  usest  tad  wMdi  ^agreement  vaa  con- 
finned  by  a  decree  of  the  Court  of  Chancery;  the 
defendant  haying  cnt  doim  and  sc^d  wood  withr 
out  license,  the  lord  recovered  the  value  in  an 
action  of  trover ;  but  a  qveation  was  Kserved  for 
the  opinion  of  the  Court  of  King's  Bench,  whe^ 
ther  the  tenant  ought  to  have  had  the  benefit  of 
the  evidence  he  tend«*ed  at  the  triaU  of  the 
tenavte  of  the  estate  having  i&r  SO  years  and  iqp- 
wards  cut  and  sold  planted  wood,  without  inter- 
reption,  and  of  a  general  reputation  of  the  t^iant's 
right  to  cut  and  sell  such  wood  at  pieasuse.  By 
Lord  EUenbonragh,  C.  J.  '*  Although  the  whole 
^  of  the  planted  wood  is  the  fimd  out  of  which 
^*  the  tenant  is  entitled  to  cnt  down,  and  he  might 
*'  maintain  trespass  against  a  stranger  who  cut 
^  them  down,  yet,  if  he  being  only  entided  to  cut 
*^  Aem  as  estovers,  cuts  them  down  ibr  aliene 
'*  purposes,  the  lord  will  be  entitled*  As  soon 
as  the  tenant  cuts  down'  for  a  foreign  purpose 
his  right  determines,  and  the  lord's  nght  com- 
**  mences  (8).    Now  here  the  tenant's  right  to 

(8)  Whca  the  trees  are  se-  68.  pi.  1*    Mackerel  v.  Ear- 

panted  from  the  soQ,  by  what-  rison,  Mich.  5  Ann  B.  R.  dted 

ever  act  or  caflualty^  the  te-  as  S.C-   6  Vin.  Cop.  (R.  e.) 

nant's  possessory  right  ends,  pi.  11.     lb.  (R.  e.  2.)  pi.  8. 

and  the  lord  may  take  them.  citesBrownl.42.  (nota).  Godb. 

Jiiiner*i  case,  1  Keb.  691.  Cage  234.  Cro.  Car.  242.  Palm.  327. 

V.  2>od,  Sty.23S.    Lord  Ban-  7  T.R.  13.  Bat  the  tenant  may 

hury's  case,  11  Mod.  94-5.  lb,  bringtrespass  against  a  stranger 


4( 
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*^  cat  is  for  repttrn^,  and  for  any  o^et  iiMesmry 
**  uses ;  and  can  it  be  argued  to  be  for  a  neees^ 
'^  sary  vtse  when  the  tenant  cuts  down,  not  ft>r 
**  ,any  botes^  bat  for  a  {rarpose  perfectly  aiieneT 
**  It  seems  tome  that  it  <;aifiiot:  and  therefore 
''  by  the  cutting  the  tenant's  right  determined. 
**  As  to  the  rejection  of  the  evidence,  repntation 
/'is  certaihly  out  of  the  question,  because  the  te- 
*^  nant's  right  could  only  arise  by  some  grant  or 
**  deed ;  but  as  to  the  rest,  I  own  my  impression 
**  wotdd  have  been  to  have  admitted  it,  though  I 
**  should  probably  hare  advised  the  jury,  that  it 
*'  was  not  of  much  weight  against  the  plaintiff's 
*^  evidence ;  but  still,  if  there  be  any  species  of 
**  grant,  which,  being  presumed,  would  have  au- 
**  thorised  the  tenant  to  deal  with  the  wood  as 
^*  she  has  done,  she  ought  to  have  the  benefit, 
**  whatever  that  may  be,  of  the  evidence."    And 
Bay  ley,  J.  and  Dampier,  J.  concumng^  the  rule 
lor  a  new  trial  was  made  absolute  (9); 

Estovers.    It  has  been  doubted  by  very  emih 

ibr  cutting  down  tt^es.Ca.  Cop.  It  Wasf  a36o  decided  fn  the 

A;  51.    Tr.  ll'd.    KSteh.  157-  above  cade^  iStisA  an   estate  !ti 

9  H.  4.  18.     And  see  tinti^^  copyholds  may  arise  by  hnplf- 

p,  909.  n.  190.  cation  under  a  ivill^  wlien  the 

(9)  A  grant  of  woods  smd  deirise  is  to  the  heir^  hut  not 

underwoods  to  a  copyholder  of  If  it  be  to  a  stmiger,  the  same 

inheritance^  by  a  lord  intiiled  as  in  freehoM  cases;  See  Bix>. 

by  tlie  custom  to  the  cut  of  the  Devise^  pi.  SZ.    Cro.  Jac.  75. 

woods  growing  on  Ae  copy-  Cro.  £liz.  15.    S  Lev.  80y. 

bold  Isnds^  does  not  merge  the  T.  Jones^  9S.    Dyer  t.  Dyav 

profit  in  the  copyhdM.    Fawlk-  1  tteriY.  414. 
ntr  V.  Fmolkner,  I  Vem.  21-2. 
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nent  lawyers,  whether  copyholders  are  entitled 
to  estovers  of  common  right,  and  although  it  is 
generally  considered  that  the  right  is  incident  to 
the  grant  (10),  yet  it  must  be  recollected  that  all 
copyholders  hold  at  the  will  of  the  lord,  for  an 
.estate  enlarged  only  by  custom,  and  that  tenants 
at  will  of  freehold  lands  are  not  entitled  to  esto- 
vers (11);  but  there  are  few  manors,  if  any,  I 
appi'ehend,  where  the  custom  has  not  established 
the  right. 

And  by  custom,  estovers  may  be  taken  on 
any  part  of  the  manor  whereof  the  copyhold  is 
held,  even  in  the  woods  of  the  lord  (12). 

In  the  case  of  Lord  Montague  v.  Sheppard  (13), 


(10)  As  copyholders  toe 
bound  to  keep  the  tenements 
in  repair^  there  is  certainly 
great  reason  to  contend  that 
the  right  of  estovers  is  incident 
to  the  grant,  and  that  no  spe- 
cial custom  need  be  shewn. 
See  the  5th  resolution  in  Hey" 
don  &  Smithes  cast,  13  Co.  69. 
S.C.  2  Brownl.  319,  S.C. 
Godb.  173.  cites  9  H.  4.  Fitz. 
Wast.  59.  But  if  there  is  no 
house  it  would  seem  that  there 
can  be  no  right  to  estovers. 
Bishop  of  Chichester  &  Strod- 
foiek,  Godb.  234-5.;  yet  see 
Kitch.  113,  114. 

(11)  But  a  tenant  who  holds 
strictly  at  will  is  not  bound  to 
do  repairs.     Co.  Litt.  57.  a. 


(12)  FoisUm  &  Crachroode, 
4  Co.  32.  a.  Withers  y.  hehgtm, 
Dy.  70,  71.  6  Vin.  Cop.  R,  c. 
pi.  1.  And  the  custom  is  not 
extinguished  by  a  neglect  to 
exercise  the  right.  Bishop  q^ 
Chichester  v.  Strodwick,  sup. 

(13)  Cro.  £liz.  5.;  and  see 
Swaine  v.  Becket,  Mo.  81 1, 812, 
where  the  cutting  and  lopping 
trees  was  justified,  on  the  groand 
of  there  being  a  custom  for  the 
copyhold  tenants  to  have  esto- 
vers. S.C.  1  BrownL  231. 
8  Co.  63.  Vide  also  Stebbing 
V.  Gosnal,  Cro.  Eliz.  699.  S.  C. 
Mo.  546.  Crosse  &  Jbboi, 
Noy,  14. 

The  Court  of  Chancery  will 
direct  a  conunission  to  set  out 
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it  was  held,  that  a  copyholder  could  not  take 
trees  for  house-bote,  &c.  as  tenant  for  life  or  years 
mighty  without  a  special  custom. 

But  in  Dawbridge  v.  Cocks  (14)  the  court  ruled, 

that  a  copyholder  might  cut  off  the  under  boughs, 

.  which  could  not  cause  waste,  though  not  the  top 

boughs,  as  that  might  occasion  the  destruction 

of  the  tree. 

And  in  Heydan  &  Smith's  case  (15),  it  was  re* 
solved,  that  a  copyholder  was  entitled  to  estovers 
of  common  right,  us  a  thing  incident  to  the  grant. . 
The  report  adds,  ^*  but  the  same  may  be  restrained 
'^  by  custom,  sciL  that  the  copyholder  shall  not 
*^  take  it,  unless  by  assignment  of  the  lord  or  his 
*'  bailiff,  &c." 

It  was  further  resolved  in  the  above  case  of 
Heydan  &  Smithy  that  trespass  would  lie  by  a 
copyholder  against  the  lord  for  cutting  trees. 

And  in  Ashmead  v.  Ranger  (16)^  Holt,  C.J. 
(denying  the  authority  of  Lord  Montague  &  Shq}^ 
pardj)  held,  that  if  the  lord  cut  down  trees  so  as 
not  to  leave  sufficient  estovers,  a  copyholder  for 
life  in  respect  of  his  possessory  interest  might 

suffident  timber  and  wood  for  holder's    right   to   botes    and 

the  copyholder^  for  botes  and  estovers.  Swain  v.  Becket,  ante, 

estovers^  according  to  the  cus-  in  this  Note. 
Unn,Ayrayv.BelUngham,¥inch,         (14)   Cro.  Jlliz.  361.;  and 

199.   6  Vin.  Cop.  (R.  e.)  pi.  9.  see  East  v.  Harding,  ib.  293. 

And  should  the  loid  alien  the  I  Leo.  272.  ca.  365. 
waste  or  woods^  or  except  them  (15)  13  Co.  68. 

in  a  demise  of  the  manor,  it  (16)  1  Ld.  Raym.  551.  &c.j 

would   not   defeat    the  copy-*  -and  see  Bcmmc  v.  Tay tor, /xw^ 

VOL.  I.  2  1 
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maintain  trespass  against  him,  and  this  judgment 
was  afterwards  affirmed  in  the  Exchequer  Cham- 
ber; but  both  judgments  were  reversed  in  the 
House  of  Lords,  ten  lords  being  for  affirming,  and 
eleven  for  reversing  (1 7). 

Where  copyholders  are  allowed  by  the  custom 
to  cut  dovm  trees,  equity  will  interpose  in  favour 
of  a  remainder-man,  to  restrain  a  party  in  pos- 
session from  committing  waste,  the  same  as  in 
freehold  cas^s  (18). 

And  in  the  case  ofStansfield  v.  Habergham(19)y 
the  heir  at  law  of  a  copyholder  taking  by  toay  of 
resulting  trusty  until  the  happening  of  a  contin- 
gency ^  was  restrained  by  injunction  from  commit- 
ting waste.  Lord  Eldon,  Chancellor,  observing, 
that  the  heir  so  taking  was  better  entitled  to  pre- 
serve the  timber,  than  a  trustee  for  preserving 
contingent  remainders,  and  could  have  no  right 


(17)  The  printed  case  in  this 
appeal  is  in  Mr.  Seij.  Hill's  col- 
lection of  cases  in  the  House 
of  Lords  (now  in  Lincoln's  Inn 
Library),  on  the  back  of  which 
is  written  by  Lord  Chief  Baron 
Ward — 'This  judgment  was 
reversed  by  eleven  against  ten 
lords,  and  against  the  opinion 
of  all  the  Judges  of  England.' 
1  Cm.  Dig.  324. 

The  action  is  maintainable 
when  there  is  a  custom  enti- 
tling the  tenant  to  the  trees. 


Ante,  p.  369,  (n.  120) .  So  wher^ 
the  tenant  is  entitled  by  custom 
to  the  lops  of  trees  for  fiiel  and 
repairs,  and  the  lord  cuts  down 
all  the  trees.  Swain  v.  Becket, 
Stabbing  v.  Gasnal,  Cross  ▼. 
Abbot^nhisiip.  Crogatv.Af orris, 
Brownl.I97.  f^i^6and's  case, 
2  Brownl.  149.  6  Vin.  Cop. 
(R.  e.  3.)  pL  3. 

(18)  Cornish  v    New,   Fin. 
220. 

(19)  lOVes.  278. 


^ 

»« 
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in  the  consideration  of  a  court  of  equity  to  cut 
timber ;  for  that,  even  where  there  is  an  execu- 
tory devise   over  of  a  legal   estate,  the   court  . 
would  not  permit  the  timber  to  be  cut  down,  \ 

more  especially  not  in  an  executory  devise  of  a 
trust  estate :  and  an  application  to  dissolve  the 
injunction  was  refused. 

In  this  case  Lord  Eldon,  after  expatiating  on 
the  practice  of  the  court,  in  giving  effect  to  con- 
tingent limitations  of  freehold  estates,  by  the  in- 
terposition of  trustees,  when  called  upon  to 
execute  a  trust,  observed,  "  There  is  no  differ- 
**  ence  as  to  the  copyhold  estate,  for  though  it  is 
"  true  the  lord  will  preserve  contingent  remain- 
*'  ders,  I  am  not  prepared  to  say  it  is  as  clearly 
*•  his  duty  to  do  so,  as  it  is  the  duty  of  trustees 
"  to  preserve  contingent  remainders  of  freehold 
^*  estate  to  interpose  actively  to  prevent  waste; 
**  and  though  trustees  to  preserve  contingent 
''  remainders  are  sometimes  omitted  in  limita- 
"  tions  of  copyhold  estates,  both  by  settlement 
**  and  will,  they  are  frequently  created  by  express 
**  limitation ;  and,  whatever  may  be  the  case  as 
"  to  the  lord,  if  trustees  are  created  by  express 
"  limitation  for  the  purpose  of  preserving  contin- 
"  gent  iestates,  they  would  be  guilty  of  a  neglect 
**  of  their  duty,  by  permitting  a  tenant  for  life 

« 

**  liable  to  impeachment  for  waste,  or  a  tenant 
"  pur  auter  vie^  who  by  the  nature  of  his  estate  is 
**  liable  for  waste,  to  destroy  that  part  of  the 
'*  estate ;  viz.  the  timber." 

2  I  s 


« ^>K«,^.« 
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^^j_ii4^^,  >  -    It  has  been  generally  supposed,  since  the  case 
t,^!^*^  of  Demh  V.  Bampton  (20),  that  equity  would  not 


-^  <f*Hnterpo8e  to  prevent  waste,  as  between  the  lord 

j^^^and  copyholder,  but  leave  the  lord  to  his  remedy 

j^;J^2^J^or  the  forfeiture — that  principle  was,  however, 

^Ca?*- "^over-ruled  in  Ricluirds  v.  Noble(^\),  which  was 

^^^^^^'^lHa  bill  filed  by  the  lord  of  a  manor  against  co- 

'"-HfcC*"- '^holders  for  an  account  of  turves  cut,   and 

v^^^^^^taken,  and  for  an  injunction,  not  wavii^  the  for- 

;.^>^>i-^'feiture;  and  the  Chancellor  (Lord  Eldon)  said, 

l^^f^T^  »^  that  in  many  cases  the  forfeiture  was  a  very  in- 

i J  ^  7— •  *^dequate  reaiedy,  and  noticed  the  instance  of 

1**  '^^  y    Ahaxven  spot,  upon  which  many  valuable  timber 

trees  grow,  wh^re,  if  the  copyhold  tenant  only 

I  forfeited  his  copyhold   by  cutting  down  those 

trees,  he  might  be  a  gainer  by  his  own  ivrong- 

ful  act.  -^ 

SECONDLY,  AS  TO  MINES. 

A  copyholder,  whether  of  inheritance,  or  for 

'  life  or  years  only,  has  a  possessory  interest  in 

mmfi^as  well  as  trees ;  and  the  copyholder  of 

inheritance  or  for  life,  with  power  to  renew  or  to 

nominate  a  successor,  may  also  have  a  proprie- 

f»^^^»3~^—  tary  right  in  mines  by  immemorial  custom ;  but 

'-  T-r  «-.£—      (20)  4  Ves.  703-r.  And  see  April  1807).     H^.  Lib.  1906. 

^j-    r..(ocney    Generixl   v.    Vincent,  B.  fo.  1224.     But  see  AUonuy 

^yV^.^imb.  192.    Lord  Uxbridge  v.  General  v.  Vmcent,  aod  Lord 

.//fStaveland,  1  Ves.  56.  Uxbridge  v.  Stavelatid,  sup. 


^/T/^M^    3    Meriv.   673^(911^.    y^y 
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without  such  an  established  custom,  the  right  of 
property  in  mines  is  in  the  lord :  and  it  follows 
that,  in  the  absence  of  any  particular  usage,  nei- 
ther the  tenant  without  license  from  the  lord,  nor 
the  lord  without  the  consent  of  the  tenant,  can 
open  and.  work  new  mines  (22). 

This  rule  was  established  about  a  century  ago, 
by  the  case  of  The  Bishop  of  Winchester  v. 
Knight  (23). 

And  in  Bourne  v.  Taylor  (24),  Lord  Ellen- 
borough,  C.J.  in  delivering  the  opinion  of  the 
court,  gave  his  full  sanction  to  the  principle, 
holding,  that  trespass  would  lie  against  the  lord 
for  entering  upon  copyhold  lands,  to  bore  for 
and  work  mines  and  veins  of  coal,  unless  under 
a  special  custom :    and    his  lordship,    in  sup- 

V  _____ 

port  of  that  doctrine,  cited  the  case  of  Player  v. 
Roberts  (25),  in  which  the  court  held,  that  nei- 


(22)  Wheiij  in  freehold  cases^ 
the  whole  inheritaace  is  granted, 
even  if  mines  and  trees  are  ex- 
pressly named,  a  person  taking 
a  particular  interest  only  under 
the  grant,  cannot  opea.  mines 
or  cut  down  trees.  Whitfield 
V.  Bewit,  2  P.  W.  240.  And 
although  a  lessee  may  dig 
mines  when  opened,  being  part 
of  the  profits,  yet  his  opening 
new  mines   would   be  waste. 

^Saunders*  case,  5  Co.  12.     Co. 
Litt.  53.  b. 

(23)  1  P.  W.  406.     But  it 


would  seem  that  a  copyholder 
may  dig  for  marl  to  lay  on  the 
land,  Wm.  8.  GUb.  Ten.  327. 
As  to  royal  mines,  where  the 
crown  has  only  a  bare  reser- 
vation, see  Lyddal  v.  WeHoUy 
2  Atk.  19. 

(24)  10  East,  189.  So  with- 
out shewing  a  custom,  or  spe- 
cial reservation,  the  lord  could 
not  claim  a  road-way  over  the 
lands  of -any  of  his  tenants,  to 
carry  off  the  coals. 

(25)  W.  Jone8,243.  Co.  Litt. 
s.  77. 
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ther  the  lord  nor  his  lessee  of  mines  could  enter 
on  the  copyholder  for  life  to  dig  coals,  Mrithout 
being  subject  to  an  action  of  trespass  by  him  (26); 
and  also  Gilbert's  Tenures,  327,  where  the  Lord 
Chief  Baron  says,  "  It  seems  to  mjB  that  a  copy- 
*'  holder  of  inheritance  cannot,  without  a  special 
custom,  dig  for  mines :  neither  can  the  lord  dig 
in  the  copyholders  lands y  for  the  great  prejudice 
"  he  would  do  to  the  copyhold  estate ;"  and  like- 
wise Toumley  v.  Gibson  Sf  others  (27)y  where  it 
had  been  urged  in  argument,  that  the  lord  of 
the  manor  was  entitled  to  the  mines  under  the 
copyholds,  unless  there  were  some  custom  to 
exclude  him,  and  Buller^  J.  said,  "  I  do  not 
"  agree  with  the  defendant's  counsel,  that  the  lord 
"  may,  unless  restrained  by  custom,  dig  for  mines 

(26)  But  the  court  there  tinct  possession  from  the  ma- 
ruled,  that  when  the  lessor  or  nor,  evidence  of  the  possession 
lessee,  or  a  stranger,  enters  and  of  the  manor  will  not  avoid  the 
digs  the  coal  out  of  the  pits,  statuteoflimitations  in  an  eject- 
it  belongs  to  the  lessee,  and  ment  by  the  lord  for  mines, 
that  if  any  other  take  the  coal  where  the  defendant  shews  a 
the  lessee  shall  have  trover.  possession  of  them  for  20  years. 

(27)  2  T.  R.  707.  This  case  Rich  d.  Lord  Cullen  ei  al.  v. 
has  established,  that  mines  are  Johnson  et  al.  2  Stra.  1142. 
clearly  part  of  the  demesnes  of  And  see  Curtis  v.  Daniel^ 
a  manor,  and  not  a  distinct  10  East,  273,  which  decided, 
propertyfrom  the  freehold,  and  that  an  adverse  possession  of 
should  therefore  be  reserved  in  copper  mines  by  customary  te- 
express  terms,  when  intended  nants  for  above  20  years,  was 
to  be  excepted  out  of  the  grant  evidence  to  establish  a  right 
of  waste,  or  the  enfranchise-  against  the  lord  of  the  manor, 
ment  of  copyholds,  ante,  p.24-5.  although  he  proved  his  right  to 
But  as  mines  may  be  a  dis-  all  tin  mines  within  the  manor. 


it 
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"  on  the  copyholder's  lands :  but  it  is  not  neces- 
"  sary  to  consider  that  question  here." 
And  Lord  Ellenborough  further  observed,  "  If 
such  a  right  as  is  claimed  exist,  it  is  singular 
that  it  is  not  noticed  in  any  of  the  books  which 
^'  treat  of  manors  and  copyholds ;  that  it  is  now 
^^  for  the  first  time  brought  forward;  that  not  a 
single  instance  is  given  of  the  exercise  of  it ; 
and  that  with  the  single  exception  of  a  dictum 
^'  in  Rutland  v.  Greene^  what  authorities  there  are 
'^  upon  the  point  are  all  against  it.  Rutland  v. 
^^  Greene  is  in  1  Keb.  537.  1  Sid.  152.  and  1  Lev. 
^^  107.  The  case  was  this ;  a  parson  opened  a 
*^  mine  upon  his  glebe :  the  patron  moved  for  a 
"  prohibition  to  restrain  him,  under  the  equity  of 
''  the  statute  35  £d.  1.  st  2.  The  court  thought 
"  him  entitled  to  open  and  work  the  mine,  be- 
'^  cause,  otherwise,  none  of  the  mines  under 
^^  glebe  lands  throughout  England  would  be 
^'  opened.  But  it  being  urged  that  this  was  the 
"  only  way  the  patron  had  to  try  his  right,  the 
court  granted  a  rule.  Siderfin  adds,  the  same 
law  seems  of  a  copyholder  of  inheritance.  Quaere 
•*  Hen?  Whether  this  M^ere  his  own  conclusion, 
^*  or  collected  from  what  fell  from  the  court,  does 
*'  not  appear:  but  if  any  inference  is  to  be  drawn 
'^  from  it,  it  is,  that  the  copyholder  may  open  the 
**  mine,  not  the  lord.  Levinz  says  nothing  as  to 
"  lord  or  copyholder  :  but  Kehle  says,  *  Twisden 
"  '  conceived  the  lord  may  open  a  mine  in  a  co- 
"  *  pyhold  of  inheritance.'     Foster  held  it  a  tres- 
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'^  pstss,  and  Keeling  conceived  he  could  not  do 
"  it.  The  utmost  extent  therefore  of  this  autho- 
**  rity  is,  that  there  is  the  obiter  dictum  of  one 
**  judge,  viz.  Twisdeny  against  the  obiter  dicta  of 
"  two  others,  Foster  and  Keeling.'' 

In  the  above  case  of  The  Bishop  of  Winchester 
V.  Knight^  Lord  Chancellor  Cowper  held,  that  a 
bill  would  lie  for  an  account  against  the  executor 
of  a  customary  tenant  who  had  opened  a  copper 
mine  and  dug  thereout,  and  sold  great  quantities 
of  copper  ore,  without  any  special  custom  in  sup- 
port of  the  pretended  right,  and  that  if  the  ore 
came  to  the  executors'  hands  trover  would  lie 
for  it.     His  lordship  also  observed,  that  the  evi- 
dence that  the  tenant  might  do  one  sort  of  waste, 
as  to  cut  down  and  dispose  of  timber,  was  no 
evidence  of  a  power  to  commit  any  other  sort 
of  waste,  as  that  of  disposing  of  minerals  (28) : 
but  that  a  custom  empowering  the  tenants  to 
dispose  of  one  sort  of  mineral^  as  coals,  might 
be  evidence  of  their  right  to  dispose  of  another 
sort  of  mineral,  as  lead. 

And  in  Jestis  College  v.  Bloome  (29)^  Lord 
Hardwicke  dismissed  a  bill  for  a  mere  account 
of  timber  cut  down,  as  being  the  proper  subject 
of  an  action  at  law ;  but  his  lordship  observed, 
that  the  court  presumes  when  a  man  has  done 
waste,  he  may  commit  the  same  again,  and  there- 

(28)  See   Lard   Darcy    v.     262.   N.  1.  Cox's  P.  W.  408.i 
Askwith,  Hob.  234.  and  see  Bench  v.  Bampion,  and 

(29)  Amb.  54.  S.  C.   3  Atk.      Richards  v.  Noble,  ante,  p.  484. 
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fore  will  suffer  the  lessor  or  reversioner,  when  he 
brings  his  bill  for  an  injunction  to  stay  waste,  to 
pray  at  the  same  time  an  account  of  the  waste 
done,  for  though  a  Court  of  law  may  give  da- 
mages, yet  it  cannot  prevent  further  waste ;  that 
a  court  of  equity  always  distinguishes  between 
digging  of  mines  and  cutting  of  timber,  because 
the  digging  of  mines  is  a  sort  of  trade ;  and  that 
there  were  many  cases  where  the  court  would 
relieve  and  decree  an  account  of  ore  taken, 
when  in  any  other  tort  or  wrong  done  it  has  re- 
fused relief. 

The  Court  of  Chancery  will  grant  an  injunction 
against  the  opening  of  a  mine,  when  no  custom  is 
shewn  in  support  of  the  right  (30) :  and  in  Grey 
v.  the  Duke  of  Northumberland  (3l)y  on  a  motion 
for  an  injunction  to  restrain  the  defendant  from 
opening  a  mine  upon  the  plaintiff's   copyhold 
land,  the  defendant  being  lord  of  the  manor,  it 
was  urged  in  support  of  the  motion,   that  the 
court  would  be  unwilling  to  interpose  where  a 
mine  had  been  opened  and  was  actually  in  a 
working  state,  the  consequence  of  which  might 
be  irreparable  mischief,  and  that  upon  the  same 
principle  the  court  would  interpose,  under  the 
circumstances  stated  in  the  affidavits,  of  the  pre- 

(30)  See    Gibson  v.  Smith,  to  pursue  the  old  vein  of  coals 

Barn.  C.R.  497  ',  but  with  such  or  other  mineral.    CUtvering  v. 

a  custom^  equity  will  not  restrain  Clavermg,  3  P.  W.  388. 
even  a  tenant  for  life  from  open-  (31)  13  Ves.  236.  Dec.  1806. 

ing  new  pits  or  shafts,  in  order 
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parations  to  Open  a  mine,  as  the  question  whe- 
ther the  lord  could,  without  a  special  custom, 
open  a  mine,  ought  to  be  tried  at  law,  and  the 
assizes  for  the  county  of  Northumberland  being 
held  only  once  a  year,  the  trial  could  not  take 
place  before  July;   and  Lord  Erskine,   Chan- 
cellor, asked  if  there  was  any  case  upon  the 
point,  whether  the  lord  could  without  a  special 
custom  open  a  mine,  observing,  that  the  effect 
might  be  a  disherison  of  the  whole  estate  of  the 
copyholder ;  and  that  even  without  an  authority, 
he  conceived  the  distinction  between  stopping 
the  working  of    a  mine    already  opened    and 
opening,   to   be  as   it  had  been   stated.     And 
the  court  granted  the  injunction.     In  Novem- 
ber, 1809,  a  motion  was  made  to  dissolve  the 
injunction  (32),   and,  after  stating   the  purport 
of  the  bill.  Lord  Eldon,  Chancellor,  said,  that 
in   granting  .  the   injunction  the  court  was   in- 
fluenced by  the  fact,  that  it  had  frequently  inter- 
fered in  the  case  of  trespass  by  a  local  know- 
ledge of  the  means  of  working  coal  mines,  and 
that  the  exercise  of  the  right  in  the  mean  time 
would  change  and  deeply  affect  the  property; 
and  therefore  it  was  proper  that  a  trial  should 
take  place,  but  that  great  mischief  might  ensue 
to  the  lord  of  the  manor  by  upholding  the  injunc- 
tion too  long ; — that  he  had  looked  at  the  report 
of  the  case  of  Bourne  &  Taylor  in  the  King's 
Bench,  from  which  he  collected,  that  the  lord  of 

(32)  irVes.  281. 
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a  manor  may  be  in  the  same  situation  with 
respect  to  mines  as  to  trees ;  that  is,  the  property 
may  be  in  him,  but  it  did  not  follow  that  he  could 
enter  and  take  it  without  consent ;  which  must 
be  acquired  by  purchase  or  otherwise :  and  his 
lordship  added,  that  it  was  understood  both  by 
Lord  Erskine  and  himself,  that  the  action  which 
had  been  commenced  would  try  the  question; 
that  if  the  merits  had  not  been  tried  from  the 
fault  of  the  plaintiff  in  equity,  that  presented  a 
strong  case  for  dissolving  the  injunction;  and 
that  unless  some  means  of  procuring  a  speedy 
trial  could  be  insured,  he  would  dissolve  it. 

A  copyholder  who  grants  a  lease  of  mines  which 
is  a  forfeiture  of  his  estate,  has  im  equity  against 
his  lessee:  So  in  Wentworth  v.  Turner (33)^  te- 
nant for  life  made  a  lease  of  coal  mines,  and  he 
and  the  remainder-man  in  fee  joined  in  a  bill  for 
an  injunction  to  restrain  the  defendant  from 
taking  coal,  all  edging  that  the  lease  was  made  by 
mistake,  and  was  a  forfeiture  of  the  estate  for 
life ;  but  the  Chancellor  held,  that  a  man  should 
not  disaffirm  his  own  lease,  observing,  that  if  te- 
nant for  life,  liable  to  waste,  had  sold  timber,  he 
could  not  prevent  the  vendee  from  cutting  it : 
that  it  was  collusion  to  bring  forward  the  re- 
mainder-man, who,  if  he  complained,  must  file  a 
bill  alone. 

(3&)  3  Ves.  3.  It  dearly  ap-  injunction  to  stay  waste  in  co- 
pears,  therefore^  that  a  re-  pyhold  as  well  as  in  freehold 
mainder-man     may    have    an      cases^  ante,  p.  482. 
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CHAP.  XI. 

ON  FORFEITURE. 

I  SHALL  now  endeavour  to  shew  by  what  acts 
a  copyhold  interest  may  be  forfeited  to  the  lord, 
and  the  distinction  between  absolute  and  condi- 
tional  forfeitures. 

•  Although  copyholders  are  no  longer  dependent 
on  the  caprice  of  the  lord  of  the  manor^  yet  as 
they  hold  at  his  will  secundum  consuetudinem  ma- 
neriiy  any  act  incompatible  with  the  copyhold 
interest  as  established  by  custom,  will  operate  as 
a  forfeiture. 

Therefore  if  a  copyholder  execute  a  feoflftnenl 
with  livery,  (which  would  indeed  not  only  create 
a  common-law  interest,  but  amount  to  a  dis- 
seisin,) the  lord  may  claim  the  estate  as  for- 
feited (1).-  And  it  has  been  said,  that  a  copy- 
holder levjring  a  fine  in  the  Court  of  Common 
Pleas,  will  for^it  his  copyhold  (2) :  but  as  a  fine 

(1)  Tavemer  &  CromwelVs  pL  387,  cites  Supp.  Co.  Cop. 
case^  3  Leo.  109.  S.C.  4  Co.  s.  11.  And  see  Freem.  516-17- 
27.  a.  S.  C.  Cro.  Eliz.  353.  Eastcourt  v.  Weeks,  1  Salk. 
Co. Litt. 59. a.  Ib.n.S.  Brown's  187.  S.C.  Lutw.  5035  3T.R, 
case,  4  Co.  21.  b.  2  D*Anv.  166-7.  In  the  caseof  WitUlek 
195-7.  1  New.  Ab.  484.  Batch.  Margaret  his  wife,  and  Wash- 
158.  cites  U  H.  4.  81.  And  bomeetMx.  v.  Carpenter  &l  Pis- 
see  3  Mod.  151.  fcur^A,  Pin.  Rep.462,  the  homage 

(2)  Cm.    on    Fines^    2S1,  presented  the  estate  as  forfeited 
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would  be  void  against  the  lord,  even  if  grounded 
on  a  previous  feoffment,  unless,  indeed,  there  had 


by  a  fine  being  levied  thereof 
at  the  common  law  3  but  the 
case  is  far  from  being  an  au- 
thority for  any  such  effect  of  a 
fine  of  copyholds^  as  the  ibl- 
lowing  extract  of  it  will  shew. 
W.  C.  a  copyholder  in  fee  within 
a  manor  the  court  rolls  whereof 
were  lost,  devised  to  his  grand- 
son R.C.  who  (3  Car.  1.)  con- 
veyed the  lands  as  freehold  to 
£.  W.  by  deed  and  fine^  who  in 
like  manner  conveyed  to  T. 
and  his  heirs.  T.  commenced 
a  suit  against  R.  C.  on  the 
covenants  between  him  and 
E.W.,  and  at  length  it  was 
agreed  that  R.C.  should  pay  j£30 
to  T.,  to  be  applied  as  a  fine  to 
the  lord  to  admit  T.^  and  that' 
R.C.  should  surrender  at  the 
next .  court  5  but  before  that 
time  T.  died^  and  his  son^  an 
infiint,  enjoyed  the  land  48 
years^  and  then>devised  to  the 
defendants  in  fee^  to  the  exclu- 
sion of  plaintifib  Margaret  his 
sister^  and  Washbom§  his  eldest 
sister's  son,  (who  probably  were 
the  testator's  customary  heirsj. 
Afterwards  a  court  was  held  at 
which  the  homage  presented 
the  forfeiture  of  the  lands^  being 
sold  as  freehold  by  fine  at  com- 


mon law  3  and  in  consideration 
of  a  fine  paid  by  the  plaintifis, 
the  lords  granted  the  lands  to 
th^m  and  their  heirs  :  The  de- 
fendants dug  up  the  bounda- 
ries^ so  that  the  copyhold  could 
-not  be  distinguished  from  free- 
hold lands  belonging  to  the 
defendants  and  others,  and  the 
plaintiff  therefetre  exhibited 
their  bill  to  preserve  the  tes- 
timony of  ancient  witnesses, 
and  for  a  commission  to  set 
out  boundaries.  The  defend- 
ants in  their  answer  denied  the 
title  of  the  plaintilfe  under  the 
lords  of  the  manor, /or  that  the 
premises  had  been  evyoyed  as 
freehold  fin'  60  years  and, more, 
and  had  during  aU  that  time 
passed  by  deed  and  fine. 

The  plaintiffs  replied,  that 
since  the  bill  exhibited  they 
had  obtained  a  verdict  on  frtll 
evidence,  and  judgment  in  ejeet- 
ment,  so  that  the  defendant's 
title  had  become  void  both  in 
law  and  equity.  The  court  de-  . 
creed  a  conunission  to  set  out 
and  distinguish  60  acres  of  cO' 
pyhold  lands,  and  for  that  pur- 
pose  witnesses  to  be  exa- 
mined, &c. 
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beeni  an  actual  change  of  possession  (3),  I  must 
suppose  that  it  would  not  operate  as  a  forfeiture. 
If,  however,  a  fine  be  levied  by  a  copyholder  on  a 
disseisin,  without  any  collusion,  it  would  clearly 
be  a  forfeiture,  and  against  wiaich  no  relief  could 
be  had  in  equity  (4). 

Again,  if  a  copyholder  without  having  pre- 
viously obtained  the  lord's  license,  grant  a  lease 


(3)  Fermor't  case,  3  Ck).  77. 
Margaret  Podger's  case,  9  Co. 
105.  Saffyn's  case,  5  Co.  1^24.. 
a.  Co,  Cop.  a. .  55.  Tr.  126. 
Howlet  V.  Carpenter,  3  Keb. 
775.  S.C.  1  Vent.  311.  Cru. 
on  Fine8>  218.  Doe  d.  Tarrant 
V.  Hellier,  «  T.  R.  162.  Ante, 
pp.  84-5,  98. 

In  the  above  case  of  Doe  & 
Hellier,  Lord  Kenyon  evi- 
dently entertained  considerable 
'doubts  as  to  the  alledged  effect 
of  the  fine,  even  if  ii  could  be 
held  to  extend  to  the  copy- 
holds; and,  with  reference  to 
the  dictum  in  the  Sapp.  to  Co. 
Cop.,  observed,  that  the  Sup- 
plement was  not  Lord  Coke's 
work,  though  from  whose  hands 
it  came,  he  said,  he  did  not 
know :  and  Buller  J.  observed 
^  that  it  did  not  follow  because 
the  deed  to  declare  the  uses  of 
the  fine  comprehended  a  greater 
numberof  acres  thantheamount 
of  the  freehold  estate,  that  the 


copyhold  was  included  in  the 
fine  3  and  supposing  it  was, 
that  the  fine  as  to  ^e  lord  was 
void,  because  the  copyholder 
continued  in  possession  :  That 
the  passage  in  the  Su|^.  to 
Co.  C<^.  and  the  dictum  of 
Treby  CJ.in  EastcmrtvWeeks, 
was  to  be  understood  as  appli- 
cable only  to  those  cases  where 
the  fine  destroyed  the  estate. 
That  if  there  be  a  transmutation 
of  possession  either  by  a  fijae  or 
feoffiooent,  it  divested  the  lord's 
right,  because  it  gained  a  fee- 
simple  to  the  person  to  whom 
it  should  be  made  or  levied.  But 
that  was  not  so  where  the  pos^ 
session  continued  which  was 
the  principal  c^se.  That  it  was 
like  the  case  of  a  mortgagor 
levying  a  fine,  and  continuing 
in  possession,  which  was  no  bar 
to  the  mortgagee.* 

(4)  Sir  Harry  Peachy  v. 
Duke  of  Somerset,  Free  Ch. 
568.  S.  C.  2  Eq.  Ca.  Abr.  227- 
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not  warranted  by  the  custom  (5),  it  will  be  an 
immediate  forfeiture  of  his  interest,  even  if  it  be  a 
lease  to  commence  at  a  future  period  (6) ;  and, 
as  ii  would  seem,  although  the  lessee  does  not 
enter  (7). 

A  lease  for  one  year  excepting  the  last  day, 
and  so  from  year  to  year  excepting  the  last  day 
in  every  year,  as  long  as  the  copyholder  lives, 
operates  as  a  lease  for  more  than  a  year,  and  is 
a  forfeiture  (8). 

And  in  Mathews  v.  Whetton  (9),  it  was  ad- 
judged, that  three  separate  leases  for  one  year 
each,  there  being  two  days  between  the  beginning 
of  each  of  the  new  leases,  and  the  end  of  the 


S.  C.  1  Stra.  451.  Lady  Whet- 
stone V.  Sainsbury,  Free.  Ch. 
591.  S.C.  2  P.W.  147.  And 
see  2  Vera.  537. 

(5)  MurreVs  esse,  4  Co.  25. a. 
1  Sho.  287.  A  few  instances 
of  leases^  even  40  years  back^ 
will  not  establish  a  custom^ 
Jackman  v.  Hoddesdon,  Cro. 
Eliz.  351. 

A  lease  for  one  year  is  war- 
ranted by  the  general  custom 
of  the  realm^  Melwieh*s  case, 
4  Co.  26.  Turner  \.  Hodges, 
Hutt.  101.  S.C,  Litt.  Rep. 
233 .  Combes* $  case,  9  Co.  75,  b. 
Jory  &  PawZy,  2  Keb.  467.  But 
this  was  formerly  doubted,  Co. 
Litt.  59.  a.  n.  4.  Post.  tit. 
'  Ejectment.' 

(6)  Harding  v.  Turpin,  Het. 


122.  It  should  seem  that  a 
lease  for  years  by  parol  is 
equally  a  cause  of  forfeiture. 
Jackman  v.  Hoddesdon,  sup. 
East  V.  Harding,  Cro.  Eliz. 
498-9.  S.  C.  Mo.  392-3. 

(7)  East  V.  Harding,  sup. 
Mo.  184-6,  per  Anderson,  Co. 
Litt.  69.  a.    2  D'Anv.  194-5. 

1  New  Ab.  484.  And  a  Court 
of  Equity  will  not  reh'eve  against 
the  forfeiture.  Sir  H,  Peachy 
V.  Duke  of  Somerset,  Free.  Ch. 
563.   S.C.   2  P.W.  147.  S.C. 

2  Eq.  Ca.  Abr.  227. 

(8)  Luttrell  v.  Weston,  Cro. 
Jac.308.  S.C.  Bulst.215.  Co. 
Litt.  59.  a.  n.  4. 

(9)  Cro.  Car.  233.  S.C. 
W.-Jones,  249.  1  RoU.  Abr. 
.508.  pi.  10.  lb.  610.  pi.  5. 
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former,  was  a  device  only  to  avoid  the  forfeiture, 
and  that  the  entry  of  the  lord's  lessee,  although 
the  copyhold  had  been  surrendered  to  the  lord 
subsequent  to  the  forfeiture,  but  without  notice 
of  it,  was  lawful. 

But  a  lease  to  create  a  forfeiture  must  have  a 
certain  beginning  and  end,  or  it  is  void,  and  will 
convey  at  most  an  estate  at  will,  which  is  no 
forfeiture. 

So  it  has  been  held,  that  a  lease  for  one  year 
according  to  a  custom,  and  a  covenant  for  enjoy- 
ment de  anno  in  annum  during  ten  years,  is  not  a 
demise  for  more  than  one  year,  and  consequently 
no  forfeiture  (10). 

In  Doe  d.  Nunn  v.  Lufkin  and  others  (11),  the 


(10)    HairUen    v.    Hcmlen, 

1  Bulst.  189.  Lady  Montague's 
case,  Cro.  Jac.  301.  N.  4.  Oo. 
Litt.  59.  a.  1  New.  Ab.  484. 
Lenthall  and  Wallupy.  Thomas, 

2  Keb.  267.  Fenny  v.  Child, 
and  Doe  v.  Morris,  infra  5  but 
see  Richards  v.  Sely,  2  Mod. 
79.   S.C.  (Richards  v.  CeelyJ 

3  Keb.  638.  So  a  lease  for 
lives  without  livery^  is  no  for- 
feiture, Godb.  269.  pi  374. 
Gilb.  Ten.  234-5. 

(11)  4  East,  221.  S.  C. 
1  Smith,  90.  The  lord  haying 
in  this  case  purchased  the  in- 
terest of  the  tenant  with  notice 
of  the  demise,  a  bill  was  filed 
for  an  injunction,  but  no  mo- 


tion being  made  the  ejectment 
proceeded.  Upon  a  motion  af- 
terwards for  an  injunction,  the 
Chancellor  ordered  a  case  for 
the   opinion   of  the  Court  of 
C.  B.    whether    an    ejectment 
would  lie  before  the  expiration 
of  14  years,   from  the  com- 
mencement of  the  lease,  and  if 
it  would,  and  the  tenant  should 
be  ousted,  whether  any  action 
could    be  maintained  on   the 
covenant  for  quiet  enjoyment. 
And  the  Judges  of  thatcourt  cer- 
tified, that  an  ejectment  would 
lie  before  the  expiration  of  the 
term  3   and  that  if  the  tenant 
should  be  thereby  evicted,  no 
action  could  be  maintained  on 
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Court  of  King's  Bench  decided  >  that  a  demise  for 
one  year,  and  so  from  year  to  year  for  13  years 
more,  if  thejard  uxmld  ^ve  license  and  so  as  the 
same  should  not  be  a  forfeiture,  made  the  license 
a  <;ondition  precedent,  and  was  not  therefore  a 
lease  to  create  a  forfeiture. 

And  a  demise  of  a  copyhold  for  three  years, 
with  a  covenant  to  e^i^M.ute  a  new  lease  for  three 
years,  within  three  month^oiext  before  the  expi- 
ration of  the  term,  and  so  taties  quoties  to  make 
up  a  term  of  21  years,  with  a  covenant  for  quiet 
enjoyment  until  such  new  leases  should  be  exe- 
cuted, has  been  held  not  to  amount  to  a  lease  for 
more  than  three  years  (12). 

And  again^  in  Doe  d.  Wood  v.  Morris  (IS),  the 


the  covenant.  And  Lord  El- 
don,  C.  being  of  opinion  thiit 
there  was  not  equity  enough 
to  sostain  the  bill,  it  was  dift- 
missed.  V\ds  Lufkin  v.  Nunn, 
11  Ve8.  170.  Luffkin  and 
others  v.  Nunn  and  Hamon, 
I  N.R.  163. 

(18)  Fenny  d.  Eastham  ▼. 
CUi(i,2M8a.&Sel.355.  But 
a  lease  for  three  years,  and  so 
from  three  years  to  three  years 
until  nine  years,  would  operate 
as  a  lease  for  at  least  six  years, 
see  micoek*$  case,  8  WAnv. 
195.  pi.  9.  Vide  also  Lady 
Montague* 9  case,  Cro.  JacdOl. 
i  Bulst.  180. 

VOL.  I. 


(13)  8  Taunt.  5«.  And  see 
Doe  d.  Coore  v.  Clare,  8  T.  R. 
739,  where  by  an  instrument 
on  an  agreement  stamp,  it  was 
recited  that  A.,  in  case  he  should 
be  intitled  to  certain  copyhold 
premises  on  the  death  of  B., 
had  agreed  immediately  after 
the  decease  of  B.,  to  demise 
the  same  to  C.  on  the  terms 
thereinafter  mentioned ;  and 
then  it  proceeded,  '*  Now  there- 
fore the  said  A.  doth  hereby 
agree  to  demise,  &c.  to  hold, 
^*  &c.  from  and  immediately 
''after  the  death  of  B.  for 
*'  81  years"}  And  A.  further 
agreed  on  the  death  of  B.  to 

8  K 
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Court  of  Common  Pleas  admitted  that  an  agree- 
ment to  lease  a  copyhold  for  21  years,  if  the 
license  of  the  lord  could  be  obtained,  did  not 
amount  to  a  lease  for  a  longer  time  than  a  year : 
In  this  case  the  court  held,  that  if  a  copyholder 
undertakes  to  obtain  a  license  for  his  lessee  to  do 
an  act  which  would  be  waste ;  as,  for  instance, 
to  dig  fiiUers-earth,  on  condition  that  the  lessee 
should  fill  up  the  holes  again,  an  ejectment  will 
not  lie  by  the  copyholder  or  his  assignee  as  for  a 
forfeiture,  although  the  lessee  does  not  comply 
with  the  condition. 

A  copyholder  who  has  leased  with  license  may 
forfeit  his  interest  in  reversion  or  remainder,  a 
reversioner  or  vested  remainder-man  being  in  the 
seizin  equally  with  a  tenant  in  possession  (14);  but 
such  forfeiture  will  not  affect  the  lease  (IS). 

The  crimes  of  treason  (16)  and  felony,  are  also 
causes  of  forfeiture  to  the  lord,  (even  without  a 
custom,)  immediately  on  the  attainder,  as  the  co- 
pyholder is  then  considered  as  dead  in  law  (17); 


procure  a  license  from  the  lord : 
the  agreement  was  held  to  be 
executory  and  not  to  operate 
as  a  forfeiture^  though  Lord 
Kenyon  at  the  trial  was  of 
opinion  that  the  instrument 
amounted  to  a  lease. 

(14)  Ante,  p.  150.    And  see 
1  Vol.  Watk.  on  Cop.  336. 

(15)  Turner  y,Hodg€s,llat, 
101-8.    S.  C.  Litt.  Rep.  233. 


Gflb.  Ten.  N.  153.  8.  Co.  45.  a, 
Swinnerton  v.  Miller,  Hob.  177. 
6Vin.Cop.  (N.e.)pL6. 

(16)  It  has  been  said  that  if 
the  tenant  be  attainted  of  high 
<^reason^  the  King  shall  have 
the  escheat^  of  whomsoever  he 
held,  Scroggs,  168.  Bat  see 
ante,  p.  97. 

(17)  Lord  CanwxiUis^s  CBLS», 
2Vent.38.9.  Beni^tnY.StrmU, 


Ch.  XL]  On  Forfeiture.  499 

and  it  is  qnly  by  express  words  in  a  statute  that 
the  king,  and  not  the  lord,  is  to  have  the  cppy- 
holds  of  a  person  attainted  (18). 

But  a  copyhold  is  not  forfeited  by  a  conviction 
of  felony  without  attainder,  except  indeed  by 
special  custom.  This  was  fully  decided  by  the 
Court  of  B.  R.  in  the  late  case  of  the  King  v.  Sir 
Francis  Willes  (19),  in  analogy  to  the  rule  that 


Skin.8^29.  S.C.3Ley.94.  S.C. 
8  Sho.  160.  S.C.  P(^lexf.617. 
S.C.  T.Jones,  189.  Bs)e  d. 
Jefferyt  v.  IRcki,  2  VS^ils.  13. 
Co.  Cop. «.  59.  Tr.  137.  iNew. 
Abr.  486.  Gilb.  Ten.  241. 
8  Hawk.  RC.  c.  49.  s.  7. 
KHch.  161.  1  Vol.  Walik.  on 
Cop.  325.  And  see  Gittmg^  v. 
Cooper,  1  Bulst.  13.  2  Brownl. 
217.  Paginton  &  Huet,  Godb. 
267,  which  seems  to  be  S.C. 
Jory  V.  Pawly,  2  Keb.  451, 
466.  S.C.  1  Lev.  263.  Harris 
V.Jay,  4  Co.  so. 

(18)  Lord  Comwalli8*s  case, 

2  Vent.  38-9.    Heydon's  case, 

3  Co.  8.  a.  but  see  Saliard  & 
Everafs  case,  1  Leo.  97.  Ante, 
(n.l6). 

(19)  3  Barnew.  &  Aid.  510. 
[26  Apr.  1820] .  And  see  Lord 
Comu)alUs*s  case,  and  Pa- 
ginton  V.  Huet,  sup.  Com. 
Di^.  Cop.  (M.  1.)  2  Hawk. 
P.  C.  c.  49.  s.  7. 

In   the  above  case  of  the 


King  V.  WiU&,  which  arose 
out  of  a  mandamus  to  admit 
the  surrenderee,  of  A.  B.  to  (per- 
tain copyhold  tenements  held 
of  the  manor  of  Biggleswade 
in  Bedfordshire,    it  i^peared 
that  A.B.,  previously  to  his 
makii^  the  surrender,  had  been 
guilty  of  the  offence  of  receiv- 
ing stolen  goods,  and  was  sub- 
sequently to  the  surrender  tried 
and  convicted  under  the  stat. 
of  5  Ann,  c.  21,  by  which  it 
was  enacted,  that  such  offender 
should  sufiRu*  death  as  a  felon 
convict,    but    the    benefit   of 
clergy  was  not  taken  away ; 
and  by  4  Geo.  1.  c.  11.  s.  1.  he 
may  be  transported  for  14  years ; 
.the  judgment  of  the  Court  of 
Sessions  was,  that  the  prisoner 
should     be    transported     for 
14  years  ;  N.B.  It  did  not  ap- 
pear that  he  prayed  the  benefit  of 
clergy,  nor  was  there  any  spe- 
cial custom  within  die  manor 
respecting  forfeitures  for  felony. 
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there  can  be  no  forfeiture  of  freehold  for  a  ca- 
pital critne  without  attainder  (20). 

But  pardon  after  attainder  is  not  a  disp^i- 
sation  of  the  forfeiture  (21),  for  as  Mr.  Watkins 
j  ustly  observes  (22),  the  pardon  necessarily  con- 
fesses the  guilt  ^ich  was  the  cause  of  forfeiture, 
and  the  King  cannot  remit  the  claims  of  the  lord. 

Although  no  advantage  can  be  taken  of  a  for- 
feiture for  treason  until  attainder,  yet  after  at- 
tainder it  has  relation  to  the  treasonable  act,  and 
the  law,  I  apprehend,  is  the  same  in  the  case  of 
felony  (23);  but  in  some  manors  corruption  of 
blood  does  not  take  place  (24). 

If  there  be  a  custom  to  seize  for  a  capital 
criiUe  before  the  conviction  is  recorded  (25),  the 

\,  Cro.  Car.  «.4  \  and  see  Append.  [2d  £d.] 
Watk.  on  Cop.  No.  I.  Customs 
of  Dymock. 

(25)  SeeBomefcrdv.Paek^ 
ingtfm,  1  Leo.  1^  where  there 
was  a  custom  &r  the  IcMd  to 
seize  on  presentment  of  a  oon- 
viction  for  felony,  and  the  heir 
convicted  in  the  lifetime  of  his 
mother^  who  was  admitted  to 
her  freebench,  was  held  to  have 
forfeited  his  estate.  See  also 
8  Hawk.  P.  C.  c.  49.  s.  t.  Lex 
Cust  48.  cites  Gittings  &  Cooper, 
ubi  sup. 

Should  the  heir  of  a  copy- 
holder commit  treason  or  felony 
in  the  lifetime  of  his  fuicestor, 
and  be  attainted^  then  as  he  is 


(20)  Steten*M 
566. 

(SI)  Benisony.Strode^aDte, 
n.  17. 

(23)  1  Vol.  on  Cop.  348-9. 
(2S)  Lord  ComumlHs^s  case, 

2  Vent.  38-9.  But  a  febn 
has  a  property  in  goods  until 
conviction,  and  therefore  an 
assignment  of  his  property  for  a 
valuable  consideration,  on  the 
eve  of  his  trial,  will  be  sup- 
ported, though  a  voluntary  dis- 

•  position  would  be  deemed  ifrau- 
duknt.  Shaw  v.  Bran,  1  Stark. 
319,    And  see  Jonei  &  Aihurt, 

.  Skin.  357. 

(24)  2  Vol.  Watk.  on  Cop. 
i26,  cites  Robins.  Gav.  b.  2. 
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forfeiture  will  be  purged  by  acquittal  (26),  but 
not,  I  apprehend,  by  the  allowance  of  clergy 
after  conviction  (27) ;  yet  when  there  is  no  such 
custom,  the  forfeiture  it  should  seem  will  be  dis- 
chai^ed,  by  the  allcwance  of  clergy  before  at- 
tainder (28). 

It  has  been  said,  that  outlawry  is  also  a  cause 
of  forfeiture  of  copyholds  (29) ;  but  Chief  Baron 
Gilbert  in  his  treatise  of  tenures  [p.  242],  makes 
a  ^uiere  whether  a  copyholder  forfeits  any  thing 


considered  to  be  dead  in  law,  I 
apprehend  that  the  copyhold 
would  Mcheat  to  the  lord  on 
the  death  of  the  &ther,  if  such 
heir  had  issue  inheritable,  as 
they  could  only  claim  through 
him,  but  if  he  had  no  issue,  in- 
heritable, it  should  seem  that 
the  estate  would  descend  to  the 
person  who  would  be  heir  to 
the  fitther,  if  the  person  at- 
tainted were  dead  without  issue 
inheritable.  Anon.  Dy.  48.  a. 
pL  16.  1  Hale's  P.  C.  356-7. 
3  Co.  10.  b.  Vhi.  Abr.  tit. '  Es- 
cheat,' lb. '  Blood  corrupted.* 

(86)  GUHngs  k  Cooper,  Pa- 
giiiton  k  Huei,  Jarf  k  Pawly, 
ante,  n.  17. 

(87)  Jorf  k  Fawy,  sup. 
8  Hawk.  P.  C.  c.  33.  s.  129. 

(88)  Jory  k  Pawly,  sup. 
According  to  Lord  Hale,  the 


effect  of  the  benefit  c^  clergy 
is,  that  presently  upon  the 
burning  in  the  hand,  the  paity 

is  to  be  restored  to  the  posses- 

I 

sion  of  his  lands,  and  from 
thenceforth  to  enjoy  the  profits 
thereof.  8  Hale,  P.  C.  389. 
And  see  5  Co.  110.  b.  4  Bl. 
Com.  374. 

(89)  See  Co.  Cop.  s.  58. 
Tr.  135,  where  Lord  Coke 
says,  that  if  a  copyholder  be 
outlawed  or  excommunicated, 
that  the  lord  may  have  the  pro- 
fits of  his  copyhold  land,  a  pre- 
sentment is  necessary. 

It  is  said  in  Lex  Cust.  810, 
that  a  copyhold  is  not  forfeited 
by  outlawry  in  a  personal  ac- 
tion, ihe  lord  not  being  pre- 
judiced by  it,  and  yet  Uiat  the 
King  shall  have  the  profits. 
And  see  1  Leo.  99.  pi.  186. 
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in  outlawry  unless  for  a  capital  crime ;  and  this 
would  seem  to  be  a  correct  distinction  (30). 

Waste,  either  voluntary  or  permissivey  is  also  a 
cause  of  forfeiture  of  copyholds  (31) :  Of  the  for- 
mer character  are  the  acts  of  pulling  down 
houses  (32),  or  cutting  down  trees,  or  digging  for 


(30)  Vide  Batch.  242-3. 
Gilb.  Ten.  328.  The  King  v. 
Budd,  Parker's  Rep.  190. 
2D*Anv.200.(G.)maxig.  Tur- 
ner V.  Hodges,  Litt.  Rep.  234> 
where  it  ib  stated  aigo.  to 
have  been  adjudged  in  44  £liz. 
that  a  copyhold  is  not  deter- 
mined or  forfeited  by  outlawry. 
And  see  Hetl.  127.  ^  Keb. 
4/67,  in  Jory  &  Pawly. 

(31)  Co.  Cop.  8. 57.  Tr.l34. 
Co.  Litt.  63.  a.  I&.  N.  1  &  2. 
Clifton  &  Molineux,  4  Co.  27. 
Gilb.  Ten.  235.  Downingham*8 
case^  Ow.  17>18.  Eastcourt  v. 
Weeks,  I  Salk.  186.  S.C.  Lutw. 
803.  Attorney  Gen.  &  Vin- 
cent, 2  Eq.  Ca.  Ab.  378.  pi.  9. 
Bunb.  192.  But  it  is  sometimes 
punished  only  by  fine.  Cus- 
toms of  Yetminster  Prima. 
2  Watk.  on  Cop.  App.  No.  2. 

It  was  said  by  Anderson  and 
Walmaley  in  Farmer  &  Ward, 
Noy  51^  that  negligent  waste 
is  not  a  cause  of  forfeiture  with- 
out a  special  custom.  And  see 
5  Co.  13".  b.  in  the  Countess  of 


ShrefBDsbury's  case.  2  Keb.  467, 
in  Jory  &  Pawly.  Sed  Vide 
Downingham*s  case,  and  East- 
amrt  ▼;  Weeks,  sup.  Co.  litt. 
63.11.  (n.  1). 

It  is  supposed  that  if  a  snr;- 
renderee  in  possession  commit 
waste,  it  is  not  a  cause  of  foi^ 
future  of  the  interest  he  sue- 
quires  by  a  subseqaent  oidimt- 
tanoe,  but  that  the  snnendeior 
would  be  answerable;  Fide 
Mo.  49.  pi.  149.  1  Waik.  on 
Cop.  101.  (n.  o.)  Gilb.  Ten. 
235 :  at  lill  events  the  admis- 
sion of  a  surrenderee  after 
waste,  would  be  a  dispenaatioD 
of  the  act. 

(32)  It  would  seem  that  a 
copyholder  may  build  a  new 
house  without  licence,  but  that 
if  he  pulls  it  down  again  after 
it  is  covered  in,  it  will  beafor- 
feiture.  CecU  &  Cave,  1  BoIL 
.Abr.  507.  Cop^D.  pL  6.  Brock 
V.  Bear,  1  Bulst.  50.  2  D*Anv. 
194.  Gilb.  Ten.  235,  but  see 
the  cases  refeired  to,  Ib.n.  (c). 

In  Hardy  v.  Reeves,  4  Vcs. 
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mines,  when  not  warranted  by  the  cuetom  (33) ; 
in  shorty  any  active  offence  whereby  the  coypyhold 
estate  is  deteriorated :  Of  the  latter  character  are 
the  neglect  of  reparation  of  buildings,  or  of  banks 
or  mounds,  or  of  the  ordinary  rules  of  cultivation 
of  land,  whereby  the  property  may  become  use^ 
less  or  unprofitable  (34). . 

There  are  also  various  other  causes  of  forfei- 
ture of  copyhold  estates ;  as  if  a  copyholder  neg- 
lect to  attend  a  court  after  being  summoned  (35), 
( but  it  would  seem  that  the  summons  must  be 
personal,  and  that  a  general  summons  at  the 
church  is  not  sufficient)  (36),  or  should  refuse  to 


466,  the  Master  of  the  Rolls 
said,  '^  A  mortgagee  of  a  co- 
pyhold may  pull  down  ruinous 
houses  and  huild  much  better. 
The  lord  has  a  right  to  say 
that  the  tenant  should  not  let 
the  houses  Mi,  and  might  seize 
if  he  did." 

Erecting  a  mill  on  a  copy- 
hold is  said  to  be  a  cause  of 
forfeiture.  By  Doderidge,  Lat. 
123,  m  Gray  &  Uliises.  Dy. 
211.  b.  pi.  13.  marg.  Contra  if 
get  upon  posts.  Ward's  case, 
4  Leo.  241. 

(33)  Brock  v.  Bear,  ante,  n. 
32.  Rastal  v.  Turner,  Cro.  Eliz. 
698.  Co.  Cop.  s.  5T.  Tr.  134. 
Ante,  tit.  "  Trees  &  Mines.** 

(34)  Co.  Cop.  s.  57.  Tr. 
134-5.    Kitch.  114.  Potion  &. 


Uibert,  Litt.  Rep.  264.  S.C. 
Hut.  102.  S.C.  (Pasion  & 
Mann).  Het.  5.  Pool  v.  Archer, 
Skin.  211.  F^m.  417.  Lat. 
277.    1  Watk.  on  Cop.  332. 

Manuring  of  land  to  hop 
ground,  or  converting  arable 
land  into  a  pischary,  is  said  to 
be  a  cause  of  forfeiture,  Paston 
&  Uthert,  sup.  Lex  Cu^t.  211. 
1  Watk.  on  Cop.  332. 

(35)  Co.  Cop.  8. 57.  Tr.  131. 
Hammondy.  WemybanlCfSBvlsi. 
268.  S.  C.  (Buttevant  v.  Pick- 
staffe)  I  Roll.  Rep.  429.  Lex 
Man.  86.  But  illness  or  impri- 
sonment, or  the  fear  of  arrest,  is 
agood  excuse,  Co.  Cop.s.  57.Tr. 
131.Kitch.244.  lNewAbr.483. 

(36)  Tavemer  v.  Cromwell, 
Cro.Eliz.353.  S. C.  3 Leo.  107. 
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be  sworn  of  the  homage,  or  being  sworn  shoul<][ 
refuse  to  present  the  articles  according  to  his 
oath  (37) ;  or  if  a  copyholder  disclaimeth  his 
lord  (38) ;  or  refuse  to  pay  the  fine,  when  certain 
or  reasonable  (39),  or  the  customary  rent,  when 
demanded  (M);  or  wilffdly  withholds  the  ser- 
vices (41) ;  or  sues  a  replevin  upon  the  lord's 

S.  C.  4  Co.  97.    Co.  Ent.  388.     82.    Fan*ha»hBimd,  Sty.  387. 


Sir  Chr.Haiton*s  case,  [or  Far- 
rer  &  Woodhouse]  cited  in  Cri^ 
▼.  Frffer,  Cro.  £liz.  505 ;  Mo. 
350 ',  Noy,  583  cited  also  3  Leo. 
109,  in  Tavemer  &  Cromwell. 
1  RolL  Abr.  6O7.  1  New.  Abr. 
483.  8  DAnv.  193.  pi.  7',  8.  Bel- 
field  V.  Adatns,  3  Bulst.  80.  S.C. 
(Southcott  V.  Adams),  1  Roll. 
Rep.  256.  Godb.  142.  pi.  176. 
(cites  Lord  Dacre't.  *&  Har^ 
lesion's  case).  Gilb.  Ten.  229. 
Ante,  p.  416;  but  see  Sir  John 
Braunch€*s  case,  1  Leo.  104. 

(37)  Co.  Cop.  8. 57.  Tr.  131. 
Gilb.  Ten.  231.  Southtoell  & 
Thurston,  cited  in  Tavemer  & 
Cromwell,  sup.  Crisp  v.  Fryer, 
sup.  After  note  made  to  present, 
(C)  pi.  1.   2D'Anv.l92. 

(38)  Co.  Cop.  8. 57.  Tr.  132. 
Kitch.  245. 

(39)  Co.  Cop.  s.  57.  Tr. 
132-3.  Fish  &  Rogers,  2  D*An v. 
191-4.  S.C.  6  Vin.  Cop.  (P.c.) 
pi.  1.  Trotter  v.  Blake,  2  Mod. 
229.  Wheelerv.Honour,T.IUy. 
41.    Allen  v.  Abraliam,  2  Bulst. 


Sondes  case,  cited  in  Hobard  h 
Hammond,  4  Co.  27-8.  Ante, 
p.  406. 

(40)  Co.  Cop.  s.  57.  Tr. 
133-4.;  but  it  must  be  a  wHftd 
refusal.  Barnes  v.  Corke,SJjev. 
308.  WilUams's  case,  cited 
Latch.  122,  in  Grey  8c  VUsses, 
which  seems  to  be  the  same 
case  as  cited  in  Godb.  143,  and 
there  called  .  Winter* s  case  i 
1  New  Abr.  483-4.  Beconsham 
&  Southcote,  cited  in  Eraunces's 
case,  8  Co.  92.  a.  And  therefore 
the  demand,  both  for  rent  and 
fine,  should  be  of  the  peraon  of 
the  tenant,  Denny  ▼.  Lemman, 
Hob.  135.  Trotter V.  Blake,sap. 
2D'AnY.192.pl.3.  AKte,^.407. 

Whether  negligence  for  se- 
veral years  may  amount  to  a 
wilful  denial.  See  Crisp  ▼. 
Fryer,  sup.  and  compare  with 
Belfield  v.  Adams  or  .Southcoti 
&  Adams,  sup.  Lex  Man.  86-7- 
Goldsb.  143.  pi.  59. 

(41)  Gilb.  Ten.  229.  Bui- 
tevani   v.   Picksiaffe,    I   Roll. 
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lawful  distress  for  reiit  or  services  (42) ;  or  (as  it 
has  been  said)  shall  inclose  where  it  was  never 
inclosed  before,  or  shall  remove  or  abate  an  an- 
cient inclosure  or  land  mark  (43);  or  shall  foige  a 
cnstumary  to  the  injury  of  the  lord  (44);  or  if  a 
copyholder  for  life  suffer  a  recovery  by  plaint  in 
the  lord's  court  asacopyholderof  inheritance(45); 

Rep.  4^.  S.  C.    (Hamm<md  ▼.     S.  C.  Hut.  103.  S.  C.  (PaiUm 


Wemyhank),3'Bo\st.WS,  Bel- 
Jield  T.  Jdamt  or  Southcott  r. 
Adamt,  ubi  sup.  And  see  Rwet 
T.  D€W€,  3  Brawnl.  279.  JVby, 
135.  Kitch.  176.  But  a  co- 
pyholder sa^dng  he  would  come 
if  the  lord  had  a  courts  other- 
wise not^  is  not  a  wilful  refusal 
of  services,  though  the  lord 
might  seize  quousque,  Corke  v. 
Lees  dted  in  Lord  SaUtbury*s 
case,  (or  Paie$(m  v.  Da$igei), 
1  Keb.  3S7.S  and  see  Parilr«r 
▼.  Cook,  Sty.  241.  Vide  also 
Johnson' $  case,  Lat.  14.  Bam" 
ham  V.  fJiggws,  Vernon  & 
Huggins]  P.  26  Eliz.  lb.  14, 
123.  Otey  &  Ulisses,  lb.  182. , 
Dy.  211.marg.  LexMan.  87- 
Hinderance  by  sickness,  or  the 
like,  is  no  forfi^ture.  Ante,  n.  35. 

(42)  Co.  Cop.  s.  57.  Tr.  138. 
Lex.  Cast.  210. 

(43)  OiIb.Ten.  327.  1  Watk. 
on  Cop.  333.;  but  see  Sir 
Harry  Peachy  ▼.  The  Duke  of 
Somerset,  1  Stra.  454.  Pasion 
U  VtherVs  case,  Litt.  Rep.  264. 


hMann),  Het.5.  Wm.S.  Or  if 
a  copyholder  device  doal  marks. 
Liu.  Rep.  268  Lex.  Cust.  209. 
Gflb.Ten.243.  Butabareindo- 
sure,  I  apprehend,  would  not  bea 
cause  offorfeiture.  SeeLex.Cust. 
210,  cites  Het.  7, 8^  particu- 
larly if  the  land  be  improTedby 
it,  Paston  &  Vtbert,  ubi  sup. 

(44)  Taverner  &  CromweWs 
case,  ubi  sup.  Dyer,322.b.  Vide 
Stat.  5  Eliz.  c.  14,  against  for- 
gery of  deeds  and  writingB,  post 
Appendix.  Co.  Cop.  s.  52.  Tr. 
121.  And  by  Lord  Coke, ''If  the 
''  steward  sheweth  a  court  roll 

to  a  copyholder  to  prove  that 
his  land  is  hoildea  by  copy, 
and  the  copyholder  saith  he 
is  a  freeholder,  and  sheweth 
adeed,  pretending tber^y  to 
procure  his  land,  to  be  free- 
'*  bold,,  and  te«reih  m  pieces 
"'^  the.  court  roll,  this  is  a  for- 
"  feiture  ipso  facto.**  Cop.  s. 
57.  Tr.  132. 

(45)  Co.  Cop.  s.  57.  Tr.  134. 
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but  in  Kerhf  alias  Kirk's  case  (46),  it  wm  doabted 
whether  a  recovery  by  acopyholder  for  life  should 
operate  as  a  forfeiture,  the  lord  being  a  party  to 
every  recovery  suffered  in  his  court. 

It  must  be  recollected,  that  when  the  cnstomary 
heir,  or  the  surrenderee  if  compellable  to  take 
admission,  neglects  to  come  in  and  be  admitted, 
the  lord  can  Only  seize  quousque,  except  by  special 
custom ;  and  that  even  a  custom  for  a  copyhold 
to  be  forfeited  for  non-appearance  after  three 
proclamations,  shall  not  extend  to  a  person  be- 
yond sea,  or  being  under  any  disability,  as  in- 
fancy or  coverture;  and  also  that  inHguits  and 
femes-covert  are  especially  protected  against 
forfeiture  for  non-admittance,  or  for  neglect  or 
refusal  to  pay  a  fine,  by  the  statute  of  9  Geo.  1. 
c.  29-  (47> 

A  forfeiture  of  copyholds  does  not  extend  be- 
yond the  estate  or  interest  of  the  person  oflfend- 
ing ;  so  that  if  a  tenant  for  life  commit  a  forfei- 
ture, it  shall  not  affect  the  interest  of  a  remainder- 
man, whether  vested  or  cantingenty  or  of  the 
reversioner,  unless  perhaps  by  special  cus- 
tomers). 


(46)  1  Freem.  192.  S.  C. 
(caUed  Bird  &  Kirke,)  1  Mod. 
199.  S.  C.  (called  Kemv.  Kirby,) 
8  Mod.  33.  S.  C.  (called  Bird 
▼.  JEir%,)  Caiter^  837. ;  and 
see  Gilb.  Ten.  835.  ib.  n.  108. 
Lex.  Ciist  806.  6  Vin.  Cop. 
(I.  c.)  pi.  9.  marg. 


(47)  utfnie,pp.30^345:  And 
see  Capley^s  caae^  Hil.  7.  Jac. 
C.B.  dted  Supp.  to  Co.  Cop. 
8.  19  Tr.  806.  17  Ves.  90^  in 
Beckford  t.  Wade. 

(48)  Co.  Cop.  8. 59.  Tr.  138. 
Gilb.  Ten.  845*6.  Podger's 
^aae^  9  Co.  107.  a.  Cuter,  8SS. 
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Again,  the  forfeiture  of  one  of  several  joint- 
tenants  will  extend  to  his  own  part  only  (49). 

And  the  forfeiture  of  one  copyhold  tenement 
is  not  a  cause  of  forfeiture  of  any  othet  held 
under  the  same  copy,  but  which  was  originally 
held  separately,  for  they  continue  distinct  co- 
pyholds (60). 

A  release  grounded  on  a  bargain  and  sale  for  a 
year,  and  a  bargain  and  sale  inrolled,  passing 
only  the  interest  which  the  releasor  or  bargainor 
may  lawfully  transfer,  and  being  therefore  in- 
operative as  to  copyholds,  will  not  create  a  for- 
feiture (51),  any  more  than  a  feoffment  without 
livery  (52). 


Baspole  &  Ixmg,  Yelv.  1.  S.  C. 
Cro.  Eliz.  879.  S.  C.  Noy,  49. 
Sir  T.  Raym.  404.  1  RoU. 
Abr.  568.  (6.)  pi.  5.  Rasial  v. 
Turner,  Cio.  Eliz.  698.  Bedtal 
y.  Lacon,  cited  ib.  880^  and 
seems  to  be  S.C.  Bastal  ▼. 
Lane,  cited  Noy,  42,  which 
seems  aOso  to  be  S.C.  6  Vin. 
Cop.  (S.C.)  pi.  1.  &  7.  And 
see  1  Rotl.  Abr.  509.  I*.  Ante, 
pp.  348,  455.  et  seq. 

(49)  C6.  Cop.  s.  59.  Tt-.  1S8. 
KItcb.  160-1. 

(50)  Co.  Cop.  s.  69.  TV.  1S8. 
Gilb.  Ten.  246-7.  TaveTner  v. 
Cromwell,  ubi  -sup.  Aobari  & 
6(mmond,  4  Co.  27.  b.  28.  a. 
Dalton  V.  Hamond,  Crb.  Eliz. 
779.    S.C.  Mo.  622.    But  ah 


act  of  forfeiture  as  to  part,  wiU 
be  a  forfeiture  of  the  whole  of 
the  tenements  held  under  the 
same  copy.  Taver§9er  y.<!}tam' 
well,  supi  Paattl  ▼.  WML, 
dKeb.641.  1  New.  Abr.  486-7. 
1  Watk.  on  Cop.  335-6. 3  bitt 
see  contra,  exeept  as  to  waste, 
FuUer  v.  Terry,  41  Elfa.  1  RoB. 
Abr.  509.  (E),  Contra  also 
even  as  ta^waste,  '(Hiere  there  is 
no  building,  GRIb.  Ten.  247. 

(51)  Landc/n^s  case,  Oodl). 
269.  pi.  374.  GOb.  Ten.  255. 
lWatk.onCdp.327-U  Roper's 
Baron  &  Pemie.  1  Vol.'^-S. 
But  see  Co.  Cop.  s.  58.  Tr. 
135-6 :  lRon.jAbr.;508.Cop.D. 
pi.  11. 

(52)  3  lico.  109,  in  ravem^r 
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It  has  been  said  that  a  feoffment  with  letter  of 
attorney  to  make  livery,  is  a  forfeiture,  though 
no  livery  be  made,  but  that  without  such  letter 
of  attorney  it  would  not  be  a  forfeiture,  as  it  would 
be  in  the  breast  of  the  copyholder  whether  he 
would  perfect  it  or  not  (53).  But  I  apprehend 
that  even  with  such  a  letter  of  attorney,  it  is  no 
forfeiture  till  livery  be  actually  made  (54). 

As  a  surrender  is  in  its  nature  similar  to  a 
release  or  bargain  and  sale  (55),  so  if  a  copyholder 
for  iife  surrender  to  the  use  of  another  in  fee, 
it  will  not  be  a  forfeiture  of  his  interest  (56). 

It  should  seem  that  a  forfeiture  can  only  arise 
by  the  act  of  the  tenant,  and  that  if  therefore  a 
disseisor,  or  a  surrenderee  before  admittance  (57), 
or  a  cestui  que  trust  (58),  or  a  guardian,  ox  a 
stranger  without  assent  of  the  copyholder,  (or 
even  with  the  assent  of  the  copyholder  if  a 
feme  covert,)  commit  waste,  it  is  no  forfeiture (50). 

(57)  Co.  Cop.  8. 59.  Tr.  138. 
Roe  d.  Jeffere^i  et  oL.  ▼.  Bda 
et  al,,  2  Wflfl.  \S.AnU,  p.  161-«' 

(58)  Co.  Cop. ».  59.  TV.  137. 

Sir  H.  Peachy  v.  !>«*«  ^S  ^ 
mer$H,  lStia.454.  S.C.P^^ 
Ch.573.  Cestui  que Tniatcom- 
mitting  feloay,  lb.,  ^nd  we 
Cary,   14,  16.  jMe,  p.  ^' 

(59)  Co.  Cop.  8.69.  IV.  "7. 
Kitch.161,  CUpmkMoli^^ 
4  Co.  «7.  a.  GUb.  Ten.  ^^' 
4  Lm.  ^1.  ca.  381. 


▼.  Crcmwell,  1  New.  Abr.  484. 
9  D*Anv.  195^  pi.  12>  IS.  Lex. 
Man.  95.    Godb.  269,  pl.  374. 

(53)  1  Roll.  Abr.  508.  Cop. 
D.  pi.  12,  13.  ' 

(54)  Co.  Litt.  59.  a.  (n.  3.) 
1  Waik.  on  Cop.  327. 

(55)  4nie,p.  165. 

(56)  Foxion  ^  ColiUm,  died 
4  Co.  23.  a.  Co.  Cop.  8.  57. 
Tr.  76.  Carter,  238,  in  Bird 
h  Kirkbtf.  Oldcoi  t.  Levell,  Mo. 
753. 
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But  it  would  appear  that  the  copyholder,  even 
if  a  trustee  (60),  is  answerable  for  waste  in  all 
cases,  except  it  be  occasioned  by  the  act  of 
God  (61) :  And  that  the  lord  may  take  advantage 
of  a  forfeiture  by  a  person  who  has  been  wrong- 
fully admitted,  and  to  whom  the  rightful  tenant 
released  after  the  forfeiture  (62) ;  or  of  a  forfei- 
ture committed  by  a  wife  with  the  consent  of  her 
husband  (63). 

A  guardian  committing  waste  is  not  a  forfeiture  of 
the  copyhold,  buthe  shall  forfeitthe wardship (64). 

Neither  a  feme  covert  of  herself  without  the 
assent  of  her  husband,  unless  indeed  for  treason 
or  felony  (65),  nor  an  infant  under  the  age  of 
fourteen  (being  till  then  in  ward,)  nor  a  person 
non  san4B  memorue^  an  ideot  or  lunatic,  can  forfeit 
a  copyhold  (66). 

(60)  1  Stra«  454,  Pre.  Ch.  (62)  8  Watk.  on  Cop.  337. 
573,  in  Sir  H.  Peachy  ▼.  Duke  N.  106,  Gilb.  Ten.;  bat  see 
of  Somerset.  Gilb.  Ten.  848-9.     Odmgsal  r. 

(61)  Mo.  49.  pi.  149.  Com.  Jackson,  1  Brownl.  149.  Lex 
Dig.  Cop.   (M.3.)     Rook    ▼.  Cust.  817, 81S. 

JFarth,  1  Ves.  468.  Belt's  Supp.  (63)  Co.  Cop.  s.  59.  Tr.  137. 

800.    But  a  court  of  equity  (64)  lb.  Ante,  p.  450. 

would  relieve  againstaforfeiture  (65)  4  Bl.  Com.  89.  8  Watk. 

bj  waste,  committed  without  on  Cop.  338;  cites  also  1  Hawk, 

the  direction  or  privity  of  the  P.C.  c.  1.  s.  11. 

copyholder.  N.8.Co.Litt.63.a.  (66)   Co.   Cop.  s.   59.  Tr. 

Taylor  v.  Hooe,    cited  Toth.  136-7.    No  forfeiture  can  be 

837-8.    6  Vin.   Cop.    (E.  d.)  incurred   by  infimts  or  femes 

pL  8.    And  see  LitUnCs  case,  covert  for  refusing  to  be  ad- 

Cary.   8.     Iktlton    v.    QUI  &  mitted,  or  to  pay  the  lord's  fine, 

Pindor,  lb.  90.    8  Atk.  189.  9  Geo.  1.    c.  89.  s.  5.   AnU, 

pp.  344-5. 
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But  an  infant  above  14  years  of  age  commit- 
ting treason  or  felony,  or  voluntary  waste,  or 
other  act  to  the  disherison  of  the  lord,  or  wil- 
fully refusing  his  services,  shall  forfeit  his  copy- 
hold (67) ;  though  for  permissive  waste,  or  reple- 
vying against  the  lord,  or  for  leasing  contrary  to 
the  custom,  or  the  like,  he  shall  not  be  liable  to 
forfeiture  (68> 

The  act  of  the  husband  will  be  a  forfeiture  of 
the  wife's  copyhold  only  during  the  coverture  (69), 
but  bis  committing  waste,  or  other  act  which 


((B7)  Co.Cop.8.59.Tr.l3r. 
1  Watk  on  Cop.  337-8.  8  Co. 
44.  b. 

(68)  Co.  Cop.  8. 59.  Tr.  187. 
Ashfield  ▼.  Jahfield,  Noy,  9d. 
S.C.Lat;199.  S.C.Godb.364. 
S.C.  W.Jp.  157.  But  if  the 
intuit  accept  rent  after  full  age^ 
(md  so  conjBrms  a  lease^  it 
shQuld  seem  that  this  forfeiture 
will  bind  him.  See  Jslifield  v. 
Mlfield,Bap.  Gilb.  Ten.  293^ 
where  the  learned  Chief  Qaron 
says,  '^  It  seems,  the  lord  may 
enter  for  the  forfeiture  during 
the  nonage,  and  need  not 
stay  to  see  whether  the  in- 
^t  will  accept  the  rent  or 
no,  for  the  particular  preju- 
dice done  to  the  lord :  and  if 
^e  diottld  stay  his  accep^ce 
of  services  bqxa  th^  in&nt  in 
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'^  the  mean  time,  it  would  be 
''  a  dispensation  for  the  forfi^- 
*^  ture.  But  then  the  in&nt  at 
''his  full  age,  by  disagreeing 
**  to  the  lease,  may  avoid  liie 
"  forfeiture/'  It  weuld,  bow- 
ever,  appear  very  doubtfol  whe- 
ther the  lord  would  be  justi- 
fied in  entering  as  for  a  forfei- 
ture in  such  a  case.  See  Zouxk 
d.  Ahhid  &  Hatlet  v.  Parsons, 
3  Burr.  1794.  N.  144,  Gilb. 
Ten.  4^. 

(69)  Saveme  v.  Sndth,  Cro. 
Car.  7.  S.C.  Pdm.  383.  S.C. 
2  Roll.  Rep.  344,  361,  372. 
1  Roll.  Abr.  509.  (F.)  pi.  5. 
Godb.344-5.  6  Via.  Cop.  (S.c) 
pi.  5.  8  D*Anv.  198,  and  see 
Staundf.  P.  C.  187.  b.  cited 
1  Watk.  on  Cop.  339. 
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tends  to  disherison,  or  refusing' his  services,  would 
seem  to  be  an  exception  to  this  rule  (70). 

If  a  lessee  for  years  by  license,  make  a  feof- 
m^it  or  cut, down  timber,  or  does  any  other  act 
which  would  be  a  forfeiture,  if  done  by  the  co- 
pyholds, it  will  not  affect  the  copyhold  in- 
terest (7  J);  but  it  should  seem  that  the  term  of 
years  would  be  forfeited  (72). 

The  necessity  of  a  presentment  of  the  act  by 
which  a  copyhold  estate  has  become  forfeited  to 
the  lord,  is  a  point  upon  which  the  books  are  as 
little  agreed,  as  on  the  necessity  of  a  present- 
ttient  of  every  surrender  of  copyhold  lands  (73). 

My  lord  Coke  says  (74),  "  Of  acts  which 
**  amount  to  a  forfeiture,  -some  are  forfeits  eo  in- 
^*  stante  that  they  axe  committed,  some  are  not 
'^  forfeits  till  presentment.  Offences  which  are 
^'  apparent  and  notorious,  of  which  the  lord  by 
'^  common  presumption  cannot  chuse  but  have 
*'  notice,  are  forfeitures  eo  instante  that  they  are 
"  committed."  And  amou^  these  he  classes, — 
the  non-appearance  of  the  heir  after  three  pro- 
clamations, being  bound  to  appear  by  special  cus- 
tom ;  subtraction  of  services  after  due  warnings — 

(70)  Saveme  &  Smith,  ante,  (71)  Cage  v.  Dod,  Sty. 233-4. 

n.  69.  Clifton  &  MoUneux,  4  Ck).  Eitch.  346. 

37.  Heddv.  Chalener, Cro.Ehz.  (73)    fVhUe  &  Hmt,  cited 

149.    Com.  Dig.  Cop.  (M.3,)  6Vin.Cop.  (S.c.)  pL4.  iRoU. 

3  D*Anv.  198.  pi.  3, 6.  1  New.  Abr.  509.  (F).  pi.  4. .  And  see 

Abr.  488.  pi.  9.  Roper's  Baron  1  Watk.  on  Cop.  336. 

&  Fame.  1  Vol.  p.  83,  &c.  (73)  Ante,  p.  388,  et  aeq. 

(74)  Co.fiop.s.$7.  Tr*131. 
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refusing  to  be  sworn  on  the  homage,  or  to  pre- 
sent the  articles  according  to  the  oath  adminis- 
tered to  the  homage — disclaiming  the  lord,— 
denyii^  to  pay  rent  or  a  fine  certain,  on  demand, 
or  a  reasonable  fine  within  a  convenient  time 
after  the  assessment, — suing  a  replevin  on  the 
lord's  lawful  distress, — or  committing  waste  vo- 
luntary or  permissive. 

The  offences  and  causes  of  forfeiture,  of  which 
by  common  presumption  the  lord  cannot  of  him- 
self have  notice,  Lord  Coke  states  (76)  to  be,— 
felony  mt  treason;  outlawry  or  excommunica- 
tion ;  going  about  in  any  other  court  to  intitle 
any  other  lord  to  the  copyhold ;  and  alienation 
by  bargain  and.  sale  inra/fec/,  or  by  feoffinent  with 
livery:  and  these  and  the  like,  he  says,  ought  to 
be  presented. 

Mr.  Watkins  upon  this  question  thus  expresses 
himself  (76),  ^'  In  many  cases  the  lord  may  enter 
'^  immediately  into  the  lands  without  the  inter- 
"  v^ntion  of  a  presentment  of  the  forfeiture;  in 
^^  others  a  regular  presentment  is  previously  re- 
^'  quisite,  or,  at  least,  advisable.  Where  the 
''  offence  which  is  the  cause  of  forfeiture  is,  m 
.  "  its  very  nature,  apparent  and  notorious,  and 
"  such  as  by  common  presumption  the  lord 
'^  cannot  avoid  noticing,  no  presentment  can 
**  .be  necessary,  as  a  presentment  is  only  for  his 
"  instruction. 

(76)  Co.Cop.  8. 58.  Tr. ISS.j         (76)  1  VoL  on  Cop.  ^^ 
but  see  pwt,  n.  (77). 
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^'  If  a  perBon,  therefore^  be  attainted  of  treason 
**  01*  felony,  the  lord  may  seize  without  any  pre- 
*^  sentment  by  the  homage;  since  (he  commis'^ 
**  sion  of  the  offence  is  ascertained  and  made  of 
**  publicity  by  his  conviction  in  a  court  of  law. 
**  So  if  the  forfeiture  be  in  consequence  of  any 
**  act  or  refusal  in  the  presence  of  the  lord,  as  in 
*'  open  court,  no  presentment  can  be  requisite-; 
'^  as  the  end  of  presentment  is  already  answered « 
''  Thus  if  proclamation  be  made  for  an  heir  to 
**  claim,  and  no  claim  be  made :  if  a  copyholder 
*^  be  personally  warned  to  do  suit  at  a  particular 
'^  court,  and  he  does  it  not;  or  if  he  appear  in 
**  court  and  openly  and  absolutely  refuse  to  be 
**  sworn  on  the  homage,  according  to  the  custom, 
'^  or  the  like,  a  presentment  must  be  evidently 
"  nugatory. 

'^  But  when  the  cause  of  forfeiture  is  such  thai 
'^  by  common  presumption  the  lord  cannot  have 
**  notice,  a  presentment  should  be  made  to  ap- 
"  prise  and  inform  him  of  it:  however,  it  does 
*^  not  appear  that,  ev^n  in  this. case,  it  is  any 
"  ways  of  necessity.  A  presentment  is,  as  we 
*'  have  seen,  only  the  mean  of  information  as  to 
"  the  lord  :  if  the  circumstance  be  already  known 
**  to  him,  any  further  mean  of  instruction  must 
*^  be  needless.  If  he,  therefore,  is  aware  of  the 
*•  event  of  which  a  forfeiture  would  be  the  con- 
"  sequence,  he  may  avail  himself  of  ft  without  a 
**  presentment.  Still,  however,  it  is  prudent  and 
*'  advisable  to  present  such  event  in,  open  court, 

VOL.  I.  2  L 
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<'  that  the  matter  may  be  apparent  to  others ; 
<'  and  for  the  satisfaction  of  the  remaining  te- 
**  nantSy  as  well  as  a  sanction  to  the  lord." 

I  would  submit  that  no  presentment  can  be 
requisite,  in  any  case,  in  order  to  enable  the  lord 
to  take  advantage  of  a  forfeiture,  but  that  the 
several  acts  I  have  enumerated  are  forfeitures  of 
the  copyholder's  interest,  ipsofactOy  intitling  tbe 
lord,  if  he  please,  to  enter  for  the  offence,  as  a 
determination  of  his  will  (77);    but  where  die 


(77)  It  was  expressly  hdd 
in  Benuon  ▼.  Strode,  T.  Jones, 
IM,  thai  by  the  attauider^  the 
copy|iold  estate  for  life  was  ab- 
sohitely  determined,  and  that 
no  presentment  was  necessary, 
for  that  the  presentment  was 
only  ibr  the  initmction  of  the 
lord^  and  that  he  might  enter 
before  any  presentment.  And 
in  Eatt  v.  Harding,  Cro.  Eliz. 
49d,  where  the  estate  was  for- 
feited by  the  grtuit  of  a  lease 
not  warranted  by  the  custom^ 
the  court  ruled  that  the  pre- 
sentment wa&  not  of  necessity, 
and  that  the  lord  might  take 
advantage  of  it  before  the  pre- 
sentmait.  And  see  3  SaOc.  100, 
where  it  is  said,  that  the  loid 
may  grant  forfeited  copyholds 
without  seisure,  the  forfeiture 
being  a  determination  of  the 
^n  of  the  party,  and  the  lord 


is  in  a»  of  his  revernon :  For 
which  .see  MUfax  v.  Baker, 
1  Lev.  86.  Vide  also  Berutm 
&  Strode,  2  Sho.  152.  But 
see  Gilb.  Ten.  847-8. 

Chief  Baron  Gilbert,  in  no- 
ticing the  dictum  of  Iioid 
Coke,  that  a  presentment  it 
necessary  in  those  cases  of  for- 
feiture where  the  lord  cannot 
be  presumed  to  have  notice, 
says,  *'  And  indeed  the  reason 
given  by  Coke  is  of  no  co- 
gency, that  because  the  lord 
cannot  by  intendment  have 
notice  of  them  himself,  that 
"  therefore  he  shall  take  no 
''  advantage  of  them  wiiiioiit 
"  presentment!  for  if  he  can 
*'  take  notice  of  them,  vdiy 
"  shoulcL  he  not,  since  present- 
ment is  not  that  whidi  gives 
title,  bui  only  lets  him  know 
"  what  he  halh  a  title  to  >  But 
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cause  of  forfeiture  is  not  by  any  act  in  court,  so 
that  thfe  Idtd  cannot  be  presiltlied  to  hare  liOtit^e 
of  it,  it  is  certainly  the  duty  of  the  homage,  if  ap- 
plti^&i  Of  the  offence;  td  present  it  for  the  iiifblv 
matioh  afid  instruction  of  the  \otd. 
.  It  iei  essentia,  however,  to  establish  the  fact 
upon  which  the  seizure  is  made,  by  the  clearest 
possible  proof  (78). 


Of  the  Persons  wkb   may   take   adooMage   of 

Foifeitures. 

If  a  tenant  for  life  commit  a  forfeiture,  the  lord 
shall  take  advantage  of  it,  and  not  the  remainder- 
man (79),  unless,  indeed,  the  estate  of  the  r^ 


€< 


hcywever  it  is  safe  to  get  such 
''  things  presented;  andif  there 
'^  be  a  custom  for  it^  it  must 
''  be  parsued/'    Ten.  846. 

(78)  Hamlen  t.  Hamim, 
iBukt.  189.  Neither  the  pre- 
sentment of  ferfeiturej  nor  the 
entry  or  seizure  of  the  lord 
need  be  proved*  BMop  Wh^ 
tanr.MHlli.  PerTracsr.  Sim^ 
1707.  Vide  BaOaatine's  Ed, 
Rnnn.  on  Ejectm.  39S.  See 
also  Bull,  N.  P.  107.  Neither 
is  it  necessary  to  prove  the 
prodamations^  on  a  sdmre 
quoosqae  for  non-admittanoe. 
Doe  &  Jenney,  5  East,  693, 
Contra^  when  there  is  a  costom 


to  seize  as  forfio^.  StdMaii^i 
cBse,  Keb.  S87.  1  Lev.  63. 
IS  Via.  Abr.  105.  ^fKf«  p.843. 

Mr.Watkins  in  his  8d  Ed; 
oa  Cop.  (Vol.  1.  p.  847.  n.  t) 
has  nised  a  question^  whefter 
if  the  loni  need  not  prove  seU 
zarpi  avBlt  to  set  out  boua4»- 
ries  nwy  not  be  often  dispeiiaed 
with^  by  bridging  ^ectmeut, 
aad  Oft  a  mit  of  ttecoftbn 
bong  awarded^  the  Aeriff  to 
summitt  a  jury  to  ascertaiM  the 
property^  aii  on  a  fieri  iuaas; 

(79)  Margaret  Pc^ger'nmie, 

9  Co.  107 .  a.    1  Saoiid*  ISl. 

ikead   V.  Tyler,    Hett>    161. 

S*€.  1%  Mod.  19S.    £iM  ft 
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mainder-man  fall  into  possession  on  the  for- 
feiture happening,  as  if  the  limitation  be  to  A.  for 
life/ and  after  the  Aeidiih^  fcnfeitwre  or  other  deter- 
mination of  the  estate  of  A.  to  B.,  atiid  A.  com- 
mit a  forfeiture,  then  the  estate  of  B.  would  take 
effect  in  possession  (80) ;  but  I  have  already  ob- 
served, that  this  can  only  happen  by  the  lord's 
consenting  to  accept  a  surrender  so  framed  as  to 
be  a  dispensation  of  his  right  of  entry  for  a  for- 
feiture, in  favour  of  the  remainder-man. 

And  it  has  been  determined,  that  if  the  tenant 
for  life  commit  waste^  the  lord  may  enter,  even  if 
there  be  a  grant  in  remainder  expectant  on  the 
death  or  forfeiture  of  such  tenant  for  life  (81). 

The  lord  pro  tempore,  whether  in  fee,  or  for 
life  or  years  only  (82),  may  take  advantage  of  a 
forfeiture. 


.Kirke,  ante,  (n.  46).  Smartle 
y,  PenhaUow,  12  Lord  Raym. 
lobb.  S.C;  1  Salk.  189.  S.C. 
6  Mod.  67' ;  but  see  Beneson 
y.  Strode,  Skin.  8;  S9.  S.  C. 
PoUexf.  619.  S.C.  T.Jones, 
189.  S.  C.  2  Sho.  150.  S.  C. 
(Strode  t.  Demuon),  8  Lev.  94. 

(80)  Beneion  &  Strode,  sup. 

(81)  Doe  d.  Folkes  and  the 
Dean  and  Chapter  of  Exeter 
V.  Clements,  S  Miau.  &  Sel.  68. 
In  this  case  the  Court  of  K.B. 
m  confirming  the  verdict  at  the 
trial'  before  Mr.  B.  Graham^  at 
the  assises  for  Devon,  said, 
that  waste  was  an  injury  to  tiie 


lord  for  which  ejectment  would 
lie  at  his  suit;  for  if  it  were 
otherwise,  the  tenant  for  life 
and  remainder-man,  by  com- 
binmg  together,  might  strip  the 
inheritance  of  all  the  timber. 

(82)  Meeresk,  Ridout,  Godb. 
175.  1  RoU.  Abr.  858.  pi.  13. 
lb.  509;  Cop.  (G).  pi.  2.  Com. 
Dig.  Cop.  (M.6).  6  Vin.  Cop. 
(T.  c.)  pi.  2,  dtes  East  &  Hard- 
wijr/Cro.Eliz.  498;  (S.C. Mo. 
399.  S:  0.  Ow.  63,)  and  Rowles 
&  Mason,  Tf,  10.  Jac.  uH 
iup,  1  New.  Abr.  488.  (8). 
2  D*Anv.  198-9. 


Ch.  XI.]  On  For/eitwi.  .  517 

And  so  may  the  feoffee  of  a  sii^le  copyhold, 
notwithstanding  the  severance ;  or  evelk  his  les- 
see (83). 

But  as  copyholds  are  within  the  statutes  of 
limitation,  it  would  seem  that  the  lord  cannot 
enter  for  a  forfeiture  after  twenty  years  (84).  ^ 

In  case  of  a  forfeiture  in  the  lifetime  of.  the 
tenant  for  life,  it  has  been  said,  that  the  lord  in 
remainder  may  take,  advantage  of  it  when  his 
estate  comes  into  possession,  (even  if  the  tenant 
for  life  had  aliened  to  another,)  as  he  had  an  in- 
terest in  the  manor  >  at  the  time  of  the  forfei- 
ture (85):  and  as  the  acts. of  a  tenant  for  life, 
whether  he  be  the  lord,  or  copyholder,  ought  not 
to  prejudice  the  remainder-man,  this  would .ap*- 
pear  to  be  reasonable  when  the  act  of  forfeiture 
destroys  the  estate,  as  where  a  copyholder  exe- 
cutes a  feoffment  with  livery ;  but  the  law  is 
otherwise,  I  apprehend,  when  the  act  is  not  a 
disherison,  as  in  the  case  of  waste,  or  of  a  lesuse 
without  license  (80). 


(SS)  Ea$t  ▼.  Hardmg,, mte, 
p.  516.  Cro.  Car.S34«  laMathewt 
V.  JVkett^n.  In  the  above  csuie 
of  East  &  Harding^  (see  O  wen^ 
63.)  Popham said, 'the feoffee 
or  lessee  shall  haye  advantage 
of  all  forfeiture  belonging  to 
land,  as  in  case  of  feoffinent 
and  the  like^  but  on  the  con- 
trary for  not  doing  of  fealty/ 
Af^te,  pp.  14^  15. 


(84)  Po^d.  Tarrant  y.HeU 
tter,  3  T.  R.  172. 

(86)  Co.  Cop.  8. 60.  Tr.  139. 
Glib.  Ten.  384. 

(86)  Gilb.  Ten.249.  Ib.n, 
177.  Eastcaurtv.Weeks^lSaJk. 
186.  S.C.  Lutw.  799.  Lad^ 
Montague's  case«  Cro.  Jac.  301. 
Chamherlain  ▼.  Drake^  ^  Sid. 
8,  9.  Lex  Cust,  219.  Doe  d. 
Tarrant  v.  HeUier,  sup. 
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Aa4  ^e  f!^^^  dwInctMii  l)0hreen  ioifeitares 
at  the  election  of  the  lord,  aad  those  which  cause 
a  disherison^  would  appear  to  hold  with  respect 
to  the  h^  whose  ancestor  idid  not  take  advan- 
tage of  a  forfeitare  hapfwnmg  in  his  lifetime  (8T). 

If,  howeyer,  (he  copyholders  of  a  manor  be- 
longing to  a  Ushoprick,  during  the  vacancy  of  the 
iSee,  commit  a  forfeiture  by  cutting  timber,  as  no 
laches  are  imputable  to  any  one,  the  sjacc^eding 
bishop  may  bring  ap  ejectment (88). 

But  it  seems  th^t  a  grantee  or  lessee  of  a  manor 
shall  not  take  advantage  ev^i  of  an  absolute  for- 
feiture»  happening  prior  to  the  grant  or  lease,  and 
Jthis  bftcause  a  right  of  entry,  or  of  action,  cannot 
be  transferred  (89). 


*  4j^I£N,  }f  SAftlieppurch^ecopyh<)Idland,(eyen 
if  fhe  purchase  bo  made  in  the  name  pf  a  trustee,) 
he  du^U  pot  rej;ajn  ijt,  and  it  has  been  said  ^at 
the  lord  of  the  manor,  and  not  the  King,  may 


(87)  VideCofiMiallw&Ifom- 
mo/nd,  PlOin.  416.  8.  C.  fCan^ 
waUii  &  HarwcodJ,  Lai.  S86. 
Eoiieauri  t.  Weeks,  ante,  n.  86. 
2VeQt.39.  Anon.  iFreem. 516. 
And  «ee  tbe  pleadings  in  JSofl- 
eamrt  %l  Wedt$,  Lex  Man.  App. 
pi.  40.  In  that  caseit  was  agreed, 
tiialif  one  of  several  oopaicenen 
die  before  entry  for  a  ferfeituie, 
by  kssing  without  license  or  by 
conunitting  waste,  no  advan- 


tage  can  afterwards  be  taken 
oftheforMtore.  And  the  Court 
liiere  held  also,  thataforieitiue 
cannot  be  divided,  and  there- 
fore if  ooparcenen  are  not 
agreed,  neither  can  enter. 

(88)  BttU.  N.P.  lor^ohes 
fietMl  &  ifOoi,  as  so  adjudged 
by  Comyns,  Oxford  Circnit, 
17S0. 

(89)  Go.  Cop.  s.  60.  Tr.  139. 
Pern    V.   MenoaU,    Ow.  6S. 
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take  advantage  of  the  purchase  (90).  But  as  the 
incapacity  of  an  alien  to  hold  lands  within  the 
King's  dominions,  originated  in  state  policy,  so, 
I  apprehend,  the  advantage  to  be  taken  of  any 
purchase  made,  either  of  freehold  or  copyhold 
land,  by  a  person  not  being  a  natural  bom 
subject,  is  part  of  the  royal  prerogative,  which 
could  not,  by  the  most  forced  construction,  be 
held  to  have  been  transferred  to  the  lord  of  the 
manor,  under  any  existing  or  presumed  grant  of 
the  manoir  from  the  crown  (91).  And  should  the 
lord  consent  to  admit  an  alien  (92),  there  does 
not  seem  to  be  any  good  reason  for  denying  the 
crown  the  right  of  exercising  this  prerogative,  a 
right  which  is  sanctioned  by  the  authority  of 
Lord  Coke  (93) ;  and  which  principle  was  urged  in 
Calm^s  case  (94),  namely,  that '  when  an  alien 
bom  purchaseth  any  lands,  the  King  only  shall 
have  them,  though  they  be  holden  of  a  subject, 
in  which  case  the  subject  loseth  his  seigniory.' 

S  Vent.  39.  CornmaUM^Ham-  a  lordBhip  to  one  in  fee^  the 

iiMmd>ubi  8ap.6yin.Cop.  (T<c.)  gmntee  shall  not  have  his  pre- 

pL  T.    But  see  eont.  per  Dyer^  rogative/' 

4  Leo.   394.  ca.  348.    Ante,  {9%)  JtUe,  p.  125. 

tit. '  Statutes/  p.  90.  n.  134.  It  would  however  be  a  very 

(90)  Per  Hanson,  Reader  of  bard  case,  that  the  lord  should 
Lincoln's  Inn,  1633.  See  Dy.  lose  the  advantages  of  the  fines 
.308.  b.  mai^.  lb.  S.  b.  mai^.  and  services  in  respect  of  any 
But  see  1  Mod.  17.  Aleyn,  copyhold  purchased  by  an  alien, 
14, 15.  See  also  Vaill.I>y.  303.  if  the  lord  admitted  him  m  ig- 
a.  pi.  46.  marg.  Co.  Litt.  2.  b.  norance  of  the  incapapty. 
n.4.  Vin.Abr.tit.  ^ Alien.' (A.S).  (93)  Co.  Litt.  2  b. 

(91)  Kitch.  £2.(citingStanif.         (94)  7  Co.  25.  a. 
10.)  says, ''  If  the  Khig  grant 
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If  however  the  purchase  be  made  in  the  name 
of  a  trustee,  particularly  if  the  lord  were  not  privy 
to  the  trust,  the  King,  I  conceive,  would  be  in- 
titled  to  have  the  benefit  of  the  trust  Ofdyy  all  the 
fruits  of  the  copyhold  tenure  being  continued  to 
the  lord  of  the  manor,  from  the  legal  estate  hi 
the  trustee  (95). 


OF  LISCENSES  TO  DEMISE,  b{c.  AND  OTHER 
DISPENSATIONS  OF  FORFEITURE (96). 

A  Copyholder,  except  by  special  custom  (97), 
cannot  grant  a  lease  of  his  copyhold  tenement  be- 


(95)  The  King  &  Holland, 
Sty.  SO,  40,  75>  84.  In  this 
case  a  copyhold  was  aurren- 
dered  to  J.  S.  in  tru&t  that 
Holland  an  alien  should  receive 
the  profits  thereof  to  his  own 
use  and  benefit ;  upon  this  an 
inquisition  was  taken  for  the 
King>  and  this  matter  found  5 
whereupon  the  copyhold  was 
seized  Into  the  King's  hands^ 
and  upon  a  trial  concerning  the 
lands  there  was  a  special  ver- 
dict, after  which  the  question 
of  the  King's  title  was  several 
times  argued  in  the  Court  of 
King's  Bench,  and  ultimately 
judgment  was  given  against 
the  King  -,  whose  remedy  would 
appear  to  have  been  by  a  bill 


in  equity  for  an  execution  of 
(he  trusts.  1  RoQ.  Ahr.  194. 
Alien.  A.8.  See  as  to  an  Equit- 
able Escheat^  ante,  tit.  ^  IVgst 
Estates.* 

(96)  It  has  been  said  that 
parceners  cannot  make  parti- 
tion without  the  lord's  liceose, 
but  see  ante^  p.  104.  n.  154. 

(97)  Wiicocik'*  case,  2D'Anv. 
195.  pL  9.  Jackman  v.  Hoddes- 
d(w,  Cro.  Eliz.  351.  KenteyY. 
Richardson,  Cro.  Eliz.  7S8. 
Turner  v.  Hodges,  Hut.  101. 
S.C.  Litt.Rep.  «33.  S.C.  Het. 
128.  Mathews  v.  WheiUm, 
Cro.  Car.  233.  Petty  v,  Evans, 
2  Brownl.  40.  Crampom  f. 
EreshwaUr,  Brownl.  133. 
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yond  the 'term  of  a  year  (98),  without  the  license 
of  the  lord  of  the  manor,  operating  as  a  dispen- 
sation with  the  forfeiture  which  the  act  would 
create :  this  is,  indeed,  a  necessary  consequence 
of  the.  rule,  that  a  copyholder  cannot  convey 
away  his  interest  by  any  common-law  assurance, 
or  do  any  act  to  the  prejudice  of  the  lord's  free- 
hold, unless  he  is  consenting  thereto. 

The  terms  upon  which  the  lord's  license  for  the 
copyholder  to  demise  is  to  be  obtained,  must 
depend  upon  the  custom  of  each  particular  ma- 
nor, in  like  manner  as  the  fine  on  admittance; 
but  the  license  is  usually  given  either  in  or  out 
of  court,  as  a  matter  of  course,  on  payment  of 
a  certain  fixed  sum  for  each  house  or  acre  of 
land,  for  each  year  of  the  term  of  the  proposed 
lease  (99). 

The  fine  for  a  license  to  pull  down  a  house  or 
other  building,  or  for  any  act  considered  as  a  de- 
terioration of  the  estate,  is  of  course  dependent 


(98)  Kitch.  1 13^  in  his  chaise 
to  the  homage,  says,  "  Also  if 
**  any  copyholder  lets  his  copy- 
*'  hold  land  for  longer  time 
''  than  for  a  year  and  a  day 

without  surrender,  unless  it 
be  by  the  custom,  that  he 
may  let  for  longer  time,  and 
if  he  do,  it  is  a  forfeiture,  and 
inquirable."  Ante,  p.  494. 
et  seq. 

(99)  Kitch.  166, 24«. 

A  custom  that  on  payment 
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of  10  years  rent  the  lord  should 
license  to  let  for  99  years,  and 
that  if  he  refused,  the  tenant 
might  do  it  without  license, 
was  adjudged  good.  Cited  by 
Moreton  in  Porphyry  v.  LegHtg" 
ham,  2  Keb.  344,  as  in  the  case 
of  Grove  &  Bridges, 

A  custom  that  a  lessee  for 
life  may  lease  per  autre  vie  is 
not  good.  Mo.  8.  pi.  27*  H. 
3  £.  6.  And  see  Godb.  UU 
pi.  236. 
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Ofk  the  cirQWQStajices  of  each  particular  case, 
wd  therefore  the  subject  of  convention  between 
the  lord  ^and  tenaSft  (100). 

It  firei]uently  happens  that  the  license  to  de- 
vuse  is  applied  for,  and  acted  upon,  without  a 
due  consideration  of  the  extent  of  the  lord's  in- 
terest in  the  mwor,  for  it  is  quite  clear,  that  the 
lord  cannot  grant  a  license  or  dispensation  for  a 
longer  term  in  the  tenancy,  than  he  has  in  the 
sctigniory  (101),  unless  under  a  power  springing 
from  :the  fee. 

.This  circumstance  renders  it  expedient  that  in 
^\l  settlements  of  manors,  of  which  copyholds 
^re  holden,  but  more  particularly  when  the  pro- 
perty has  be^a  usually  let  on  long  leases,  or  h 
likely  to  become  improveable  by  building  or 
otherwise,  a  power  should  be  inserted,  autho- 
rising the  person  in  possession  of  the  manor  for 
the  time  being,  (however  limited  his  interest,)  to 
grant  liccaases  to  demise  for  such  period  of  time, 
and  under  such  restrictions  as  circumstances 


(100)  .When  the  cufltQm  has 
settled  the  fine  for  licenses  of 
this  naturej  it  would  seem  that 
the  lord  may  he  qompelled  in 
equity  to  grant  a  license^  Bal' 
lard  y .  Jgard,  cited  Tofh.  107-8. 
6  Vin.  Cop.  (Y.e.)  pi.  3  j  hut 
not  otherwise^  see  1  Vol.  Cas. 
&  Op.  177.  Pre.  Ch.  672,  in 
<Str  H.  Peachff  v.  Duke  of 
Somerset, 


An  agre^ent  to  grant  a 
license,  for  which  a  oonsidera* 
tion  is  paid,  wQl^  of  course,  he 
enforced  in  equity.  Hungerford 
y.  Auiten,  Nd.  C.R.  49. 

(101>  PeUy  V.  Evant,  S 
BrownL  40.  S.C.  (PettU  & 
Debbans),  6  Vin.  Cop.  (I.d.) 
1  RoU.  Ahr.  511.  (K.)  Gah. 
Ten.  203,  299.  Munifu  t. 
Baker,  1  Keh.  25. 
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may  seem  to  require ;  taking  the  usual  fines,  and 
conforming  in  all  respects  to  the  custom  of  the 
manor. 

It  is  doubted  whether  a  steward  can  grant  a 
license  to  demise  virtute  officii j  as  a  license  is 
not  a  ministerial  act,  yet  I  apprehend,  under  a 
special  authority,  the  steward  may  grant  licenses 
to  alien  by  deed,  either  in  full  court  or  out  of 
court  (102);  and  that  by  particular  custcxn,  even 
without  an  express  authority,  a  license  granted 
by  him  in  court  will  be  good  (103) :  and  it  would 
seem  that  the  lord's  signing  the  court  book,  or 
receiving  the  fine,  or  the  like  act,  would  be  a 
confirmation  of  the  license  (104). 

When  a  license  or  dispensation  is  obtained  for 
creating  a  common-law  interest,  or  other  act  ope- 
rating to  the  lord's  prejudice,  the  terms  of  such 
license  or  dispensation  must  be  strictly  pursued ; 
so  in  Jackson  v.  Neal  (105),  it  was  held,  that  a 
license  to  let  for  21  years  from  Michaelmas^ 
would  not  authorise  a  demise  for  that  term  fi*om 
the  Christmas  following. 

And  when  a  license  has  been  acted  upon  to  the 
full  extent  of  it,  a  second  lease  under  it  would 
not  be  wairanted  (106). 

(^02)  4iUe,  p.  128,  &c.  ^  WtUof^,  11  Ea3t,  S6. 

(10S)Kitch.l66.Scraggs^87.  (105)  Cro.  Eliz.  394. 

(104)  Co.  Cop.  8.  44.    Tr.  (106)  Mo.  184.  ca.  329.    It 

101 -S.    Kitch.  1^6.    2  Watk.  was  doubted  in  tbia  case  whe- 

on  Cogp.  117.  ther  the  second  lease  would  be 

^  license  ma;  ba  presumed  a  forfeiture.    Vide  6  Vin.  Cop. 

he  r^  a  grant  ^puld  not^  Doe  (H.  c.)  p3l.  1  &  2. 
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But  a  demise  for  a  less  term  or  interest  than  is 
authorised  by  the  license,  will  be  good ;  therefore 
under  a  license  to  demise  for  five  years,  a  copy- 
holder of  inheritance  or  for  his  own  life,  may 
lease  for  three  years,  or  for  the  flye  years,  deter* 
minable  with  his  life  (107). 

And  in  HaU  v.  Arrowsmith  (108),.  under  a 
license  to  a  copyholder  for  life  to  let  for  three 
years  if  he  so  loi^  lived,  a  lease  for  three  years 
without  any  limitation,  was  held  good  as  a  lease 
for  three  years  determinable  with  the  life  of  the 
copyholder ;  but  it  was  said, .  that  if  the  copy- 
holder had  had  an  estate  in  fee,  the  lease  would 
have  been  a  forfeiture,  because  then  he  would 
have  done  more  than  he  was  licensed  to  do. 

And  in  this  case  the  court  agreed,  that  such  a 
license  could  not  be  made  to  be  void  by  a  con- 
dition stibsequenty  but  that  there  might  be  a 
condition  precedent^  because  then  jt  was  no  license 
until  the  condition  performed. 

As  a  license  to  demise  operates  only  as  a  dis- 
pensation on  the  part  of.  the  lord,  it  follows  that 
a  lease  by  tenant  in  tail,  with  license  of  the  lord, 
will  not  bind  the  issue  in  tail  (109). 

(107)  Worledge  v.  Benbury,  cc^yhold  let  for  40  jears  bytlie 
Cro.  Jac.  436-7.  lord's  license,    and  after  die 

(108)  Popham,  105.  S.C.  lease  make  bis  forf^ture  of  his 
(called  Haddon  v.  Arrotvstnith,)  copyhold,  and  the  lonl  seises 
Cro.  Eliz.  46S.  8.  C.  Ow.  73.;  it,  and  grants  that  over  again 
and  see  a  similar  determination  by  copy  to  the  tenant  in  tail 
in  fVorkdge  y.  Benbury,  sup.  and  his  heirs,  or  to  J.  S.  and 

(109)  Kitch.  166  3  who  adds,  his  heirs,  it  seems  there  the 
"  But  if  the  tenant  in  tail  of     issue  of  the  lesser,  nor  J.S., 
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A  custom  for  a  copyholder  in  fee  to  alien  for  a 
thousand  years  without  license,  has  been  ad- 
judged a  good  custom  (110) :  but  a  custom  for  a 
tenant  at  will  to  make  a  lease  for  life  by  license 
of  the  lord,  could  not  be  supported  (111). 

As  the  lord  can  seize  as  for  a  forfeiture  if  the 
tenant  should  let  the  houses  fall  or  go  to  decay^ 
80  it  would  seem  that  a  copyholder,  even  if  he 
be  a  mortgagee  only,  may  without  a  license  pull 
down  houses  that  are  in  a  ruinous  state,  and 
build  others  (112). 

A  lease  with  license,  it  must  be  recollected,  is 
a  common-law  and  not  a  copyhold  interest,  and 
may  be  assigned  without  any  further  license  of 
the  lord  (113). 

It  is  extendible  at  law  (114),  and  will  be  good 
even  against  the  lord  by  escheat,  if  the  license 
were  granted  by  him,  or  his  ancestor  or  prede* 
cessor,  seized  in  fee  simple  of  the  manor  (115), 

nor  the  lord>  cannot  enter  and  (US)  Hardy  v.  Reeves,  4  Ves. 

defeat  this  le^e."  480.  . 

'' The  same  law  is  if  a  copy-  (113)  Co.  Cop.  s.  51.  Tr. 

holder  of  an  estate  tail  lets  for  119>  120,    3  Leo.  69.  pL  106. 

40  years  by  the  lord's  license^  Johmon  v.  Smart,  1  Roll.  Abr. 

aad  dies^  and  his  issue  surren-  508.  pi.  14.     2  D*Anv.   105. 

der  to  J.  S.  and  his  heirs^  this  1  Watk.  on  Cop.  301. 

Issue  nor  J.S.  cannot  enter  aad  (114)  Gilb.  Ten.  N.  148-9. 

defeat  this  lease."  see  contra  Pictoe*s  case^  1  RoU. 

(110)  Porphyry  v.  Legmg-  Abr.   888.    (M.)    pi.  3.    Lex 
iam,  2  Keb.  344^  cites  Grove  Cust.  19. sed  vid.  Poph.  1 88. 

&  Bridges  I   and  see   ante,  n.  (115)  Sw'mnerton  \,  Miller, 

99.  Vide  also  ricma-v.Hadg^x,  Hob.  177.  Kitch.  166.  Turr^ 

Hutt.  101.  V.  Hodges,  sup. 

(111)  Godb.  171.  ca.  236. 
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but   not-  against   a   remainder-man   or   rerer- 
sioner  (116). 

Foffeitutes  may  also  be  dispensed  with  or 
waived  in  various  ways,  after  the  lord's  title  of 
entry  and  seizure  has  accraed(117);  as  for  in- 
stance, by  the  re-admission  of  the  copyholder 
who  committed  the  forfeiture  (118),  or  by  the 
admittance  of  bis  heir  (119);  or  even,  as  it 
should  seem,  by  the  presentment  of  tiie  deaA 
of  him  who  committed  the  offence,  such  pre- 
sentment being  an  acknowledgment  of  him 
as  a  tenant  (120);  or  by  the  amerc^nent  of 
him  for  non-appearance  (121) ;  or  by  die  ac- 
ceptance of  a  surrender    from   him  (122);    or 


(116)  iffite,  p.  583. 

(117)  In  Penn  v.  MeHvdll, 
Ow.  6S,  it  wafl  hdd^  tli«t  agrant 
of  the  freehold  before  entry  fiir 
a  forfeiture  by  kasiiig  without 
license^ was  an  affirmance  of  the 
lease,  sed  qu? 

(118)  Page  y.  SmUh,  Holt, 
161.  MUfax  V.  Baker,  1  Ley. 
26.  Clerk  y.  Wentworth,  Tdth. 
lOr.  Doe  &  HeUier,  3  T.  R. 
17«. 

(119)  Munifas  y.  Baker, 
1  £eb.  86.;     but  see  Smith 

V. ,  30  Eliz.  dted  Tbtii. 

107.  6  Vin.  Cop.  (A.d.)  pi.  3. 

(120)  Doe  &  HeUier,  3T.R. 
171,  where  Lord  Kenyon  ex- 
pressed his  opinion,  that  not 
only  admission  of  the  copy- 


holder or  his  heir,  but  any  act 
of  recognition  on  the  port  of 
the  lord,  would  predude  him 
from  takii^  adyantage  of  a 
forfeiture. 

(121)  1  Freem.  517.  Sk 
John  Braunche*8  case,  1  Leo. 
104 :  it  was  there  held  to  be 
a  dispensation,  although  the 
amercenient  should  not  be  es- 
tr^ted  or  levied. 

(142)  1  Preem.  517.  KitA. 
p.  177,  says,  ''If  copyholder  lets 
''by  inidfeilture,  which  is  for- 
"  feitnre,  and  aftdr  surrenden 
"  to  ihe  use  of  J.  S.  iuid  he  is 
"admitted  in,  the  lord  alter 
"  shun  not  take  adyahtage  of 
"  forfeiture." 
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of  rent  or  services,  or  by  distraining  for 
either  (123). 

And  an  act  by  a  lord  pro  tempore,  which 
amounts  to  a  dispensation,  will  bind  those  in- 
titled  to  the  manor  in  remainder  or  reversion, 
but  not  so  as  to  give  effect  to  a  grant  of  a  com- 
mon law  interest  (124). 

But  a  lord  by  wrong,  as  by  disseisin,  cannot 
dispense  with  a  forfeiture  to  bind  the  rightful 
lord  (125). 

And  it  is  essential  that  the  forfeiture  should  be 
known  to  the  lord,  otherwise  the  admittance,  ac- 
ceptance of  rent,  or  like  act,  will  not  operate  as 
a  dispensation  (126);  but  the  lord  shall  be  pre- 
sumed to  have  notice  of  failure  of  suit  of  court, 
non-payment  of  rent,  &c.  (127). 

(1^)    Eaticaurt  v.  Weeks,     Cro.  Car.  S34.  Mantle  yr.WoU 

Imgtnn,  or  ManteU  &  Weddng* 
Um,  Cn>.  Jac.  166.  1  Roll. 
Abr.  475.  (C.)  Co.  Cop.  8. 61. 
Tr.  140.  Gilb.  Tten.  «47.  lb. 
N.  178.  And  see  2  D'Anv. 
20r.  1  New.  Abr.  489.  6  Vin. 
Cop.  (A.d.)  pi.  14.  GonLDig« 
Cop.  (M.  8.) 

(127)  LordComwaUu'sczB^^ 
2  Vent.  39.  And  see  Wheeler^t 
case^  4  Leo.  840,  where  the 
widow  intitled  to  freebench 
during  chaste  Tiduity,  was  ad- 
mitted by  the  lord  after  incon- 
tinency,  but  of  which  he  had  no 
notice,  and  the  lord  was  held 
to  be  bound  by  the  admittance. 


i  Salk.  186.  1  Vtexm.  517- 
Garrard  v.  JUster,  1  Keb.  15. 
HamUn  v.  Hamlen,  1  Bulst. 
189.  Baam  ▼.  Thurley,  Toth. 
107.  Gflb.  Ten.  247-8,  334-5. 
Co.  Cc^.  s.  61.  Tr.  140.  6  Vm. 
Cop.  (A.  d.)  but  see  Godb.47. 
Acceptance  of  rent  is  of  an 
ambiguous  nature.  Doe  &  HeU 

Jt<?r,3T.R.  171. 

(124)  Miykxr.  Baker,  1  Lev. 
26.  8.  C.  (Muniftu  ▼.  Baker), 
I  Keb.  26.  And  see  Holt,  161. 
3  Salk.  100.  Ante,  p.  522. 
525-6. 

(125)  Milfax  V.  Baker,  sup. 

(126)  Mathews  ▼.  Whetton, 
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A  lease  for  a  term  of  yearsi,  without  license, 
aad  all  such  other  acts  as  do  not  tend  to  the  de- 
struction of  the  copyhold  interest,  such,  for  in- 
stance, as  waste,  substraction  of  suit,  &c.  may 
clearly  be  dispensed  with  by  the  lord  pro  tem- 
pore^ however  limited  his  estate  (128);  but  an  act 
which  tends  to  the  total  annihilation  of  the  copy- 
hold interest,  as  a  feoffinent  with  livery,  ap- 
pears to  preclude  any  subsequent  affirmance 
of  such  interest,  except  under  a  new  substantive 
g^ant(129). 

It  has  been  doubted  whether  an  attainder  of 
treason  or  felony,  is  not  also  such  a  destruction 
of  the  copyhold  interest,  as  to  preclude  an  act  of 
dispensation  (130) ;  but  as  the  crimes  of  treason 
and  felony  go  to  the  incapacity  only  of  the  per- 
son, I  must  suppose,  that  a  forfeiture  by  the  com- 
mission of  either  olSence,  is  as  open  to  tlie  dis- 
pensation of  the  lord,  as  any  other  act  incon- 
sistent with  the  nature  of  a  copyholder's  interest, 
under  the  original  grant  of  the  estate. 

We  have  already  seen  that  there  is  no  relief  in 
equity  against  an  act  of  forfeiture  which  tends  to 
the  disherison  of  the  lord  (131);  but  when  the 
forfeiture  is  not  wilful,  as  in  the  case  of  permis- 

(128)  -dfntc,  (N.15J4.)  Peachy  v.  Duke  of  Somenei, 

(129)  Co.  Cop.  8. 61.  Tr.  140.      1   Stra.  449,   where  a  oopj- 

(130)  1  Watk.  on  Cop.  351-.     holder  is  said  to  have  been  re- 

(131)  JtUe^    p.  494/  495«  lieved  against  a  forfeiture  by 
(N.-  7')  But  see  Shelley  v.  Ma--  making  a  lease  without  a  U-i 
son,  in.  Lord  Coventry's  time^  cense.    6  Vin.  Abr.  p.  114. 
S.Car.'l/  cited  in- Sir  Henry 
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sive  waste  (132),  or  waste  by  a  stranger  (133); 
and  where  a  compensation  can  be  made  to  the 
lord,  as  on  non-payment  of  fines  or  rents  (134) ; 
or  where  there  is  a  reasonable  excuse,  as  in  the 
case  of  a  Quaker's  refusal  to  take  the  oath  of 
fealty  (135),  a  Court  of  Equity  will  relieve  against 
the  forfeiture. 

In  the  case  of  Thmnas  v.  Porter  &  The  Bishop 
of  Worcester  (136),  which  was  a  bill  in  Chancery 
to  be  relieved  against  a  forfeiture  for  felling 
trees,  the  Court  directed  an  issue  to  try,  whether 
the  primary  intention  in  felling  the  timber  was 
to  do  waste?  or,  (as  the  order  was  drawn  up,) 
whether  the  supposed  waste  was  wilful  or  tiot? 
Upon  two  several  trials  it  was  found  for  the 
plaintiff,  and  the  decree  was,  that  the  plaintiff 
should  be  relieved,  and  the  defendant  to  deliver 
possession  and  account  for  the  mesne  profits. 


(13f2)  Thomas  v.  Porter  & 
Bishop  of  Worcester,  1  Ch.  Ca. 
95.  2  Freem.  137-  Commin 
y.  KinsmeU,  dted  Toth.  lOS, 
and  6  Vin.  Cop.  (£.  d.)  pi.  3. 
Pre.  Ch.  674,  in  Sir  Henry 
Peacl.y  v,  Duke  of  Somerset. 

(133)  Ante,  p.  509.  (n.  61.) 

(134)  1  Stra.  449>  453,  in 
Sir  H.  Peachy  v.  Duke  of  So- 
merset, Marsh  v.  FUller,  6  Vin. 
Cop.  (D.  c.)  pi.  9.  Whistler  v. 
Cage,  lb.  Lucas  v.  Penning- 
ton,  1  Nel.  C.  R.  7.     But  the 

VOL.  1. 


doctrine  of  compensation  is  not 
extended  to.  acts  of  voluntary 
waste,  or  of  disinherison  to  the 
lord.  Ante,  p.p.  494,  495,  n.  7> 
509.  but  see  contra  as  to  vo- 
luntary waste,  1  £q.  Ca.  Abr. 
131,  in  Cox  V.  Higford, 

(135)  Coxy.Higford,^Vem. 
664.  Cudtnore  v.  Raven,  or 
Edmore  v.  Craven,  cited  ib.  and 
in  Pre.  Ch.  574.  1  Stra.  450. 
6  Vin.  Cop.  (D.  c.)  pi.  9. 

(136)  Sup.  and  see  Doc  d. 
Foley  Y.  mUon,  1 1  East,  66. 
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And  in  another  case  (13^7),  where  a  forfeiture 
had  been  committed  by  cutting  down  timber  on 
oi\p  copyhold  to  repair  the  tenements  on  anotfiOT, 
the  Court  of  Chancery  relieved  agsdnst  the  for- 
feiture, on  payiment  of  q^ll  the  costs  both*  at  la^ 
and  in  equity. 

(1S7)  Nash  y.  Earl  of  Derby,  3  Vem.  665.    4  Ves.  705.    A 

3  Vera.  537.    Pre    Ch.   574.  ibrieiture  by  neglect  of  repara- 

1  Stm.  450.    d  £q.  Ga.  Abr.  tion  will  be  purged  by  the  re- 

121.  And  see  Roioland  v.  Dean  pain  being  done  before  the  en* 

of  Exon,  cited    1   Stra.  450.  try  of  the  lord.     Gitti.  Tcb. 

Morleu  v.  Earl  of  Derby,  cited  S49. 


[     631     1 


CHAP.  XIL 

Of  the  Action  o/*  Ejectment,  and  the  several 
Plaints  in  nature  of  Cofumon-Law  Writs: 
^»dq/* Evidence,  Pleading,  Prescription, 

FIRST,  OF  EJECTMENT. 

Although  a  copyholder  must  in  every  action 
real  implead  and  be  impleaded  in  the  manor 
court  (1),  yet  it  has  long  been  established,  that 
he  may  try  his  title  in  an  action  of  ejectment  in 
the  courts  of  common  law. 

In  the  case  of  Melwich  &  Ijuter  (2),  the  first 
point  resolved  was,  that  the  lessee  of  a  copyhold 
for  one  year  might  maintain  ejectment,  in  as 
much  as  his  term  is  warranted  by  law,  and  that, 
it  is  a  speedy  course  to  recover  the  possession  of 
land  against  a  stranger. 

But  as  a  copyholder  cannot  demise  beyond 
the  term  of  a  year  without  the  license  of  the 

(1)  Steoeru  v.  Eliot,  Cro.  328.  Spark's  case^  Cro.  Eliz. 
Eliz.  483.  Post.  tit.  '  Gusto-  676.  8.  C.  (called  Sprake's 
marj  Plaints.*  case)^    Mo.  569.     Frosel     v. 

(2)  4  Co.  26.  a.  S.  C.  Cro.  Welsh,  Cro.  Jac.  403.  Anon. 
Eliz.  102.5  and  sec  Co.  Cop.  Godb.  268.  Gilb.  Ten.  213. 
9.  51.  Tr.  119.  Cole  v.  fVaU  •  sed  vide  Stephens  v.  Eliot,  sup. 
and  Burnell,  Cto,  Eliz.  224.  Laughter  v.  Humphrey,  Cro. 
S.  C.  (Cole  V.  Walles).    1  Leo.  EBz.  524. 

2  M  2 
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lord,  unless  indeed  by  special  custom,  it  has 
been  doubted  whether'  the  lessee /or  years  of  a 
copyholder  could  recover  in  ejectment,  without 
alleging  a  custom,  or  shewing  a  license  (3). 

The  objection  has  arisen  out  of  the  settled 
niles,  that  the  plaintilff  in  ejedtment  must  recover 
by  the  strength  of  his  own  title,  not  by  the  weak- 
ness of  his  adversary's  (4),  and  that  it  will  be 
sufficient  for  the  defendant  in  ejectment  to  prove 
a  title  out  of  the  lessor  of  the  plaintiff,  though  he 
have  no  title  himself  (5) ;  and,  consequently,  if  it 
appear  by  the  plaintiff's  own  shewing  that  the 
lord  is  entitled  to  enter  for  a  forfeiture,  how,  it  is 
aisked,  can  the  declaration  be  supported  ? 

There  is  certainly  much  dicta  for  the  position 
that  it  cannot  (6),  but  I  must  submit  that  it  is 
quite  clear,  that  a  copyhold  may  be  recovered 
^mder  a  declaration  upon  a  lease  for  years,  with- 

(3)  JVelU  V.  Partridge,  Cro.  (6)  Ante,  (n.  3).  In  Petiy 
Eliz.  469.  a.  2  £sp.  N.  P.  449.  v.  Evans,  2  Brownl.  40,  it  was 
Erish  V.  Rives,  Cro.  Eliz.  717.  held,  that  in  an  ejectment  by  tbe 
Crampomy,Fre8kwater,Brown\.  lessee  of  a  copyholder,  it  is 
133.  Gregi>ry  v.  Harrison,  Mo.  sufficient  that  the -count  be  ge- 
679.  Supp.  Co.  Cop.  s.  20.  and  neral,  without,  any  mentioti  of 
see  Ever  v.  Aston,  Mo.  272.  the  license,  and  that  if  the  de- 
S.  C.  1  And.  193.  Gilb.  Ten.  fendant  plead  not  guilty^  then 
213.  et.  seq.  But  see  Rumney  the  plaintiff  ought  to  shew  the 
V.  Eves,  1  Leo.  100.  Gilb.  *  license  in  evidence :  But  that 
Ten.  436.  N.  92.    Post.  n.  8, 9.  if  the  defendant  plead  specially, 

(4)  By  Lord  Mansfield,  sec  then  the  plaintiff  ought  to  plead 
4  Burr.  2487.  2  Esp.  N.  P.  j;he  Ucense  certaiply  in  his  re- 
455..  plication,   and    the   time  an 

(5)  Ball.  N.P.  110.  place  when  it  was  made. 
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out  shewing  a  license  or  alleging  a  custom,  and 
this  not  only  from  the  cotemon  rule,  that  the  de- 
fend  ant  shall  confess  lease,  entry,  and  ouster, 
(making  the  execution  of  a  lease  unnecessary,) 
and  by  which  any  question  as  to  forfeiture  is 
avoided ;  but  that,  as  between  the  copyholder 
and  a  stranger,  the  court  would  presume  that 
there  had  been  a  dispensation  of  the  forfeiture, 
unless  the  lord  had  actually  entered. 

And  it  is  to  be  observed,  that  although  the  de- 
fendant need  not  shew  a  title  in  himself,  yet  he 
must  prove  a  subsisting  title  out  of  the  lessor,  so 
that  producing  ah  ancient  lease  for  1000  years 
will  not  in  a  freehold  ca^e  be  sufficient,  unless 
possession  under  it  within  20  years  is  also  proved, 
and  production  of  a  mortgage  deed,  where  the 
interest  has  not  been  paid,  and  the  mortgagee 
never  entered,  will  not  be  sufficient  to  defeat  the 
lessor,  who  claims  under  the  mortgagor,  because 
it  will  be  presumed  that  the  money  was  paid  at 
the  day,  and,  consequently,  that  it  is  no  subsisting 
title  (7). 

And  in  Downing fuim's  case  (8),  it  was  ex- 
pressly resolved  by  the  Court  of  B.  R,  that  if  a 
copyholder  make  a  lease  for  years  which  is  not 
according  to  the  custom  of  the  manor,  yet  the 
lease  is  good,  so  that  the  lessee  may  maintain  an 
ejectment,  for  that  it  had  been  several  times  ad- 

(7)  Bull.  N.P.  110.  cites  (8)Ow.l7,18.Aiul8ee5<fwtf 
WiUan  v.  fTiiherby,  8  Ann.  in  v.  VirraU^  died  Cro.  Cv.  304. 
Kent  hfy  Holt^  Ch.  J.  Peter's  case,  dted  GodU  365. 
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judged  in  that  court,  that  between  the  lessor  and 
lessee,  and  all  other,  except  the  lord  of  the  ma- 
nor, such  a  lease  was  good. 

Again,  in  Goodwin  v.  Longhurst  (9),  all  the 
barons  of  the  exchequer  held,  that  the  lessee  for 
years  of  a  copyholder  might  maintain  ejectment, 
for  that  it  was  a  good  lease  between  the  parties, 
and  against  all  others  but  the  lord. 

But  it  is  quite  clear  that  an  ejectment  cannot 
be  maintained  by  a  copyholder,  except  under  a 
lease  at  common  law  (10). 

We  have  seen  that  a  surrenderee  may  recover 
in  ejectment  upon  a  demise  laid  between  th^ 
date  of  the  surrender  and  admittance,  and  th^t 
it  is  sufficient  if  the  lessor  of  the  plaintiff  is  ad- 
mitted at  any  time  before  trial  (11),  and  tliis  be- 

V.  Arrowsmith^  Cro.  £liz.  462. a. 
N.  92.  Glib.  Tea.  RuxmiD^- 
ton  on  Ejectment^  9,^6,  Ballaa- 
tine's  Ed .  262.  But  see  Jade- 
son  V.  Need,  Cro.  Eliz.  395. 

(  10 )   Sparks    or    Sprake^s 
case^  sup.     Cole  v.  Walks,  (or 


(9)  Cro.  EUz.  535.  The 
same  was  said  in  (he  case  of 
Homes  &  Bingley,  see  Sty.  380. 
Again  in  Wheder  v.  Toulson, 
Hard.  330,  it  was  said,  that  if 
a  lease  be  found  made  by  a 
guardian  or  a  copyholder,  such 
a  lease  will  maintain  the  decla- 
ration, though  their  leases  and 
grants  are  void  against  the  lord 
fuid  the  infant.  Vide  also  C^Z- 
I'm  v.  Hard\9g,  Cro.  Eliz.  Q23. 
Stoper  V.  Gibson,  Mo.  539. 
Rumney  &  Eves's  case,  1  Leo. 
106.  Cole  V.  fValles,  lb.  328. 
S.C.  (Colev,  Wall  and  Burnell,) 
Cro.  Eliz.  224.  Sparks  case, 
Cro.  Eliz.  G76.    S.C.    (called 


Cole  V.  Wall  &  Bumell,)  sup. 

(ll)  Benson  v,ScoH,\  Silk. 
165,  &c.,  (ante,  p.  87.  n.  84.) 
Bjoe  d,  Jeffereys  et  al.  v.  IScks 
ei  al,  2  Wils.  15.  Fq^ban  d. 
AtJHns  V.  Atkins,  5  Burr.  2796-7. 
Holdfast  d.  Woollams  v.  dap- 
ham,  1  T.R.  600.  Doe  d.  Ben- 
nington V,  Hatl,  16  East,  208. 
Ante,  p.  152-4,  350. 
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cause  the  title  of  the  surrenderee  ^hen  admitted, 
is  perfect  from  the  time  of  the  surrender,  as 
agamst  all  persons  but  the  lord  of  the  manor : 
this  doctrine  applies  equally  to  a  purchaser  and 
mortgagee  (12). 

And  it  is  already  shewn  that  the  customary 
heir  may  bring  an  ejectment  before  his  admit- 
tance, such  admittance  being  only  necessary  as 
between  the  heir  and  the  lord  (13):  it  is  not  even 
requisite  that  he  should  be  presented  to  be  the 
heir(14> 

And  under  a  reversionary  grant  to  B.  (the 
nominee  of  A.  a  copyholder  for  life),  to  hold  to  B. 
for  the  term  of  his  life,  immediately  after  the 
death  surrender  or  forfeiture  of  A.,  the  legal  title 
of  B.  is  perfect  without  admittance,  and  he  may 
maintain  ejectment  on  the  death  of  A.  (15). 

In  the  above  case  of  Hok^ast  &  Clapham^ 
Ashhurst  J.  in  delivering  the  opinion  of  the 
court,  establishing  the  relation  of  the  admittance 
to  the  date  of  the  surrender,  said,  **  If  then  the 


(19)  Holdfast  d.  H^oollanu 
V,  Clapham,  1  T.  R.  600. 

(13)  Jnte,  p.  346.  Roe  & 
mcks.^WUs.lS. 

(14)  Rumney  &  Eves,  1  Leo. 
100.     1  T.R.  601. 

(15)  Roe  d.  Cosh  v.  Love- 
less, 2  Barnew.  &  Aid.  453. 

In  the  cade  of  Anderson  & 
Hey  wood,  3  Leo.  321>  4  Leo. 
30^  it  was  holden,  that  a  copy- 


holder of  inheritance  of  a  manor 
in  the  hands  of  the  Kixig,  and 
"who  was  ousted  of  his  copy- 
hold^ had  not  gained  any  estate 
so  as  he  might  make  a  lease 
for  years,  upon  which  to  main- 
tain an  ejectment,  but  that  he 
had  a  possession  only  against 
all  strangers.  And  see  Nalson 
V.  Rennngton,  Clayt.  1.  Ante, 
p.  150,  402. 


a 
n 
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''  surrenderor  is  only  considered  in  the  light  of  a 
trustee  for.  the  surrenderee,  whatever  might 
have  been  the  case  formerly,  in  these  days  the 
courts  have  considered  this  species  of  action 
*'  with  greater  liberality,  and  will  never  suffer  a 
^*  trustee  to  set  up  a  formal  objection  against  the 
'^  plaintiff's  recovering  the  possession  of  that  pro- 
**  perty,  which  he  only  holds  in  his  right,  and  for 
"  his  benefit." . 

But  it  is  now  deemed  to  be  fully  settled,  that  a 
person  cannot  recover  in  ejectment  even  against 
his  own  trustee,  upon  an  equitable  title  (Id) ;  for 
although  a  court  of  law  will  in  many  cases  direct 
a  jury  to  presume  the  surrender  of  a  term  of 
years  (17),  and  also  a  surrender  by  a  copy- 
holder (18)  ;  yet  the  legal  title  will  prevail,  where 
a  surrender  cannot  by  possibility  under  the  cir- 
cumstances be  presumed  (19), 

And  in  the  case  of  Doe  &  Wroot  (20),  where 
the  heir  at  law  of  the  mortgagor  who  had  not 
surrendered  to  the  use  of  his  will,  recovered  in 
ejectment  against  his  devisee,  the  mortgagee  not 
having  been  admitted,  Lord  Ellenborough,  C.J. 
said,  ''  We  can  only  look  to  the  legal  estate,  and 
*'  that  is  clearly  not  in  the  devisees,  but  in  the 

(16)    Sse  the  cases   men-         (17)  Bull.N.P.110. 2T.R. 

tioiied  in  the  report  of  Doe  d.  696. 

Shewen   v.  Wroot  and  others,  (18)  Roe  &  Lowe,  1  H.  Bl. 

5  East,  13S-9.  n.  (a),  and  Doe  457-9.     1  Ves.  235  in  Cookes 

d.  Wood  V.  Morris,  S  Taunt,  v.  Hellier.  Ante,  p.  ^66,  285. 
54.  (19)  2  T.  R.  696. 

(20)  Sup. 
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**  heir  at  law  of  the  surrenderor;  and  if  the  de- 
**  visees  have  an  equitable  interest,  they  must 
**  claim  it  elsewhere,  and  not  in  a  court  of  law. 
**  For  as  to  the  doctrine,  that  the  legal  estate  can- 
**  not  be  set  up  at  law  by  a  trustee  against  his 
**  cestui  que  trusty  that  has  been  long  repudiated ; 
"  ever  since  a  case  which  tiras  argued  in  the  Ex- 
"  chequer  chamber  some  years  ago."  (21). 

In  bringing  the  action  of  ejectment  for  reco- 
vering the  possession  of  copyholds,  it  must  be 
recollected  that  tenants  in  common  cannot  re- 
cover upon  a  joint  demise  (22);  but  that  joint- 
tenants  or  coparceners  may  join  in  the  demise  (23), 
or  recover  on  the  single  demise  of  their  respective 

shares  (24)- 

When  a  person  has  the  legal  title,  he  may  de- 
fend himself  in  ejectment,  although  twenty  years* 
possession  (not  being  the  possession  of  the  lessor 
of  the  plaintiff,)  should  have  run  against  him  be- 
fore he  took  possession,  Doe  d.  Burrough  and 
Wife  V.  Reade(2iS)i  in  that  case  copyhold  lands 

(21)  Lord  EUenborough  is  (24)  6  East,  181-2.  Roe  d. 
supposed  to  have  alluded  to  the  Raper  v.  iMMdaU,  18  East, 
ease  of  Weakley  d.  Fea,  Bart.  39.  12  East,  61.  Or  on  a  de- 
v.Rogerf,B.R.Tr-T.29.Geo.3.  mise  of  the  whole  by  each. 
See  N.  a.  5  East,  138.  Doe  &  Fenn,   3  Campb.  190. 

(22)  Cro.  Jac.  83,  166.  See  further  as  to  proceedings 
2  Wils.232.  2  Sir  W.  Bl.  1077.     in  ejectment  to  recover  posses- 

(23)  Boner  V.  Jvner,  1  Lord  sion  of  copyholds,  post  tit. 
Raym.  726,   in  which  Holt,     '  Evidence.* 

C.  J.  held,  that  the  case  of  ilfti-  (25)  8  East,  353. 

liner  &  Robinson,  in  3io.  682.         Twenty  years*  possesaion  by 

was  not  law.  B.N. P.  107.  a  mortgagee  of  copyholds  is 


^ias  Of  J^ectmewl.  [Part  1. 

were  g^nmted  in  1735  to  A.  to  hold  to  lum  and 
his  sons  B.  and  G.  successively  during  their  liyes, 
and  the  life  of  the  longest  liver;  B.  being  dead, 
C.  in  1777  purchased  by  copy  the  reversion  of 
the  premises  on  the  determination  of  the  estate 
of  A.  and  ^f  his  own  life  estate,  to  hold  to  his  sob 
D.,  then  an  infant,  during  his  life,  who  was  ad- 
mitted. In  1786  C.  surrendered  his  own  life  in- 
terest ^^d  the  reversionary  interest  of  his  son  D., 
then  still  a  minor,  (but  over  which  interest  he  had 
no  control,)  and  took  another  grant  to  hold  to  C, 
his  daughter  £.,  and  his  said  sonD.  successively, 
and  C.  was  adnutted  thereon,  and  continued  in 
possession  till  his  death  in  1806,  whereupon  D. 
entered,  against  whom  his  sister  E.  and  her  hus- 
band brought  pm  ejectment.  At  the  trial  at  Sa- 
lisbury a  verdict  was  given  for  the  plaintiff,  with 
liberty  for  the  defendant  to  move  to  set  it  aside, 
if  the  court  should  be  of  opinion  with  him :  on 
the  motion  for  a  new  trial,  the  ground  relied  upon 
by  the  defendant  was,  that  the  purchase  of  the 
reversionary  estate  by  C,  to  hold  to  the  de- 
fendant D.  (his  son),  was,  according  to  the  case 
of  Dyer  v.  iDjr^r  (26),  and  other  cases  of  that 
class,  an  advancement  of  the  son  by  the  father, 
and  which  gave  the  son  the  l^al  and  beneficial 

prima  facie  a  bar  to  the  equity  Barron  v.  Martin,  19  Vea.  SST- 

of  redemption^  but  specdal  dr-  Coop.  189. 

cumstanoea  may  hare  the  effiect  (26)    9  Cox   Ch.  Ca.  92. 

of  kaqim^  the  redemption  open*  Ante,  p.  465-6. 
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interest ;  unless  a  custom  in  the  manor  bad  b^en 
i^hewii,  by  which  \j^e  was  a  trustee  for  his  father, 
or  it  had  appeared  by  aoy  concurrent  aot  of  the 
lather,  t\fM  he  did  not  so  intend  it. 

For  the  plaintiff  it  was  urged,  that  there  was 
an  adverse  possession  in  C.  for  above  20  yean, 
as  his  possession  must  be  rc^ferred  to  the  new 
copy,  in  which  the  defendant's  life  was  postponed 
to  that  of  the  lessor  of  the  plaintiff,  and  that 
iLS  D*  could  not  have  maintained  an  ejectment, 
his  right  of  entry  being  ousted,  so  it  did  not  vary 
the  question,  that  he  got  into  possession  after 
the  20  years  adverse  possession ;  but  the  court 
held,  that  D.  had  the  legal  apd  equitable  right, 
and  might  retail)  possession ;  the  possession  of  C. 
for  20  yeara  af^ker  the  surrender  of  his  life  estate, 
by  which  the  reversion  was  let  in,  not  being  the 
possession  of  the  lessor  of  the  pla!intiff :  and  a 
rule  to  shew  cause  why  a  new  trial  shpu|d  not  be 
grafted  was  made  absolute. 

And  a  copyholder  who  has  been  in  possession 
of  mines  for  20  years,  is  protected  by  the  statute 
of  limitation  of  21  Jac.  I.  c.  16.  against  an  action 
of  ejectment  by  the  lord  of  th^  maftor,  as  mines 
ai^e  a  distinct  possession  from  the  manor,  and 
may  be  a  distinct  inheritance  (27). 

But  the  above  statute  of  limitation  being  appli- 
cable to  copyhold  property,  a  copyholder  after 
20  years  a^ve^'si^  possession,  is   driven  to  the 

(27l  Rich  d.  JLord  Cullen  ei     met,     10    Bast,    273.     Ante, 
ah  y.  Johtuon  et  qL  %  Stra.     pp.  34-5,  486. 
WA^.    And  tee  €}uriM  t.  Da* 
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several  customary  plaints,  in  nature  of  possessory 
actions  arid  writs  of  right,  which  I  propose  to 
treat  of  in  the  succeeding  section;  yet  as  the 
possession  must  be  adverse,  a  copyholder,  or 
his  heir  or  devisee,  may  enter  at  any  time  within 
20  years  after  the  expiration  of  an  existing 
lease,  although  a  right  of  re-entry  sl^ould  have 
accrued,  as  for  a  condition  broken  by  non-pay- 
ment of  rent ;  for,  during  the  lease,  the  lessor 
could  not  enter  or  support  an  ejectment,  neither 
is  he  bound  to  enter  for  a  forfeiture  committed  (28). 


(28)  Doe  d.  Cook  et  ux.  t. 
Danvers,  7  East,  299.  And 
see  Doe  &  Brightweni  10  East^ 
591. 

By  tbe  Ist  sect,  of  21  Jac.  1. 
c.  16,  it  was  enacted,  that  all 
writs  of  formedon  in  descender, 
fbrmedon  in  remainder,  and 
formedon  in  reverter,  of  any 
manors,  lands,  tenements,  •  or 
other  hereditaments  whatso- 
ever, at  any  time  thereafter  to 
be  sued  or  brought  by  occasion 
or  means  of  any  title  or  cause 
thereafter  happening,  should  be 
sued  and  taken  within  20  years 
next  after  the  title  and  cause 
of  action  first  descended  or 
fisdlen,  and  at  no  time  after  the 
said  20  years,  and  that  no  per- 
son or  persons  should  at  any 
time  thereafter,  ma)^e  any  en- 
try into  any  lands,  tenements, 
or  hereditaments,   but  within 


20, years  next  after  his  or  their 
right  or  title,  which  should 
thereafter  first  descend  or  ac- 
crue to  the  same,  and  in  de- 
fisailt  thereof,  such  perBons  so 
not  entering,  and  their  heirs, 
should  be  utterly  excluded  and 
disabled  from  such  entry  after 
to  be  made. 

And  it  is  to  be  recollected 
that  by  the  2d  sect,  of  the  same 
stat.  it  was  enacted,  that  if  any 
person  or  persons  entitled  to 
such  writ  or  writs,  or  having 
such  right  or  title  of  entzy, 
should  be  at  the  time  of  the 
silid  right  or  titie  first  de- 
scended, accrued,  come,  or 
fallen,  within  the  age  of  one 
and  twenty  years,  feme  covert, 
non  compos  mentis,  impri- 
soned, or  beyond  the  seas,  that 
then  such  person  and  persons, 
and  his  and  their  heirs,  should 
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Secondly  J  Of  Customary  Plaints  in  the  Nature  of 
Possessory  Actions  and  Writs  of  Right  (29), 

A  copyholder  must  in  every  action  real,  im- 
plead and  be  impleaded  in  respect  of  his  copy- 
hold land,  in  the  court  of  the  manor  of  which  it 
is  holden,  and  therefore  in  case  of  ouster  by  a 
stranger,  he  cannot  implead  him  by  the  king's 
writ,  but  only  by  plaint  in  the  lord's  court,  with 
protestation  to  prosecute  his  suit  in  the  nature  of 
a  writ  of  entry,  or  of  assise  of  novel  disseizin,  or 
mart  d'ancestoty  or  in  the  nature  of  the  grand 


ornii^t^  notwithstanding  the 
said  20  years  were  expired,  bring 
his  action,  or  make  his  entry, 
as  he  might  have  done  before 
that  act,  so  as  snch  person  and 
persons,  or  his  or  their  heirs, 
should  within  10  years  next 
after  his  and  their  fuU  age,  dis- 
coverture,  coming  of  sound 
mind,  enlargement  out  of  pri- 
son, or  coming  into  this  realm, 
or  death,  take  benefit  of,  and 
sue  forth  the  same,  and  at  no 
time  after  the  said  10  years. 

But  the  10  years  is  given  to 
the  heirs  only  from  the  death  of 
the  person  dying  under  dis- 
abUity,  and  not  in  addition  to 
the  90  years  mentk>ned  in  the 
first  section.    Doe   &   Jeuon, 


6  East,  80.  If  the  statute  be- 
gins to  run  no  subsequent  dis-, 
ability  will  avail.  Doe  &  Jones, 
4  Tr.  SCO :  And  this  rule  ex- 
tends to  the  10  years*  clause. 
Wright  V.  Perkins,  Lin .  Lent. 
Ass.  1733-4.    MSS. 

(29)  Every  real  action  is  ei- 
ther possessory,  viz.  of  his  own 
possession  or  seizin,  or  aun- 
cestrel,  viz.  of  the  seisin  or 
possession  of  his  ancestor, 
6  Co.  3.  And  real  actions  aun- 
cestrel  are  either  possessory, 
viz.  where  the  ancestor  dies  in 
possession,  and  the  lands  de- 
scend, OB  rightful,  viz.  when 
only  the  right  descends  fifom 
the  ancestor,  lb. 
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writ  of  right  (30) ;  the  process  upon  plaints  for 
copyhold  lands  being  analogous  to  the  common 
Ikw  writs  in  real  actions  (3l). 

And  this  rule  applies  equally  to  copyhold  land? 
held  of  a  manor  of  ancient  demesne  (32). 

In  the  case  of  Scott  v.  Kettlewell  (33),  the  de- 
maiidant  in  a  real  action,  for  a  copyhold  estate 
in  the  lord's  court,  having  served  the  sheriff  with 
the  writ  of  accedas  ad  curiam^  to  remove  it  to  the 
Court  of  Common  Pleas,  a  motion  was  made  to 
supersede  the  writ.  In  support  of  the  motion  it 
was  contended  that  the  Court  of  C.  B.  has  no 
jurisdiction  as  to  copyholds,  which  was  stated 
to  be  the  ground  that  the  Lord  Chancellor  in 
Searle  &  Kitner  (34)  superseded  the  writ  with 
costs:  The  motion  was  not  opposed,  and  the 
Ldrd  Chancellor  made  the  order  accordingly. 

In  considering  what  remedies  are  afforded  to  a 
copyholder  by  plaint,  in  analogy  to  the  common 
law  writs,  it  may  be  dclsirable  to  make  some  few' 
observations  on  the  distinguishing  nature  of  real 


(30)  Co.  Cop.  s.  51.  TV.  118. 
Co.  1Mb:  8.  76.  Pynimock  t. 
mider,  Cro.  Jac.  569. 

(31)  Kitch;  153. 
(8«)  F.N.B.  l«.b. 

(33)  19  Ves.  335,  11  Apr. 
1815. 

(34)  In  Ch.  15  Apr,  1809. 
Ilie  reporter  adds,  *'  See  4  Co. 
91  b.  referring  to  13  R.  3. 
Lit.  8.  76,  Tf,  and  Lord  Co^ic't 


commentary  stating  the  reason, 
that  the  copyholder  cannot  have 
the  writ  of  false  judgment, 
bdng  only  tenant  at  wiD  ac- 
cording to  the  Custom)  his 
remedy  therefore  petition  to  the 
lord  5  and  in  the  case  of  ouster 
by  the  lord  without  cause  of 
forfeiture,  an  action  of  tres- 
pass.*'   Ante,  p.  369. 


Ch.  XII.]      Of  Cmtama^ Plaints.  i4tA 

injuries,  and  in  doing  thi9  I  propose  to  pursue 
the  arrangement  of  Mr.  Just.  Blackstone  in  his^ 
Commentaries,  as  a  mode  the  best  cidcuhited 
to  elucidate  this  abstruse  branch  of  copyholdt 
tenure. 

OusTBR,  or  dispossession,  is  in  copyhold  cases 
confined  to  the  following  methods :  abatement,, 
intrusion,  disseizin,  and  d^orcement. 

Abatement  is  where  a  person  dies  seized  of  a&) 
inhentanee^  afnd  before  the^  customary  heir  or  the 
devisee  enters,  a  strasiger  gets  possession  of  the 
copyhold  tenement  (35). 

Intrusion^  is  the  entry  ef  a  stranger  after  the' 
determination  of  a  particular  estate,  and  befbre 
the  entry  of  him  in  remainder  or  reversion  (36). 

Disseizin,  is  a  wrongful  putting  out  of  him  that 
is  seized'  in  possession^  for  an  estate  of  inherit- 
ance, or  for  life  (37). 

Di^arcement,  is  the  unlawful  detention  of  copy- 

(86)  Co.  Litt.  VH'  a^  periy  be  disseized.    3  Lea.  SIO. 

(36)  lb.  F.  N.  B.  803-4.  Ca.274.  SeeakoMo.189iQ.BUI 
Whether  a  devisee  in  remainder  y.  Morse,  ^h^^  pp.  50, 89^  109. 
can  maintain  a  writ  of  intra-  And  this  consideration  renders 
sion,  or  a  writ  to  be  framed  on  the  doctrine  of  continual  claim 
the  slatf  of  Westm.  3.  in  naJvire  inapplicable  to  copyhold  pro- 
thereof.  See  Romxlly  ▼.  Jamu,  perty.  See  3  BL  Com.  175. 
a  Taunt.  S63.  But  it  should  seem  that  a  co- 

(37)  Co.  Litt.  277.  a.  But .  pyhc^er  who  has  been  ousted 
this  species  of  i^|ury  must  be  must  enter  before  he  can  sur- 
understood  qualifiedly,  and  as  render^  .(fn^e^  pp.  150,402,535. 
in  contemplation  of  law  only.  As  to  disseizin  ^finoafporeaZi^* 
for  a  copyholder  cannot  pro-  redUamenU,  see  3  BL  Com.  170. 
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hold  lands,  where  the  original  entry  was  law- 
ful (38) ;  as  where  the  termor,  or  a  stranger  in  pos- 
session at  the  expiration  of  the  term,  holds  over 
to  the  exclusion  of  the  remainder-man,  or  rever- 
sioner (39);  or  where  lands  are  withheld  from  the 
widow  in  the  case  of  freebench  (40) ;  or  from  the 
lord  in  the  case  of  escheat  (41),  but  the  remedy 
in  the  latter  case  would  be « at  common  law,  as 
the  lord  cannot  be  judge  in  his  own  cause  (42). 

So  if  copyhold  lands  are  surrenda^  on  con- 
dition, which  condition  is  not  performed  by  the 
surrenderor,  or  is  broken  by  the  surrenderee,  as 
the  case  may  be,  and  the  surrenderor  in  the 
first  case,  or  the  surrenderee  in  the  second,  con- 
tinues to  hold  the  lands ;  this  is  also  a  deforce- 
ment (43). 

So  likewise  is  the  withholding  lands  after 
avoidance  on  alienation  by  an  infant  or  person 
of  non  satie  memory,  as  against  the  alienor  or  his 
heir  (44). 

And  if  one  coparcener  enter  upon  and  ke^ 
possession  of  the  whole  copyhold  tenement 
against  the  other  coparceners,  this  is  also  a  de- 
forcement (45). 

(38)  Co.  Lit.  277.  b.    S  Bl.  Dade,  ib.  185.    S.  C.    1  Lord 
Com.  172-3.  Raym.  43. 

(39)  F.  N.  B.  201 .  (43)  F.  N.  B.  204-5.     3  Bl. 

(40)  lb,  147.  Com.  173. 

(41)  76.  143-4.  (44)    F.  N.  B.    192,   20«. 

(42)  lb.  11.   m.  Baker  v.  3  Bl.  Com.  173-4. 

mch,  1   Salk.  5C.     Brittle  v.  (45)    F.  N.  B.    197.    3  Bl. 

Com.  174. 
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So  likewise  is  the  non-performance  of  a  cove- 
nant to  surrender  a  copyhold  to  another  (46). 

A  deforcement  also  signifies  the  holding  of  any 
copyhold  lands,  to  which  another  person  hath  a 
right,  and  therefore  includes  the  injuries  of  abate- 
ment, intrusion,  and  disseizin,  and  every  other 
wrong  not  comprised  under  those  terms  (47). 


We  will  now  consider  what  remedy  the  law 
affords  for  the  above  injuries. 

Entry-  When  the  original  entry  of  the  wrong- 
doer is  unlawful,  as  in  the  injuries  of  abatement, 
intrusion,  and  disseizin,  the  party  injured  may 
make  a  formal  but  peaceable  entry  (48)  on  any 
part  of  the  land  within  the  same  manor,  in  the 
name  of  the  whole ;  and  such  entry  we  have  seen 
will  not  be  tolled  by  a  descent  (49). 

But  when  upon  a  deforcement  the  original  entry 
was  lawful,  the  owner  is  driven  to  his  customary 
plaint ;  yet  entry  is  allowed  on  a  tenant  by  suf- 
ferance, as  be  has  only  a  bare  possession  (50). 

(46)  3  Bl.  Com.  174.  F.  N.  B.  of  court  roll,  &c.  the  same  as  to 

245.  tenants  of  an  estate  of  .freehold. 

<47)  Co.  Litt.  277.  b.  (49)  Ante,  p.  59. 

(48)    5   R.  2.  St.    1.  c.  8.  (50)  Co.  Litt.  57, 271.  SBl. 

15  R.  2.  c.  2.    4  H.  4.  c.  8.  Com.  175.  But  the  copyholder 

8  H.  6.  c.  9.    31  Eliz.  c,  11.  may  admit  himself  to  be  out 

21  Jac.  1.  c.  15.  This  last  stat.  of  possession.    On  the  doctrine 

expiessly  authorisea  the  resti-  ofdisseirin  at  election,  see  Bton- 

tution  of  possession  by  judges,  den  v.  Baugh,  Cro.  Car.  302. 

justices,  6cc.  to  tenants  by  copy  W.  Jones,315.  Taylor kHorde, 

VOL.  I.  2  N 
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And  it  is  already  shewn,  that  no  entry  can  be 
made,  unless  within  20  years  after  die  right  ac- 
crues (51),  nor  will  such  entry  be  of  force  to  satisfy 
the  statute,  or  to  avoid  a  fine  levied  of  copyhold 
lands  by  a  disseisor,  unless  an  action  be  there- 
'  upon  commenced  within  one  year  after,  and 
prosecuted  with  effect  (52). 

Possessory  Plaints.  The  possessory  reme- 
dies of  the  copyholder,  where  entry  is  not  allow- 
able, are  by  plaints  in  the  nature  of  tm-its  of  entry 
surdisseizin,  intrusion,  &c.  or  o(  assise j  but  which 
merely  restore  the  party  to  his  possession,  with- 
out prejudice  to  the  right  of  property :  and  the 
judgment  or  recovery  in  either  of  these  reaJ 
actions,  is  a  bar  against  the  other. 

The  writ  of  entry  disproves  the  title  of  him 
who  is  in  possession,  by  shewing  the  unlawful 
means  by  which  he  entered,  or  continues  pos- 
session. 

The  plaint,  in  analogy  to  the  precipe  quod 
redddt^  calls  upon  the  abator,  intrudor,  or  the 
like,  either  to  deliver  seizin  of  the  lands^  or  to 
shew  cause  why  he  will  not ;  which  cause  may 
be  either  a  detoial  of  the  fact  of  having  entered 

1    Burr.  78-9,    111.     6  Bro.  Uer,  3  T.R.  179-3.     X)oe  d. 

P.C.  646.    Cowp.  694.  Cook    and   W^e   v.   Dtmvm, 

(61)  21  Jac.  1.  c.  16.  Ante,  7  East  321. 
tit.    '  Ejectment.'      Shaw    v.         (62)  4  H.  7.  c  24.    4  Ann. 

TIwmp$on,  Mo.  41  Iv    Bkh  d.  c.  16.    Co.  Cop.  b.  56.    Tr. 

Lord  Cullen  v.  Johnson,  2  Stra.  126.    Cruiae  on  fines,  p.  118^ 

114^    Doe  d.  Tarrant  r.  Hel-  211-12, 344. 
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by  the  means  suggested,  or  a  jusfiftcalSbh  of  his 
entry  by  reason  of  title  in  himself,  or  those  wi- 
der whom  he  claims,  whereupon  possession  ia 
awarded  to  him  that  hath  the  clearest  right  (53). 

When  the  plaint  is  brought  against  the  abator 
or  intruder,  Or  the  like,  the  defect  of  his  posses- 
sory title  alone  need  be  stated,  but  if  he  has 
aliened,  or  if  the  land  has  descended  to  his  heir, 
that  circumstance  must  also  be  alleged. 

One  such  alienation  or  descent  makes  the  first 
degree  which  is  called  the  per^  the  form  of  the 
plaint  being  that  the  tenant  had  not  entry  but  hf 
the  origmal  wrong-doer,  who  alienated  the  land, 
or  from  whom  it  descended  to  him.  A  second 
alienation  or  descent  makes  another  degree  called 
the  per  and  ctd ;  the  form  then  is,  that  the  tenant 
had  not  entry  but  by  or  under  a  prior  alienecl,  to 
whom  the  intruder  demised  it  (54). 

After  two  degrees,  (that  is  two  alienations  or 
descents,)  there  lay  no  vmt  of  entry  at  the  com- 
mon law,  but  the  demandant  was  put  to  his  writ 
of  right  (55),  except  in  abatement,  intrusion,  and 
disseizin,  where  the  original  entry  was  unlawful, 


(53)  3  Bl.  Com.  181. 

(54)  But  in  the  plaint  in  na- 
ture' of  a  writ  of  entry  in  the 
per,  it  shall  be  supposed  in  the 
per  hyi\kb  copyholder^  not  by 
the  lord.  Co.  Cop.  s.  41.  Tr. 
91.  Booth  on  Real  Actions, 
17%>  mbkes  thiree  degrees  3  viz. 
the  'first  in  the  original  ^wrong 


done,  the  second  in  the  per, 

and  the  third  in  the  per  and 

r 
cut,  which  is  noticed  byMt. 

J.  Blackstone  with  the  remark, 

that  the   difference  is  iminsl- 

terial.     3  Com.  181.  n.   (9). 

Vide  F.  N.  B.  204. 
(55)  Booth,   173.     2   Inst. 

153-4.    3  BL  Com:  181*2. 

2N2 
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and  in  those  cases  there  was  a  writ  of  entry  in 
the  post  at  common  law  (56). 

And  now  by  the  statute  of  Marlbridge,  52  Hen.3. 
c.  30.  when  the  number  of  alienations  or  descents 
exceed  the  usual  degrees,  a  new  writ  is  allowed 
without  any  mention  of  degrees,  and  the  writ 
framed  under  this  statute,  is  called  a  writ  of  entry 
in  the  post  (57),  which  alleges  the  original  injury 
without  deducing  the  intermediate  title ;  and  it  is 
upon  a  plaint  in  the  nature  of  this  latter  writ, 
that  recoveries  of  copyholds  are  suffered. 

The  plaint  in  the  nature  of  a  writ  of  entry,  is 
applicable  to  all  the  cases  of  ouster  before  men- 
tioned, except  some  peculiar  species  of  deforce- 
ments. Such,  I  submit,  is  that  of  deforcement  of 
dower,  by  not  assigning  proper  dower  to  the 
widow,  where  she  is  do\^able  by  the  custom  of 
the  whole  or  a  portion  of  her  husband's  copy- 
holds, and  for  which,  I  conceive,  she  has  her 
remedy  by  plaint  in  the  nature  of  a  writ  of 
dower,  unde  nihil  hahet  (58),  if  she  be  deforced 
of  the  whole  of  her  dower ;  or  if  of  part  only,  so 
that  she  cannot  say  nihil  hahet ^  then  by  plaint  in 
the  nature  of  a  writ  of  right  of  dower  (59). 
•  And  if  the  heir,  (being  within  age,)  or  his  guar- 

(56)  Booth,  173-4.  I  am  iaformed.  that  the  pio- 

(57)  See  Mo.  68.  pi.  185.     ceedings   and  pleadings  on  a 
Co.  Litt.  s.  386.  plaint  in  the  lord's  couriin  na« 

(68)  F.N.  B.  147.  ture  of  a  writ  of  dower,  are 

(b'j)  3  Bl.  Com.  186,  193.  recorded  in  the  manor  of  Sut- 

Booth's,  Real   Actions,    118.  ton  Holland,  inter  Uumpbrej 

F.N. B.  8,  147.     Chapman  v.  Cox  and  wife  theretofore  the 

Sharpe,  9,  Show,  184.  wife  of  Richard  Raynton,  dc- 
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dian,  assign  the  widow  more  than  she  ought  to 
have,  it  may  be  remedied,  I  apprehend,  by  a 
plaint  in  the  nature  of  a  writ  of  admeasurement  of 
d&wer  (60). 

The  more  ordinary  writs  of  entry  are,  1 .  The 
several  writs  Sur-disseiziny  in  nature  of  an 
assise  (61).  .2.  Of  intrusion  {&!).  3.  Dum  fuit 
infra  (jetatem  (63).  4.  Dum  fuit  nan  compos 
mentis  (64),  5.  Cui  in  vita^  and  cm  ante  divor- 
tium  (65).     6.  Ad  communem  legem  (66).     7.  In 

mandants^  and  Thomas  Rayn-  (65)  (For  a  woman^  when  a 

ton,  son  and  heir  of  the  said     widow  or  divorced^  whose  hus- 


Richard  Raynton,  tenant.  Aug. 
10  Jac.  1,  1614. 

(60)  F.N.B.  148. 

(61)  F.N.B.  191.  Booth, 
17%,  175  'f  oB  Sur  Jbatement, 
if  the  injury  complained  of  be 
of  that  nature,  see  Smith  and 
others  assignees  of  Eustace  a 
Bankrupt  v.  Coffin  and  Wife, 
9  H.  Bl.  444  3  in  which  case  it 
was  held,  that  the  right  to 
bring  a  real  action,  passes  to 
the  assignees  of  a  bankrupt,  by 
the  bargain  and  sale  of  the 
commissioners. 

(62)  F.N.B.  203.  Booth, 
174,  181.  See  Eastman  v. 
Baker,  1  Taunt.  174.  RomUly 
V.  JameSy  6  Taunt.  263. 

(63)  F.N.B.  192.  Booth, 
193.  See  Knight  v.  Footman, 
1  Leo.  95.    Cro.  £Uz.  90. 

(64)  F.N.B.202.  (C.)  Booth, 
190. 


band  during  the  coverture  (cui 
in  vita  sua,  vel  cui  ante  divor^ 
tium,  ipsa  contradicere  non  po^ 
tuit,)  hath  alienated  her  estate.) 
F.  N.  B.  193,  204.  (F.)  Booth, 
186,188.Butthe  surrender  of  the 
husband  is  not  a  discontinuance 
to  put  the  heir  to  his  plaint  in 
the  nature  of  a  cui  in  vita,  Bul- 
lock V.  Dibler,  Poph.  39.  S.  C. 
Mo.  596.  Jnte,  p.  98. 3  or  the 
wife  if  she  survive  the  husband, 
RosweWs  case.  Dyer,  264.  Ante, 
pp.  59,  60,  98, 105.  So  that  a 
plaint  of  this  nature,  is  only 
where  recovery  by  default  is 
against  the  husband  and  wife, 
Bullock  k,  Dibler,  sup.  or,  per- 
haps, for  the  wife  living  the 
husband.     RoswelVs  case,  sup, 

(66)  (For  the  reversioner 
after  the  alienation  and  death 
of  the  particular  tenant  for  Hfe,) 
F.N.  B.  207.  (G).   Booth,  191. 
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CMu  proviso  and  in  coneimili  cow  (67).  8.  Ad 
ternUnum  qui  proeteriit  (68).  9.  Coma  nuUrimomi 
prtBloewH  (60). 

The  writ  of  assise  is  a  real  action  which 
proves  the  title  of  the  demandamt^  merely,  by  shew- 
ing his  or  his  ancestor's  possession,  and  was  in- 
vented to  do  justice  to  the  people,  by  determin- 
ing questions  of  title  in  the  proper  counties,  but 
before  the  King's  Justices,  and  this  writ  does  not 
admit  of  many  dilatory  pleas,  to  which  other  real 
actions  are  subject  (70). 

It  is  applicable  only  to  the  injuries  of  abate- 
ment and  novel  disseizin  (71). 

And  when  the  abatement  is  on  the  death  of  the 
demandant's  father  or  mother,  brother  or  sister, 
uncle  or  aunt,  nephew  or  niece,  the  remedy  is  by 
plaint  in  the  nature  of  an  assise  of  mort  d^an- 
cestor  (72). 

If  the  abatement  is  on  the  death  of  the  grand- 

(67)  (Which  lay  not  od  OQYA-  ($g)    ^or  a  Foman   who 

munem  legem,  but  are  given  by  giv«||i  land  to  a  man  in  fee  or 

8tat.  Glqsc.  6  £d.  1..  c.  7.  and  for  Mt,  to  the  intent  that  he 

West.  S.  13  £d.  1.  c.  24.  for  may  marry  her,  and  he  doth 

the  reversioner  after  the  aliena-  not.)  F.  N.B. 805.  Booth,  197. 

tion,  bat  during  the  life  of  the  (70)  See  3  Bl.  Com.  Idi. 

tenant  in  dower  or  other  tenant  Stat.  Westm.  8 .  13  Ed.  1 .  c  M. 

for  life.)  F.N.B. 305-6.  Booth,  (71)   F.N. B.  177.    Booth. 

198,900.    6Tannt.868.  206,310. 

ifiH)    (For  the  reversioner,  (72)  F.N.B.  195.  Boo(h,S06. 

when  the  possession  Is  withheld  But  a  doubt  has  been  expressed, 

by  the  lessee  or  a  stranger,  whether  a  plaint  in  the  nature 

after  the  determination  of  a  of  this  writ  ever  lay  of  cofiy- 

leas^  <br  yeare.)  F.  N.  B.  301.  holds,  see  3  Watk.  on  Cop.  M. 

Boo^h>  l»5.  n.  (g)  [3d  Ed.] 
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father  or  grandmoth^,  then  the  assise  of  mort 
^ancestor  no  longer  lies,  and  the  remedy  is  by 
plaint  in  the  nature  of  a  writ  of  ayle  or  de  avo  (73) : 
if  on  the  death  of  the  great  grandfather  or  great 
grandmother^  then  by  plaint  in  the  nature  of  a 
writ  of  hesajfU  or  de  proavo  (74) :  but  if  it  amounts 
one  degree  higher  to  the  tresagfley  or  grandfather's 
grandfather,  or  if  the  abatement  is  on  the  death 
of  any  collateral  relation,  other  than  those  before 
mentioned,  the  plaint  is  in  the  nature  of  a  writ  of 
cosinage  or  de  cansangMtneo  (75). 

These  ancestrel  writs  expressly  assert  a  title  in 
the  demandant,  (viz.  the  seizin  of  the  ancestor  at 
his  death,  and  his  own  right  of  inheritance,)  the 
assise  asserts  nothing  directly,  but  only  prays  an 
inquiry  whether  those  points  be  so  (76). 

There  is  another  ancestrel  writ  called  a  nuper 
ohiity  to  establish  an  equal  division  of  the  land  in 
question,  where^  on  the  death  of  an  ancestor,  who 
ha3  several  heirs,  one  enters  and  holds  the  others 
out  of  possession  (77). 

But  these  actions  ancestrel,  do  not  lie  for  an 
abatement  consequent  on  the  death  of  any  colla- 
teral relation,  beyond  the  fourth  degree,  though 
in  the  lineal  ascent,  he  may  proceed  ad  infinitum. 

9 

(73)  F.  N.B.  220-21 .  Booth,         (74)  F.  N. B.  and  Booth,  m 
200  to  204.    Lyford  v.  Coward,     im  n.  (73). 
1  Vera.  195.    S.C.  2  Ch.  Ca.         (75)  lb. 
150.    Kmght   ▼.  Jdamonj  2  (76)  2  Inst.  399. 

Frecm.I06.  (77)  F.N.B.  197.    Booth, 

205. 
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As  the  assise  of  tnort  d'ancestor  inquires  only 
of  the  seirin  of  the  ancestor,  and  the  heirship  of 
the  demandant,  it  was  always  held,  that  where 
lands  were  devisable  by  custom^  an  assise  of 
mart  d'ancestor  did  not  lie,  and  it  has  therefore 
been  thought,  that  since  the  statute  of  wills, 
32  H.  8.  c.  1.  making  socage  lands  devisable, 
and  the  statute  12  Car.  2.  c.  24.  (converting  all 
tenures,  a  few  only  excepted,  into  free  and  com- 
mon socage,)  no  assise  of  mort  d'ancestor  could 
be  brought,  but  that  in  case  of  abatements  re- 
course must  be  had  to  the  writs  of  entry  (78). 

The  correctness  of  this  conclusion  would,  bow- 
ever,  appear  very  questionable  (79),  and  the  dis- 
*  tinction  is  not  applicable  to  copyhold  lands, 
which,  it  must  be  recollected,  are  not  within  the 
statute  of  wills,  a  will  of  copyholds  operating 
only  as  an  appointment  under  the  power  created 
by  the  surrender  (80). 

The  assise  of  novel  disseizin^  says  Mr.  Justice 
Blackstone  (81),  "  is  an  action  of  the  same  nature 
**  with  the  assise  of  mort  d ancestor y  in  that  the 
•'  demandant's  possession  must  be  shewn ;  but  it 
"  differs  considerably  in  other  points,  particularly 
"  in  that  it  recites  a  complaint  by  the  demandant 
*'  of  the  disseizin  Committed,  in  terms  of  direct 

(73)  3  BL Com.  187.  2Watk.  fo.  129.     Vide  also  Co.  Litt. 

on  Cop.  36.  n.  {g).  111.  a.  &  b.     1  Leo.  9l67,  ca. 

(79)    See    Booth,  208.    n.  358. 

Bro.  Abr.   tit.  Mordaunce^ter.  (80)  Ante,  p.  301. 

Vin.  Abr.  same  tit.     Rast.  Ent.  (81)  3  Vol.  Com.  187-8. 
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averment ;  whereupon  the  sheriff  is  commaiided 
to  re-seize  the  land,  and  all  the  chattels  there- 
on, and  keep  the  same  in  his  custody  till  the 
arrival  of  the  justices  of  assise,  (which  in  fact 
hath  been  usually  omitted) ;  and  in  the  mean 
time  to  summon  a  jury  to  view  the  premises, 
and  make  recognition  of  the  assise  before  the 
justices;  At  which  time  the  tenant  may  plead 
either  the  general  issues  nul  torty  nul  disseizin^ 
or  any  special  plea.  And  if,  upon  the  general 
issue,  the  recognitors  find  an  actual  seisin  in 
the  demandant,  and  his  subsequent  disseizin  by 
the  present  tenant,  he  shall  have  judgment  to 
recover  his  seizin,  and  damages  for  the  injury 
sustained ;  being  the.  only  case  in  which  da- 
mages were  recoverable  in  any  possessory 
action  at  the  common  law ;  the  tenant  being  in 
all  other  cases  allowed  to  retain  the  interme- 
diate profits  of  the  land,  to  enable  him  to  per- 
form the  feudal  services.  But  costs  and  da- 
mages were  annexed  to  many  other  possessory 
actions  by  the  statute  of  Marlberge,  52  Hen.  3. 
c.  16.  and  of  Glocester,  0  Edw.  1.  c.  .1.  And 
to  prevent  frequent  and  vexatious  disseizins,  it 
is  enacted  by  the  statute  of  Merton,  20  Hen.  3. 
c.  3.  that  if  a  person  disseized  recover  seizin  of 
the  land  again  by  assise  of  novel  disseiziny  and 
be  again  disseized  of  the  same  tenements  by 
the  same  disseisor,  he  shall  have  a  writ  of  re- 
disseizin^  and  if  he  recover  therein,  the  re-dis- 
seisor  shall  be  imprisoned  ;  and,  by  the  statute 
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''  of  Marlbei^e,  52  Hen.  3.  c.  8.  shall  also  pay  a 
''  fine  to  the  King :  to  which  the  statute  Westm.  2. 
'M3  Edw.  1.  c.  26.  hath  superadded  double  da- 
^'  mages  to  the  party  aggrieved.  In  like  manner 
''  by  the  same  statute  of  Merton,  when  any  lands 
"  or  tenements  are  recovered  by  assise  of  nu)ri 
''  d'ancestar^  or  other  jury,  or  any  judgment  of 
**  the  court,  if  the  party  be  afterwards  disseized 
^*  by  the  same  person  against  whom  judgment 
**  was  obtained,  he  shall  have  a  writ  of  post  dis- 
*'  seizin  against  him,  which  subjects  the  post  dis- 
'<  seisor  to  the  same  penalties  as  a  re-disseisor/* 

Limitation  of  Possessory  Actions. 

Formerly  the  limitation  was  from  the  date  of  a 
particular  event,  as  from  the  return  of  King 
John  from  Ireland,  &c.  but  now  by  the  statute  of 
32  Hen.  8.  c.  2.  all  writs  grounded  on  the  pos- 
session of  the  demandant  himself,  must  be  sued 
out  within  30  years  after  the  disseizin  complained, 
of,  that  being  considered  a  proper  restriction  in 
point  of  period  for  the  term  novel  disseizin. 

And  the  writ  in  all  other  possessory  actions 
must  be  sued  out  within  50  years  after  the  allied 
injury  (82);  which  limitation  extends -to  cus- 
tomary and  prescriptive  rents,  suits,  and  ser- 
vices (83) :  but  this,  says  Mr.  J.  Blackstone,  does 

(88)  SBl.  Com.  1 89.  6  Taunt.  (83)  Mr.  J.  Blackstone  cites 

268  in  RomUlif  ▼.  Jame$.    And  for  this  Bertfadet's  original  edi- 

see  1  Vem.  195  in  Lj(fard  v.  tion  of  the  statute,  A.D.  1540. 

Caipard.  and   Cay's,    Pickccii]|^*s,    and 


CH.XII.]      Of  Cuttomarg  Plaintt.,  665 

not  extend  to  services,  which,  by  common  pos- 
eiibility,  may  not  happen  to  become  due  more 
than  once  in  the  lord's  or  tenant^s  life ;  as  fealty, 
and  the  like  (84). 

Remitter. 

When  the  person  who  hath  the  right  to  copy- 
hold lands  takes  possession  by  virtue  of  some 
subsequent  defective  title,  he  is  remitted  to  his 
prior  title,  and  put  in  the  same  condition,  as  if 
he  had  recovered  the  land  by  plaint  in  the  nature 
of  a  possessory  action,  in  analogy  to  the  law  of 
remitter  in  freehold  cases ;  so  that  the  possession 
which  he  gained  by  a  defective  title,  is  not  liable 
to  be  overturned  by  shewing  that  defect  in  a 
plaint,  in  the  nature  of  a  writ  of  entry,  the  effect 
of  which  would  be  to  drive  him  to  his  customary 
writ  of  right.  See  further  on  the  doctrine  of  Re- 
mitter, 11  Mod.  128.  1  Bos.  &  Pul.  602.  SVes.  282. 


O/*  the  Capff holder  s  Writs  of  Right. 

As  the  right  of  property  is  not  consequent  on 
the  possession^  or  on  the  right  o/^possessiouj  it  will 
now  be  proper  to  consider  of  the  final  remedy  by 
plainto)  in  the  nature  of  writs  of  right. 

The  mere  tvrit  of  rights  being  in  its  nature  the 

Rttflfhead's  editions^  examined  quent  writers  hare  followed^ 

with  the  recoid,  hut  adds,  that  make  it  only  40  years  for  rents^ 

Bastell's  and  other  intennedkte  &c.    3  Vol.  Com.  189.  n.  (i.) 
which  Sir  Edward  Coke         (84)  S  Vol.  Com.  189.  dtas 


(9  Inst.  95.)  and  other  subse-     Co.  Litt.  115.    And  see 
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highest  writ  in  the  law  (85),  is,  (strictly  speaking,) 
applicable  only  to  an  estate  in  fee  simple  (86). 

But  even  at  common  law,  before  the  statute  de 
donis,  if  there  was  a  gift  to  a  man  and  the  heirs 
of  his  body,  and  the  donee  aliened  before  he  had 
performed  the  condition  of  the  gift  by  having 
issue,  and  afterwards  died  without  any,  the  rever- 
sioner might  have  a  writ  of  right  called  a  forme- 
don  in  the  reverter^  to  i-ecover  the  lands,  wherein 
he  suggested  the  gift,  his  own  title  to  the  reversion, 
minutely  derived  from  the  donor,  and  the  failure 
of  issue  upon  which  his  reversion  took  place  (87). 

And  now,  since  the  statute  dedonisj  or  Westm.2. 


case^  4  Co.  10.  b.  There  is  no 
time  of  limitation  upon  rents 
created  by  deed,  or  reserved  on 
a  particular  estate.  3  Bl.  Com. 
189.  cites  8  Co.  65. 

Neither  is  time  a  bar  in  equity, 
as  between  a  trustee  and  cestui 
que  trust.  See  2  Meriv.  360  in 
Cholmondeley  &  Clinton,  Ha- 
mond  V.  Hicks,  1  Vern.  432. 
Mos.  298-9.  But  in  a  construc- 
tive trust,  long  acquiescence 
willbeabar.  Beckfar^ k  fVade, 
17Ves.97.  Totonsend  %i,  Town- 
send,  1  Bro.  C.  R.  554. 

(85)  F. N.B.I. 

(86)  It  is  not  alone  appli- 
cable, for  if  lands  escheat  to  the 
lord  by  the  death  of  the  copy- 
holder in  fee  simple,  without 
heirs,  the  lord  may  have  a  writ 


of  escheat  in  the  nature  of  a 
writ  of  right,  even  if  the  te- 
nant be  disseised,  F.  N.B.  143-4. 
Boot)],  135.    But  if  tenant  in 
tail  die  without  heirs  inherit- 
able, and  there  is  no  remaui- 
der,  the  lord  iu  reversion  shall 
not  have  a  writ  of  escheat,  but 
a  ybrm^don  in  the  xeverter.  And 
if  a  copyholder  in  fee,  in  re- 
mainder, or  reversion,  die  with- 
out  heirs,  and  afterwards  the 
tenant  for  life  dies,  and  a  stranger 
enters,  I  apprehend  the   lord 
may  have  a  writ  of  intrusion, 
F.  N.B.  144.;  or  .may  try  his 
title  by  escheat  in  ejectment. 
Booth,  136. 

(87)    F.N.B.  219.     Booth, 
154.     BuckmPre*s  case,  8  Oo. 
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13  £dw.  1.  c.  1.  a  tenant  in  tail  by  descent,  of  in 
remainder,  has  a  .peculiar  writ  of  right,  called 
also  a  formedon.  A  writ  of  formedon  in  the  de- 
scender  lieth  for  the  heir  in  tail,  where  the  tenant 
in  tail  aliens  the  lands  entailed,  or  is  disseized  of 
them,  and  dies :  in  which  action  the  demandant 
is  bound  to  state  the  manner  and  form  of  the  gift 
in  tail,  and  to  prove  himself  heir  ^^cunc^nmyorm^m 
€loni  (88) :  A  formedon  in  the  remainder  lieth 
where  a  gift  is  made  to  one  for  life  or  in  tail,  with 
remainder  to  another  in  tail;  and  he  who  hath 
the  particular  estate  dies  without  issue  inherit- 
able, and  a  stranger  intrudes  upon  him  in  re- 
mainder, and  keeps  him  out  of  possession;  in 
this  case  the  remainder-man,  shall  have  a  writ  of 
formedon  iti  the  remainder j  wherein  the  whole  form 
of  the  gift  is  stated,  and  the  happening  of  the 
event,  upon  which  the  remainder  depended  (89). 

This  writ,  (says  Mr.  J,  Blackstone)  (90),  is  not 
given  in  express  words  by  the  statute  de  donis^ 
but  is  founded  upon  the  equity  of  the  statute, 
and  upon  this  maxim  in  law,  that  if  any  one  hath 
a  right  to  the  land,  he  ought  also  to  have  an 
action  to  recover  it  (91). 

By  the  statute  of  limitation,  ^1  Jac.  1.  c.  16. 
the  writ  of  formedon  must  be  brought  within 

(88)  F.N.B.  212.  BooHi,  151.  Buckmere*s  case,  sup. 
141.  Buckmere's  case,  8  Co.  88.     Kitch.  249. 

Kitch.  247-8-9.  (90)  3  Com.  192. 

(89)  F.N.B.  217.    Booths         (91)  Sec  Br.  Tenaiit  per  Co- 

pie,  pi.  24. 
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20  years  after  the  title  accrued ;  and  as  the  copy- 
holder,  as  well  as  a  freeholder,  can  try  his  title 
by  the  action  of  ejectment  at  any  time  within  the 
period  of  this  limitation,  the  writ  of  formedon 
may  be  considered  an  obsolete  branch  of  the 
law  of  real  actions. 

The  owners  of  a  particular  estate,  as  in  fee  tail, 
for  life,  in  dower  (92),  or  by  the  curtesy,  were 
without  remedy  at  common  law,  when  barred  of 
entry,  or  of  the  right  of  possession,  by  recovery 
against  them  in  a  possessory  action,  and  still  re- 
main so,  after  recovery  upon  defence^  in  the  in- 
ferior possessory  suit  (93) ;  but  the  statute  of 
Westm.  2.  13  Edw.  1.  c.  4.  gives  a  new  writ  for 
those  persons,  after  their  lands  have  been  so 
recovered  against  them,  by  their  own  default  or 
non-appearance^  called  a'  quod  ei  deforceat ;  which 
restores  the  right  to  him,  who  has  been  deforced 
by  his  own  default  (94). 

When  one  coparcener  deforces  the  other  by 
usurping  the  sole  possession,  the  party  ousted 
may  have  a  writ  of  right,  de  ratwmabili  parte  (pS), 

(9i)  But  a  dowftBB  it  must  (98)  Heooettu^  thataoom- 

be  recollectedj  has  her  writ  of  mon  recovery  on  a  writ  of  entry 

right  of  doWer  in  freehold  cases^  in  the  post,'  had  by  defiault  of 

extending  either  to  a  paert  or  the  vondieef  di  tenant  iif  tail^ 

the  whole,  and  therefore  may  upon  defence,  is  now  the  usual 

have  a  plaint  in  nature  thereof  meide  of  barring  an  estate  tail, 

in  the  manor  Court,  when  in-  4  Co.  33.  a.  (3). 

titled  to  fireebesch,  and  the  ho-  (94)  F.N.  B.  8, 155.  Bocyth, 

mageto  set  out  thesame,  Jnie,  S53.    3  Bl;  Com.  193. 

p.  548.  (95)  F.N.B.  9. 
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which  may  be  grounded  on  the  seizin  of  the  an- 
cestor at  any  time  daring  his  life ;  whereas  in  the 
possessory  remedy  of  a  nuper  obiit,  he  must  be 
seized  at  the  time  of  his  death. 

The  several  abovementioned  remedies  in  free- 
hold cases,  are  equally  open  to  a  copyholder, 
whether  of  inheritance,  in  fee  simple,  or  fee  tail, 
or  having  a  particular  estate  only,  as  for  life,  or 
years,  in  dower,  or  by  the  curtesy,  who  by  plaint 
in  the  court  of  the  manor,  analogous  to,  and  cor- 
responding with,  the  several  writs  of  right  at 
common  law,  may  be  restored  to  the  possession, 
and  confirmed  in  the  property  of  the  copy- 
hold tenement,  of  which  he  has  been  unjustly 
deprived  (06). 

But  as  the  possession  may,  in  freehold  cases, 
be  recovered  in  a  more  easy  and  expeditious 
manner,  by  a  possessory  action,  this  final  remedy 
is  seldom  resorted  to,  when  the  claimant  is  not 
driven  to  it  by  length  of  adverse  possession ;  this 
distinction  does  not,  however,  seem  to  hold  in 
copyhold  cases,  where  the  proceedings  in  a  writ 
of  right,  are  by  no  means  so  complicated  and 
abstruse  as  is  generally  supposed,  which  will  be 
seen  by  reference  to  the  Appendix. 

And  where  the  mise  is  joined  upon  the  mere 
right,  there  needs  little  of  special  pleading,  as  all 

(96)   Whether    a  copyhold  lord,  see  Br.  Tenant  per  copiet, 

tenant  has  any  remedy  by  writ  pL  10.  6  Vin.  Cop.  (L.  d.)  pi.  1. 

of  right  or  plaint  in   nature  ^nie,  pp. 369, 543^ n.  (34)^544, 

thereof,  in  case  of  ouster  by  the  n.  (43). 
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or  most  of  such  matter  (except  a  collateral  war- 
ranty) may  then  be  given  in  evidence  (97). 

But  precisely  the  same  accuracy  would  seem 
to  be  requisite  in  the  pleadings  in  copyhold  cases, 
as  in  freehold  (98),  the  several  writs  of  right,  and, 
as  a  consequence,  plaints  in  nature  thereof,  being 
much  discouraged  by  the  courts,  and  there  are 
very  few  cases  in  which  the  demandant  will  be 
permitted  to  amend  (99). 


(97)  Booth,  112,  cites  Br. 
Droit  8.  And  see  3  Wib.  420 
in  Tiuen  ▼.  Clarke. 

(98)  If  the  demandant  in 
deducing  his  title  through  a 
female  describe  her  as  "  sister 
and  heir  of  J.  8.,*'  and  it  ap- 
pears   upon  the  face  of   the 
count,  that  J.  S.  left  a  son  who 
survived  his  aunt,  it  is  fatal,  al- 
though it  should  also  appear 
that  upon  feilure  of  issue  of  the 
son,  the  issue  of  the  sister  of 
J.  S.  became  his  heirs.    Slade 
et  ux.  V.  Dawland.     2  Bos. 
&  Pul.  670.    And  in  the  count 
of  a  writ  of  right,  it  is  not  suf- 
ficient to  say  that  the  lands  de- 
scended to  four  women  as  nieces 
and  co-heirs  of  J.S.  without 
shewing  how  they  were  nieces. 
3  Bos.  and  Pul.  453,  in  Dunu- 
day  V.  Hughes  and  another. 

(99)  in  the  case  of  Charl- 
wood  y.  Morgan  et  ux.  1  N.  R. 
66,  Mr.  Just.  Heath  said^  f'  in 


Dunuday  v.  Hughes,  [sup.'}  we 
thought  that  writs  of  i%fat 
ought  not  to  be  encoungcd, 
and  that  the  least  slip  was  fiUal 
u>  the  demandant.  We  did  not 
choose  to  say  at  that  time,  that 
in  no  case  whatever  would  an 
amendment  be  allowed,  taxxx  a 
fit  case  might  by  possibility  be 
bro>]ght  before  us.  •  The  mis- 
take here  is  a  common  mistake, 
and  not  such  as  entitles  the  de- 
mandant to  any  fiivour." 

And  in  a  subsequent  case, 
(BaifUsy.Mafmmg,l^B^933,) 
the  court  refused  te  permit  tiie 
demandant  to  amend  his  count 
by  introducing  an  additional 
step  in  the  descent,  though  it 
was  dwom,  that  the  mistake 
had  arisen  from  the  demandant 
having  been  misii^rmed  in  the 
country,  and  that  he  would  be 
barred  by  the  stat.  of  limitations, 
unless  the  amendment  were  al- 
lowed.   Vide  also  Maidment  & 
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It  is  to  be  recollected,  that  the  writ  of  right, 
which  is  the  only  remedy  when  the  right  of  pos- 
session is  lost  by  length  of  time,  or  by  judgment 
against  the  true  owner  in  an  inferior  siiit,  will 
also  lie  concurrently  with  all  other  real  actions, 
as  well  as  after  them. 

The  demandant  in  the  writ  of  right,  must  al- 
lege in  his  count  some  seizin  of  the  lands  in  him- 
self, or  in  some  person  under  whom  he  claims, 
and  that  his  ancestor  was  seized  of  rights  as  well 
as  that  he  was  seized  in  his  demesne  as  of 
fee  (100),  and  then  deduce  the  right  to  him- 
self (101);  to  which  the  tenant  may  answer  by 
denying  the  demandant's  right,  and  averring  that 
he  has  more  right  to  hold  the  lands,  than  the  de- 
mandant has  to  demand  them :  and  this  right  of 
the  tenant  being  shewn,  it  then  puts  the  de- 
mandant upon  the  proof  of  his  title ;  in  which,  if 
he  fail,  or  if  the  tenant  hath  shewn  a  better,  the 
demandant  and  his  heirs  are  perpetually  barred 
of  their  claim  ;  but  if  he  can  make  it  appear  that 
his  right  is  superior  to  the  tenant's,  he  shall  re- 
cover the  land  against  the  tenant,  and  his  heirs 
for  ever  (102). 

Jukes,  2  N.R.  429.    Neither  (101)  Booth,  112.    And  he 

win  the  court  permit  the  de-  muAt  shew  an  actual  seizin, 

mandant  in  a  writ  of  right  to  dis-  by  taking  the  esplees,  either  in 

continue.  Matdmcni&Jtfftef^p.  himself  or  the  ancestor  from 

(100)  Slade  et  ux,  v.  Dow^  whom  he  claims.  lb.    And  see 

land,  in  fidse  judgment.  2  Bos.  1  H.  B1.4.  in  DaUff  v.  King. 

&  Pul.  570.    S.C.  in  errcHr.  (102)  F.N.B.  5.  (M.)  SBl. 

5  East,  272.    1  Smith,  543.  Com.  195-6;  see  further  as  to 

TOL.  I.  2  O 
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In  real  actions  the  estate  sought  to  be  reco- 
vered, must  be  described  with  great  precision,  the 
wor4  tenememtf  therefore,  is  too  general  and  nn- 
certain ;  and  a  judgment  in  dower  for  tenements 
was  reversed  for  that  reason,  though  the  tenant 
confessed  the  action,  and  the  sheriff  had  deli- 
vered seizin  (IDS). 

After  issue  is  once  joined  in  a  writ  of  right,  the 
judgment  shall  be  final,  and  the  recoveiy  may 
be  pleaded  in  bar  of  any  other  claim ;  but  if  one 
lose  by  default  before  issue  joined,  yet  he  may 
have  a  writ  of  right  against  him  who  reco- 
vered! (104). 

A  writ  of  false  judgment  does  not  lie  of  copy- 
holds, but  the  party  wronged  is  to  be  relieved  by 
petition  to  the  lord  in  the  nature  of  a  bill  in  Chan- 
cery (105) ;  and  a  court  of  equity  will  compel  the 
lord  to  do  justice,  in  case  of  an  error  in  any  adver- 

pleBdings  in  a  writ  or  rights 
Bootti»  lis,  et  9eq.  A.  87.  et 
Mf.V.N.B.  1  to6.  Bul.N.P. 
115-16^  Stade  ei  Ux.v.Dow* 
lana,9up.   Post  tit. '  Pleading, 

(103)  2  Lord  Raym.  1384. 
1  Str.  6£5.  But  in  a  late  case 
in  ejectment,  for  a  messuage  and 
tenement,  the  court  gave  leave 
to  epter  the  verdict  accordii^ 
to  the  Judge's  notes  for  the 
messuage  only  (pending  the 
rule  to  arrest  the  judgment), 
without  oblijgiiig  the  lessor  of 


the  plaintiff  to  releesa  the  da- 
mages. Geodtitie  v.  Otmaif, 
8  East,  367. 

(104)  F.  N.  B.  6.  (N.)  Kitdi. 
151-52.cites^H.8.10.  12H.7. 
10.  3  Bl.  Com.  194.  Co.Litt 
157. 

(105)  Co.  Cop.  8.  51.  IV. 
118.  Co.  Litt.  60.  a.  F.N.B. 
18.  (H.)  Winch.  8.  Bromn'$ 
case,  4  Co.  31.  b.  Mo.  <»-9. 
pi.  185.  Edwarit't  cas^  l4Uie^ 
98.  14  H.  4.  34.  Kitch.158 
cites  7  E.  4,  19.  iffi<«,  p.  54S. 
n.34. 
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»9ry  proceedings^  which  I  must  preBume  to  mew, 
in  ca$e  of  any  unconscientioiiB  matter,  whereof 
a  court  of  equity  ought  to  take  cognizance  (106)* 

Where  one  recovered  in  the  lord's  court  by 
plaint  in  the  nature  of  a  writ  of  right,  it  wa$ 
moved,  in  the  court  of  Common  Pleas>  that  a 
precept  might  be  awarded  to  put  him  who  reco* 
vesred,  in  possession,  by  the  posse  maneni^  as  with 
the  posse  oomitaius  at  common  law,  but  it  was 
resolved,  that  force  was  not  justifiable,  except  by 
mandate  out  of  the  King's  courts  (107). 

The  seizin  in  a  writ  of  right  must,  by  the  sta- 
tute of  32  H.  8.  c.  2.,  be  alleged  within  60  yeairs« 
if  the  action  is  upon  the  seizin  of  the  ancestor  or 
predecessor  (108),  and  by  the  same  statute,  no 
person  shall  have  any  action  for  lands  upon  his 
own  seizin  or  possession,  above  30  years  next 

(106)  Ash  y.  Rogle  and  the  to  put  the  demandant  into  po8- 

Dean  and  Chapter  of  St,  Pauls,  session. 

1  Vera.  367.  Sho.  Par.  Ca.  67.  (106)    It  [would  seem  that 

Christian  v.  Carren,  1  P.W.330.  proof  of  possession  and  per- 

PatteshuVs  case,   Hil.^  S  Jac.  nancy  of  the  rents,  is  prima 

Scac.  4  Vin.  Abr.  p.  385.  S.  C.  fade  evidence  of  a  seizin  in 

cited  in  Edward's  case,  ubi  sup.  fee,  but  it  may  be  rebutted  by 

And8ee6VinAbr.p.l67.  BeZlv.  stronger    circumstantial    evi* 

-CundaU^  AxxlhAOl,  Ante,  ^.7S,  dence:  so  the  proof 'of  abofve 

{MJ7}  4  Leo.  87-  <sa.  183.  40  yean  subsequent  possession 

But  if  the  tenants  of  the  manor  by  a  daughter,  whilea  son  and 

would  not  be  justified  in  using  heir  lived  near,  was  deemed 

force,  I  apprehend  tiie  Court  suflBcientpresumptiTeevidepce, 

of  King's  Bench  woul4  enforce  thatthe  first  possessor  IumI  only 

the  execution  of  the  precept  to  a  particular  estate.    JoM/ne  v. 

the  bailiff  of  the  manor  court.  Price,  5  Taunt.  326. 

2  O  2 
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before  the  teste  of  the  original  writ,  which  there- 
foT^y  by  analogy,  are  the  periods  of  limitation  for 
castomary  plaints  in  the  nature  of  the  seyerai 
writs  of  right ;  but  as  the  true  owner  is  not  barred 
by  length  of  possession,  except  it  be  adverse, 
it  follows,  that  an  uninterrupted  possession  for 
60  years,  is  not  always  a  bar  in  copyhold,  any 
more  than  in  freehold  cases,  as  the  copyholder 
might  not  be  intitled  to  enter  within'  that  period, 
by  reason  of  a  subsisting  estate  in  tail,  or  for  life 
or  years ;  in  which  case  he  might  have  a  plaint 
of  his  own  possession,  at  any  time  within  30  years 
after  his  right  of  entry  accrued  (109). 


assav 


OF  EVIDENCE. 

We  will  now  turn  our  consideration,  to  the 
evidence  which  the  courts  will  admit  or  reject  in 
copyhold  cases,  as  well  where  the  title  comes 
in  question,  as  where  it  does  not. 

But  as  the  documentary  evidence  of  title  to 
l^e  furnished  by  a  vendor  to  a  purchaser,  under  a 
.contract  for  sale  of  copyholds,  is  the  subject  of 
frequent  doubt  and  controversy,  I  shall  first  ven- 
ture to  lay  before  my  readers,  the  opinion  I  have 
formed  on  this  practical  rule. 

(109)  BeviVscaae,  4  Co.  U.  Cowp.  6S9.    6  Bfo.  P.C.  dS3. 

b.  m.  a.    Booths  8.  n.  (b,)  2  Saiind.  [by  Seij.  WiDiams] 

1  Bubt.  162.  3  Bl.  Com.  196.  n.  p.  44.  N.  4. 
(1 ) .  Taylor  v.  Horde,  I  Burr.  60. 
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I  apprehend  that»  unless  there  be  a  special  sti- 
pulation to  the  contrary,  the  vendor  of  copyholds 
is  bound,  at  his  own  expense,  to  produce  to  a 
purchaser  the  originals,  or  authenticated  copies, 
of  such  documents  as  are  comprised  in  the  ab- 
stract of  title,  whether  an  record  or  notf  and  must 
therefore  obtain  further  certified  copies  of  any 
surrenders,  admissions,  or  other  acts  entered  on 
the  court  rolls,  if  the  copies  originally  made  out 
by  the  steward  are  lost;  and  that  the  vendor 
cannot  insist  on  the  purchaser's  tracing  the  title  on 
the  rolls  of  the  manor,  or  any  public  records  (1 10) : 
and  I  also  conceive,  that  it  is  an  established 
practice  in  copyhold  as  well  as  in  freehold  cases, 
that  such  original  instruments  or  authenticated 
copies,  are  to  be  delivered  up  to  the  purchaser, 
unless  the  vendor  retains,  or  has  sold  to  another, 
an  estate  of  greater  value  held  under  the  same 
title  ;  and  in  that  case,  that  the  purchaser,  if  it 
be  not  provided  against  by  special  contract,  is 


(110)  Sugden*8  Vend,  and 
Purch.  389  [5th  ed.] ,  dtes  Berry 
▼.  Young,  2  £sp.  Ca.  640.  n. 

The  late  Master  of  the  Rolls 
seems  to  have  doubted^  whether 
a  purchaser  of  copyholds  must 
be  presumed  to  have  notice  of 
every  entry  on  the  Court  RoUs. 
Hansard  v.  Hardy,  18  Ves.  462. 
But  the  present  V .  C.  held,  m 
the  case  of  Pearce  v.  Newlyn, 
3  Madd.  188,  that  the  defendant 


(the  purchaser),  ought  to  be 
presumed  to  have  known  the 
contents  of  the  Court  Rolls  as 
hr  back  as  an  inspection  was 
necessary  for  the  security  of  the 
title,  and  that  13  years  non- 
claim  since  the  plaintiff  became 
adult,  was  no  bar ;  and  decreed 
an  account  of  the  timber  cut, 
and  of  the  rents  for  six  years 
past.  Vide  also  Newman  v, 
Kent,  1  Meriv.  940. 
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intitled,  at  the  vendor's  expense,  to  attested  co- 
pies of  such  documents  as  are  not  on  record  (1 1 1), 
and  to  a  deed  of  covenant,  for  production  of  all  in- 
strnments  constituting  the  title  to  the  estate  (112). 

But  the  court  rolls  of  a  manor,  although  strictly 
speaking  not  records,  are  nevertheless,  I  submit, 
within  the  rule  which  is  considered  by  the  pro- 
fession to  have  been  established,  by  the  case  of 
Campbell  v.  Campbell (llS) ;  namely,  that  as  the 
Court  of  Chancery,  in  taxing  costs  on  the  sale 
of  estates,  will  not  allow  the  expense  of  attested 
copies  of  instruments  on  record,  S9  a  vendor 
cannot  be  compelled  to  furnish  them,  at  his  own 
expense ;  and  if  I  ani  right  in  this  position,  it  fol- 
lows that  a  purchaser  cannot  call  for  attested 
copies  of  any  authenticated  copies  of  entries  on 
the  Court  Rolls,  of  which  the  vendor  is  entitled 
to  the  custody. 

But  let  me  caution  the  profession  against  too 
bastily  adopting,  as  a  rule  of  practice,  any  of  the 
observations  which  I  have  felt  myself  bound  to 
submit,  in  the  course  of  the  present  work  :  it  is, 
however,  obligatory  upon  me  to  state,  that  in  this 
last  aim  at  practical  assistance  to  the  profession 
at  large,  I  entertain  the  greater  confidence  in 
liiy  own  opinion,  from  the  knowledge  that  it  has 
been  sanctioned  by  two  gentlemen  of  very  dis- 

(111)    Sugden*8    Vend.    &  (118)  R.  390.  dies  Berry  k 

Pureh.  389.    [5th  Ed],    cites  Young, sup,  U  Mod.  110,ca,3. 

Dare  v.  Tucker,  6  Ves.  460.  (113)  76.389.  (RoUs*  ftittii^ 

and  Berry  &  Young,  ubi  sap.  after  — —  tenn»  1793.) 
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tingiiished  eminence  at  the  bar  (114),  and  from 
having  good  reason  to  suppose  that  I  might  add 
the  <name  of  another  barrister,  whose  judgment 
has  also  long  commanded  very  great  respect  (1 15). 


AH  matters  of  record  are  said  to  prove  them- 
selves, and  to  admit  of  no  averment  against  the 
truth  of  them ;  so  the  court  rolls  of  a  manor  are 
evidence  in  all  cases,  being  of  a  public  nature, 
for  die  benefit  of  the  tenant  as  well  as  the 
lord  (110) ;  but  as  they  are  not,  strictly  speaking, 
records,  the  courts  will  admit  an  averment  of 
«iy  error  in  them  (117). 

In  the  case  of  Doe  d.  Senmngtan  v.  Hail  (11Q% 
one  objection  to  the  plaintiff's  recovering  in  the 
ejectment  was,  that  no  stamped  copy  of  court 
roll  was  given  in  evidence,  to  prove  the  sur* 
render  and  admittance,  and  that  production  of 
the  original  books  containing  the  entries  of  them, 
was  not  sufficient  sinCe  the  stamp  act  of  48  6. 3. 
c.  149.;  for  that,  if  the  evidence  of  the  original 
entry  on  the  court  roll  could  be  received,  the 


(114)  Myles  Walker  HaH> 
Esq.  and  WOliaxn  Walker^  Esq. 
[The  aatiunr  has  to  regret  the 
lcM»  of  both' these  fiiends  since 
the  pnUUcatkm  of  the  first  Edi- 
tion of  this  Tract]. 

(115)  Charles  Butler^  Bki. 
Linooln's  Inn. 

(116)  Warrmer   v.    Giki, 


^  Stra.  955.  lb.  1005  in  Crew 
qui  tarn  v.  Saunden.  Humble 
V.  Hunt,  1  HoH^  eoi.  S  Bac. 
Abr.  608.  F.  lb.  6S%  cites  Hil. 
Ass.  1701.  And  see  Fother- 
ingal  y.  Edtingian,  and  Gervas 
V.  Gawen,  cited  Toth.  l^. 

(117)  JinU,  p.  858-9. 

(lis)  k  East.  !K)6. 
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stamp  would  be  always  evaded.  But  lord  Ellen- 
borough,  G.  J.  in  delivering  the  opinion  of  the 
court,  held,  that  the  statute  not  having  required 
a  stamp  upon  the  original  court  roll  itself,  but 
only  on  the  copy,  it  could  not  be  deemed  an 
evasion,  and  that  it  is  not  necessary  for  the  tenant 
to  produce  his  copy,  if  he  chooses  to  risk  the 
evidence  of  his  title  in  not  taking  a  copy.  And 
his  lordship  added,  ^*  how  can  a  copy  be  evi- 
dence, unless  the  original  be  evidence  ? " 

And  it  was  long  since  held  that  a  copy  of  a 
court  roll  under  the  steward's  hand,  was  good 
evidence  of  the  copyholder's  estate  (119). 

In  the  case  of  the  Dean  and  Chapter  of  Efy 
V.  Stewart  (120),  Lord  Hardwicke  ruled,  that 
where  the  admittance  of  a  copyholder  was  of 
30  years  standing,  a  copy  of  such  admittance 
might  be  read  in  evidence,  and  that  it  was  not 


(119)  Snowv.CutlerkSianhf, 
1  Keb.  567.  Leev.Boothby,ih. 
790.  [N.B.  In  this  case  the 
steward  was  oounsel  for  the 
lord  as  plaintiff^  Scroggs,  97.] 
In    Pilkingtan     v.     Bagshaw, 
Sty.    450.     RoD,    C.J.   said, 
''  if  copies  of  court  rolls  be 
**  shewed  to  prove  a  customary 
'^  estate,  the  enjoyment  of  such 
'^  estate  must  also  be  proved, 
"  otherwise  the  proof  is  not 
"goodj"  and  see  Rogers  and 
others  v.  AUen,  1  Campb.  309. 
where  old  licenses  on  the  court 


rolls,  granted  in  constdention 
of  certain  rents,  were  deemed 
evidence  to  prove  a  presci^ 
tive  right  of  fishery,  as  con- 
nected with  payments  in  later 
tunes  under  licenses  of  the 
same  kind,  or  with  the  exerciBe 
of  other  acts  of  ownership  by 
the  lords  of  the  manor. 

But  entries  of  presentments 
in  the  books  of  a  manor,  are 
not  evidence  of  acts  of  owner- 
ship by  the  lord,  /row  & 
Simpson,  7  Bro.  P.  C.  317, 

(lao)  2  Atk.  45. 
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necessary  that  it  should  be  signed  by  the  steward 
of  the  court. 

Yet  in  the  report  in  Fortescue(121),  of  the 
Duke  of  Somerset  &  France^  there  is  a  note, 
that  an  admission  under  the  hand  of  the  steward, 
though  above  40  years  old,  was  rejected  in  evi- 
dence, because  they  could  not  prove  the  stew- 
ard's hand. 

And  as  the  steward  of  a  customary  court  does 
not  stand  in  the  situation  of  a  public  officer,  it 
would  certainly  appear  to  be  essential  that  his 
hand  writing  should  be  proved,  to  establish  the 
authenticity  of  any  copy  of  Court  Rolls  (122). 

A  custumary  of  a  manor  of  antiquity,  and 
handed  down  from  steward  to  steward,  although 
not  signed  by  any  one,  has  been  received  as  good 
evidence  to  prove  the  course  of  descent  (123). 

In  a  dispute  between  the  lord  and  a  devisee  of 
a  copyholder.  Holt,  C.  J.  held,  that  the  recital  of 
a  will  in  the  copy  of  admission,  was  good  evi- 
dence of  the  devise  against  the  lord  or  any 
stranger,  but  that  if  the  dispute  had  been  between 
the  heir  and  the  devisee,  the  will  itself  ought  to 
have  been  produced;    and  he  ruled,  that  the 

(121)  P/4S.  And  see  Doe  d.  Churchwardens 

(182)  3  Bac.  Abr.  611.    It  of  Croydon  v.  Cook,  5  Esp. 

flhould  seem  that  an  examined  Rep.  221.    Mann.  Dig.  94. 

copy  of  a  court  roll  would  be  (193)  Denn  d.  Goodwin  and 

good  evidence^  if  sworn  to  be  a  Wragg  et  tuc.  v.  Spray,  1  T,  R. 

true  one.    2   Bac.  Abr.  632,  466.  Roe  r,  Parker,  ST.R.30. 

cites  Comb.  337.    12  Mod.  24. 
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rough  draft  (rf  the  steward  of  the  manor,  of  the 
admittance,  was  admissible  evidence  (134). 

In  an  action  of  ejectment  by  a  deyisee  of  co- 
pyhold property,  the  ckdmant  mnst  prove  not 
only  Ins  own  adnnttance,  and  the  will  OBder 
which  be  claims  (125),  bnt  the  admittance  of  the 
testator  (130);  and  likewise  his  surrender  to 
will,  if  the  will  were  made  prior  to  the  Stat 
6ft  Geo.  3.  c.  192. 

And  proof  of  the  admission  of  a  person  of  the 
name  of  the  lessor  of  die  plaintiff  in  ejectment, 
by  production  of  the  Court  Rolls,  is  not  alam 
sufficieait,  but  evidence  of  the  lessor's  identity  is 
requisite  (137). 

As  the  admittance  of  a  tenant  for  life  is  the 
admittance  of  all  in  remainder  (^138),  a  person 
claiming  under  a  remainder-man,  only  need  prove 
the  a.dmittance  of  the  tenant  for  life  (139). 

Wh^e  the  title  does  not  come  in  question,  it 
is  not  necessary  to  give  evidence  of  the  admit- 
tance or  grant,  and  consequently  not  in  n- 
plevin(130). 

Evidence  of  the  customs  in  one  manor  iiB 
not  allowed  to  prove  a  custom  in  another  ma: 

(184)    1  Lord  Raym.  7S5.  oihers  t.  Stniih  and  oMoiker, 

See  also  Jenkuu  ▼.  Barker,  per  1  Campb.  196. 

Tmcy,  1705.  3j^.  A\h.  638.  (US)  AnU,f.  363. 

(l2B)Jenkkuy.  Barker,  mxp.  (139)   S  FhfiQips'  Law  of 

Boe  and  Hicki,  2  WOs.  15^  10.  Bvid.  901. 

(126)  fTtUan  ▼.  fVeddeU,  (130)  ifdofiu  v.  Ooit^S Vent 
Tdv.  145.  181. 

(127)  Doe  d.  Hant<m  and 
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nor  (131);  except  where  there  is  a  probable 
ground  for  similitude,  as  in  the  three  northern 
counties,  Cumberland,  Westmoreland  and  North- 
umberland, in  the  tenant  right  estates ;  and  there 
the  custom  of  neighbouring  manors  has  been 
deemed  admissible  evidence  (132). 

And  in  the  Dean  and  Chapter  of  Ely  v.  War- 
ren (133),  Lord  Hardwicke  held,  that  although 
the  evidence  of  neighbouring  manors,  should  not 
generally  be  admitted  to  shew  the  custom  of 
another  tnanor,  yet  that  the  rule  was  not  so  uni- 
versal as  not  to  be  varied  in  some  instances ;  as 
in  mine  countries,  the  courts  have  admitted  evi- 
dence with  regard  to  profits  of  mines  out  of  other 
manors,  where  there  was  a  similitude  to  explain 
or  corroborate  the  custom  of  the  manor  in  ques- 
tion :  and  his  lordship  permitted  evidence  to  be 
read,  which  went  to  establish  a  right  in  the  te- 
nants, to  common  of  turbary. 

It  has  been  ruled,  that  a  tenant  of  the  manor 
not  claiming  by  a  custom,  may  give  evidence  to 
prove  the  custom,  but  that  a  tenant  claiming  by 
such  custom,  cannot  be  a  witness  (134). 


(181)  Duke  of  Somerset  v< 
France  et  al.  1  Stra.  654.  S.C. 
Fortesc.  41.  and  see  Dean  and 
Chapter  of  Ely  v.  Warren,  infira^ 
Cowp.  SOT.  Hffe  V.  Parker, 
6T.ILW. 

(133)  Roe  V.  Parker,  sup. 
Champian  &  Atkinson,  3  Keb. 
90.    In  this  case  it  was  bdd 


that  the  slewaid,  though  he 
had  a  fee  for  the  admission, 
might  be  a  witness. 

(133)  8  Atk.  189. 

(134)  12  Mod.  84.  And  as 
to  ^e  admissibiUty  of  the  eii* 
deace  of  the  lord  £fn  a  copy- 
holder^ see  Garrard  v.  Lister, 
1  Keb.  15. 
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And  in  the  above  case  of  The  Duke  qfSamersei 
and  France^  the  lords  of  other  manors  were  not 
allowed  as  witnesses,  to  prove  a  custom  as  to 
fines  payable  in  the  particular  manor,  but  the  re- 
cent submission  of  several  tenants  to  such  pay- 
ments, was  deemed  admissible  evidence. 

It  has  been  very  recently  adjudged,  in  the 
case  of  Freeman  v.  Phillipps  and  another  (135), 
that  an  alleged  custom  may  be  disproved  by  de- 
positions, in  a  suit  instituted  against  a  former 
lord,  by  a  person  claiming  to  be  admitted  under 
a  custom  at  variance  with  the  one  so  alleged  to 
prevail  in  the  manor;  which  depositions  were 
there  made  by  the  witnesses  of  the  claimant :  and 
it  VTBS  also  held  that  such  depositions,  if  only  ad- 
missible as  declarations  of  persons  deceased, 
could  not  be  rejected  as  being  made  post  litem 
motam^  the  same  custom  not  being  in  controversy 
in  the  former  suit.  This  question  was  brought 
before  the  Court  of  Kings  Bench  upon  a  rule  for 
a  new  trial  in  an  action  on  the  case  by  a  copy- 
holder against  the  lord  of  a  manor  and  his 
steward,  for  a  false  return  to  a  mandamus  direct- 
ing the  defendants  to  hold  a  court,  and  accept 
from  the  plaintiff  (the  second  surviving  life  of  two, 
and  having  named  one  M.  L.  in  place  of  the  first) 
a  surrender,  &c.  and  re-grant,  &c.  under  a  cus- 
tom for  the  second  life  in  copyholds  (usually 
granted  for  two  lives,)  if  he  survived  the  first,  to 

add  another  life  in  place  of  the  first,  and  sur- 

• 

(135)  4  Mau.  &  Selw.  486. 
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render  to  the  lord  or  his  steward  in  court  such 
copyhold,  for  the  purpose  of  having  a  re-grant 
thereof  for  his  life  and  such  other  life  named,  and 
for  the  lord,  or  his  steward,  to  accept  and  re- 
grant  the  same  as  aforesaid,  the  surviving  life  pay- 
ing by  way  of  fine,  stsch  sum  of  money  j  as  hy  the  jury 
or  homage  of  the  said  court  might  he  assessed  or 
ascertained  to  he  equal  to  two  years*  improved  value 
of  the  tenement  so  surrendered  and  re-granted. 
The  defendants  made  a  return  to  the  mandamus 
denying  such  custom,  and  pleaded  not  guilty. 

At  the  trial  before  Graham,  B.  at  Leicester,  the 
above  evidence  was  admitted  for  the  purpose  of 
establishing  a  custom  for  any  copyhold  tenant 
for  life  or  lives  to  change  his  lives,  or  if  any  of 
his  lives  were  dead,  to  fill  up  the  copy  by  adding 
or  naming  one  or  two  lives  to  the  life  in  being, 
for  which  the  copyhold  tenant  should  pay  to  the 
lord  a  reasonable  fine  to  he  set  by  the  lord  or 
his  steward;  and  there  was  a  verdict  for  the 
defendants. 

The  court  thought  that  the  evidence  was  pro- 
perly admitted,  and  discharged  the  rule  for  a  new 
trial.  Lord  EUenborough  said,  that  in  all  cases  of 
customs,  such  as  the  custom  to  grind  at  mills, 
as  in  the  case  of  Settle  Mill  (136)^  and  various 
other  mills,  depositions  of  the  above  nature  had 

(136)  See  Cort  v.  Birkbeck,      Weeks  v.  Sparke,   1  Mau.  & 
Doug.  819.    Vide  also  NichoU     Sdw.  679. 
V.  farket,  14  East^  331.  (n.) 
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ever  been  received :  that  he  had  heard  them  read 
twenty  or  thirty  times  on  the  circuit  he  used  to 
go,  without  objection,  and  he  remembwed  piir- 
ticularly  in  the  case  of  Leeds  Mill,  that  they 
were  admitted  as  the  depositions  of  persons 
standing  in  pari  jure.  And  the  court  further  ob* 
served,  in  answer  to  an  objection  made  to  the 
evidence  as  being  res  inter  alios  acta^  that  the 
plaintiff  made  common  claim  with  other  copy- 
holds granted  for  two  lives,  by  which  he  was  in- 
titled  to  go  into  the  question  of  usage,  as  it 
applied  to  all  the  like  tenements  within  the  manor, 
and  that  on  the  other  hand  he  exposed  his  claim 
to  be  met  by  evidence  relating  to  any  other  tene- 
ment within  the  manor,  standing  in  the  same 
situation  as  his  own.  [See  further  as  to  de- 
positions and  declarations  being  read  in  evi- 
dence, Bull.  N.  P.  239  et  seq.  Tooker  v.  Duke 
of  Beaufort,  1  Burr.  146.  1  Phill.  Law  of  Evid. 
886,  209,  290.  2  lb.  188-9.  '  Berkeley  Peerage 
case,  2  Selw.  N.  P.  684.  4  Camb.  401.  1  Phill. 
£v.  189  n.  230  n.  Rex  v.  Cotton,  3  Campb.  444]. 
We  have  already  seen,,  that  evidence  of  enjoy- 
ment will  be  received,  to  control  the  operation 
of  ancient  admissions  (137) :  And  that  although 
possession  and  pernancy  of  the  rents,  is  primd 

(137)    Siammen  t.  Dixon,  jodgmeiit  in  trespass  400  ycsn 

7  East^  200.  Ante,  p.  184.    It  back  were  not  condusiTe  evi- 

was   hdd   by   the   Court   of  denoe  agaiost  usage  for  near  a 

C.B.'m Biddulphy.Aiher,«a»X  oentury.    8Wlla.83. 
two  allowances  in  eyre  and  a 
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Jueie  eridence  t4  a  seizin  in  fee,  yet  it  may  be 
rebutted  by  stronger  evidence  (138). 

And  we  have  also  seen,  that  a  general  repu* 
tation  extending  a  recorded  custom,  is  evidence 
to  be  left  to  a  jury  (ISO),  and  which  decision  de- 
nied the  doctrine  of  Lord  Coke  in  Itatcliffe  and 
Chaplin  (140),  that  to  prove  a  custom  it  must  be 
flhevm  by  proceedings  to  have  been  put  in  use. 

So  an  entry  on  the  rolls  of  a  manor,  stating  the 
mode  of  descent,  has  been  denned  admissible  evi- 
dence of  the  custom,  though  no  instances  could 
be  proved  of  any  persons  having  taken  according 
.to  it  (141). 

A  single  instance  vnll  under  some  circum^ 
stances,  be  su£Bicient  evidence  to  prove  a  custom, 
as  in  Roe  d.  Bennett  d.  Jeffery{\Af£)y  where  only 
one  recorded  surrender  in  fee  by  tenant  in  tail  of 
a  copyhold  estate,  was  admitted  as  evidence  to 
prove  a  custom,  to  bar  intails  by  surrender,  al- 
though there  was  one  instance  of  a  recovery  in 
the  same  manor. 

Aud  if  a  custom  be  {uroved  by  entries  on  the 


(138)  ./ayn^T^Prtctf^STaunt. 
2li6.    Ante,  p.  563.  n:  106. 

(139)  Doe^,Fo%ierimdsno' 
thfir  ▼.  Simm,  12  Ba0t^  68. 
JfUe,  p.  35.  But  see  18  Vih. 
tit. '  Evidence/  (T.  b.25.)  pl.4. 

Reputation  alone  would  also 
seem  to  be  admiatiible  evidence 
to  prove  the  eyifttpncp  of  a  ma- 
nor.   Jnte,  p.  9.     Vide  also 


Steel  V.  PrickeH,  %  Stark.  466. 
SmHh  V.  Smth,  2  Price  111. 
Cun&n  V.  Lomax,  5  Esp.  60. 

(140)  4  Leo.  84S. 

(141)  JKoed.  Bd^y.  Parker, 
5  Tr.  26, 

(142)  2  Mau.  and  Sehr.  92. 
Ajidaet  Doe  d.  MoMouy.  Ma$<m, 

3  Wito,  63.  Jnk,  p.p.  32-5> 
74. 
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rolls,  for  a  widow  to  hold  the  estate  during  her 
chaste  viduity,  it  is  sufficient  evidence  of  the 
condition,  to  ground  an  ejectment  against  her  by 
the  remainder-man,  as  for  a  forfeiture  on  incon- 
tinence, though  there  is  no  instance  of  such  a  for- 
feiture having  been  enforced  (143). 

In  an  ejectment  against  the  widow  of  a  copy- 
holder, she  justified  because  the  wife  of  a  copy- 
holder by  the  custom  ought  to  Imvefor  life :  The 
custom  was  traversed,  and  it  was  held,  that  evi- 
dence by  the  defendant,  of  a  widow's  estate  cmbf^ 
did  not  maintain  the  issue  (144). 

A  casual  destruction  of  deeds  will  not  induce 
either  a  court  of  law  or  equity,  to  favour  the  pre- 
sumption of  evidence,  but  if  a  man  destroy  a  court 
roll,  or  copy,  designed  to  be  evidence  against 
himself,  the  courts  will  presume  every  thing  ca- 
pable of  being  presumed  (145). 

In  Chapman  v.  Cowlan  (146),  which  was  an 
action  by  a  copyholder  against  a  freeholder,  for 
overstocking  the  common,  a  parchment  writing 
from  amongst  the  muniments  of  the  manor  dated 
in  1698,  and  purporting  to  be  signed  by  many 
copyholders,  stating  an  unlimited  right  of  com- 
mon, and  agreeing  to  a  restricted  manner  of 
stocking  it;  and  another  parchment  writing  of 

( 143  }    Doe  d.  Askew  and  when  not  so,  see  ante^  p.  34. 
another  y.  Askew,  10  East,  520.  (145)    1  Lord  Raym.  731. 

Ante,  pp.  86,  n.  82, 527>  n.  127.  Cookes  v.  HeUier,  1  Ves.  835. 

(144)  Linsey  v.  Dixon,  Dy.  Hob.  109. 
192.  pi.  23.  When  customs  are         (146)  13  East^  10. 
to  be  eonstraed  strictly  and 
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the  same  sort  dated  in  1717,  were  admitted  as 

•  •      •  W 

evidence  of  the  repatation  of  the  prescriptiye  right 
of  common  at  that  period,  against  the  restricted 
right  set  up  by  the  plaintiff. 

And  in  Sir  J.  Bridgman  v.  Jennings  (147), 
Bolt  C.  J,  ruled,  that  if  A.  seized  of  the  manors 
of  B.  and  C,  cause  a  survey  to  be  taken  of  B., 
which  manor  is  afterwards  conveyed  to  £,  and, 
long  subsequently,  disputes  arise  between  the 
lords  of  B.  and  C.  about  their  boundaries,  this 
old  survey  may  be  given  in  evidence,  contra  if 
the  two  manors  had  not  been  in  the  hands  of  the 
same  person,  at  the  time  the  survey  was  taken. 

Thir,dis«„c«on™.lsoreco^'eau.ao.eat 
nisi  prius  in  Middlesex  before  Pratt,  C.  J.  (148), 
where  the  question,  in  ejectment,  being  parcel  or 
not  parcel,  a  survey  was  offered  in  evidence  on 
the  plaintiff's  side,  which  was  taken  by  one  under 
whom  the  lessor  claimed,  wherein  the  lands  in 
question  were  included ;  and  the  court  rejected 
it  as  being  an  act  to  which  the  defendants  were 
not  privy,  and  consequently  not  bound,  ob- 
serving, that  to  receive  it  as  evidence  would  be 
dangerous,  and  tend  to  encourage  people  to  take 
more  than  their  own  into  a  survey  (149). 

(147)  1  Lord  Raym.  734.  which  copies  were   made   of 

(148)  Anon.  1  Stra.  95.  counterparts  of  leases  gnmted 

(149)  And  see  Cary*s  Rep.  by  the  Bishop  of  Durham^ 
33-4.  which  enrohnent  book  was  kqit 

It  was  held  by  Mr.  B.Wood,  in  the  office  of  the  Bishop's 
in  Humble  t.  Hunt  and  othert^  auditor,  was  a  public  muni- 
1  Holt,  603,  that  a  book  in     ment,  and  to  be  received  in 

VOL.  I.  5  P 
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In  an  assize  if  the  tenant  plead  md  t&rt  md 
disseisin^  he  cannot  give  in  evidence  a  release  after 
the  disseizin ;  but  a  release  before  the  disseizin 
he  may ;  for  then  there  is  no  disseizin  upon  the 
matter  (150). 

And  if  in  a  writ  of  right,  the  tenant  join  the 
mise  upon  the  mere  right,  he  Cantiot  give  in 
evidence  a  collateral  warranty ;  for  he  hath  not 
any  right  by  it,  and  therefore  it  oc^bt  to  have 
been  pleaded  (151). 


aBS 
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Pleading.  As  a  copyhold  cannot  be  created 
in  time  of  memory,  it  must  always  be  pleaded  to 
have  been  demisable  by  copy  of  court  roll,  time 
out  of  mind,  and  it  is  not  sufficient  to  state  that 
it  is  held,  ad  voluntatem  domini  secundum  cansue- 
tudinem  manerii  (152). 

But  it  is  indispensably  necessary  in  pleading 

evidence  to  sustain  the  claims  the  estate  created,  is  allowed 

of  a  lessee,    the  counterpart  by  the  custom  of  the  manor, 

being  lost,  and  the  original  not  The  Archb,  qfCanUirhuty*M  (Mt, 

produced.  SaT.  lai ;   but  this  does  ad 

(150)  Co.  Litt.  2S3.  a.  seem  necesiwry  in  a  ekua  cf 


(151)  lb.  ante,  p.  559,  560.  common,  Haskms    v. 

(152)  Co.  I/itt.  58.  b,  Mut-  1  Saund.  326 :  And  as  the 
rel  kSmiih,  4  Co.  24 .  b.  Prench's  greater  e^tatle  inchtdeb  thfe  Ite, 
case,  t&.  51.  Roe  d.  Newman  the  frequent  addition  of  tlie 
V.  Newman,  2  Wils.  125.  2  words  in  tail,  for  fife  &c.  in 
Dougl.  720.  Gregory  v.  Co-  pleading,  also  seems  unne^e^- 
sem,  Bendl.  l&T-  Chitty* s  Plead,  sttty  in  copyholds oJPiidli^dtailee, 
2  Vol.  24?.  1  SdUttd.B^.  by  SeiJ.  WBfttths, 

It  should  also  be  shewn  that  p.'34S.  n.  S.  Ante,  p.  119,  VIO: 
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in  copyhold  tenure,  to  state  that  the  lands  are 
held  at  the  will  of  the  lardy  as  they  might  by- 
implication  not  be  of  copyhold  tenure,  strictly 
speaking,  and  yet  be  held  according  to  the  cus- 
tom of  the  manor  (153). 

And  in  an  action  on  the  case  in  the  court  of 
Common  Pleas,  for  inclosing  common  per  quod  in 
tarn  amplo,  SfC.  and  wherein  the  plaintiff  had  a 
Terdict,  the  court,  upon  a  motion  in  arrest  of  judg- 
ment, held  that  the  declaration  was  bad,  for  want 
of  the  words  hd  voluntatem  domini,  and  gave 
judgment  for  the  defendant.  A  writ  of  error 
was  brought  in  B.  R.,  when  that  court  fiilly  sanc- 
tioned the  rule  of  pleading  as  laid  down  in  the 
Common  Pleas,  but  nevertheless  reversed  the 
judgmeilt  for  the  defendant,  the  fault  in  the  de- 
claration being  helped  by  the  verdict  finding  the 
estate  to  be  copyhold  (154). 


(163)  Roger$  v.  Bradly, 
d  Vent.  143.  Elkin  v.  Wastell, 
3  Bulst.  230.  Gale  v.  Noble, 
Carth.  432.  Hughes  v.  Harrys, 
Cio.Car.229.  HUlv.BoltonetaL, 
2  Lutw.  1171.  FoUetY.  Troake, 
2  Lord  Raym.  1186.  Co.  Litt. 
58.  a.  n.  1 .  Vide  also  Hutchison 
▼.  Jackson  &  Datoson,  Lutw. 
1324^  where  in  trespass  for 
taking  the  plaintiff*s  cattle  in 
6.  the  defendant  pleaded^  that 
the  Earl  of  Sussex  was  seised  in 
fee  of  the  manor  of  S.  of  which 
the  lands  &c.'Were  parcel,  and 


descendible  from  ancestor  to 
heir  in  a  course  of  succession 
called  Tenant  Right,  which  on 
demurrer  was  held  to  be  re* 
pognant  to  the  previous  alle- 
gation. See  the  pleadings  in  this 
caseLex.Man.App.  pl.28.  Vide 
also  2  Vol.  Chitty's  Plead.  249. 
(154)    Crowther  v.  Old/teld, 

1  Lutw.  125.    S.  C.  in  error, 

2  Lord  Raym.  1225.  S.  C. 
1  Salk.  170,  364.  S.C.  6Mod. 
19.  S.  C.  Holt.  146.  And  see 
the  pleadings  in  this  case.  Lex. 
Man.  Append,  pi.  29. 

2  P  2 
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When  copyholds  are  held  of  a  manor  which  is 
ancient  demesne,  it  is  also  very  essential  that  the 
cophold  tenure  should  be  pleaded,  for  if  pleaded 
that  they  are  held  of  A.  of  his  manor  of  B.,  which 
is  ancient  demesne,  or  that  they  are  pared  of  the 
manor,  it  must  be  understood  that  the  lands  are 
part  of  the  demesnes,  and  therefore  together  with 
the  manor  impleadable  only  at  common  law  (1^)- 

Although  the  proper  mode  of  pleading  by  co- 
pyholders, is  by  way  of  custom  (156),  yet  a  copy- 
holder in  A.  who  has  common  in  B.  must  pie- 
scribe  for  it  in  the  que  estate  of  the  lord,  as  common 
out  of  the  manor  belongs  to  the  land  and  not  to 
the  estate ;  and  if  he  enfranchise  he  must  plead 
that  up  to  such  a  time  the  lord  had  common  for 
him  and  his  customary  tenants,  and  that  at  that 
time  the  lord  enfranchised  the  tenement  and 
conveyed  it  to  the  defendant,  and  that  since  that 
time,  the  feoffee  and  his  tenants  have  had  the 
right  of  common  (167). 


( 155)  Brittel  v.  Bade,  1  Lord 
Raym.  43.  SX.  1  Salk.  186. 
Doe  d.  Bmt  v.  Roe,  2  Burr. 
1046.  KUe  V.  Laury,  3  Salk. 
34.  Baker  v.  Wich,  or  Parker 
V.  Winch.  1  Salk.  56.  13  Mod. 
13.  €omb.d86.  And  see  Smxtk 
v.  Framptony  3  Lev.  405.  But 
in  -  a  replevin^  RoHe,  C.  J. 
held  that,  ailer  imparLmce, 
the  defendant  could  jiot  plead 
ancient  demesne,  as  it  ad- 
fnitted  the  jurisdiction  of  the 


court,   Vinceni  v.  WdUu,  Sty. 

197. 

(156)  Crowther  &  OldfiOi, 
ante,  (n.  154).     Tkompton  t. 

RoberU,  Fortesc.  340.  Kenckm 
V.  Knight,  1  Wils.  254.  S.  C. 
1  Sir  W.  Bl.  49.  and  see  At- 
cholson  v.  Smith,  Lutw.  186. 
1  Vent.  97. 

(157)  Barwick  ▼.  Matthem, 
5  Taunt.  365.  S.€.  1  Marsh. 
50. 
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It  has  been  held,  [that  a  plea,  justifying  under 
a  custom  for  the  tenants  of  a  particular  copyhold 
estate  to  cut  turf  &c.,  is  not  supported  by  evi- 
dence of  a  custom  embracing  the  copyholders  of 
the  manor  generally  (158). 

A  copyholder  in  pleading  may  allege  any  ad- 
mittancCy  as  well  upon  a  descent  as  upon  a  sur- 
render, as  a  grant,  or  allege  the  admittance  of 
his  ancestor,  as  a  grant,  and  shew  the  descent  to 
him,  and  that  he  entered,  which  is  good  without 
any  admittance ;  but  it  is  not  sufficient  for  the 
heir  to  plead,  that  his  father  was  seized  in  fee 
by  copy  of  court  roll,  at  the  will  of  the  lord  ac- 
cording to  the  custom,  and  that  he  died  seized^ 
and  the  estate  descended  to  him  (159). 

In  the  case  of  Phillips  v.  Fielding  (160),  which 
was  an  action  of  assumpsit  in  the  Court  of  Com- 
mon Pleas  against  the  vendee  of  copyholds,  for 
not  performing  his  contract  and  paying  the  pur- 
chase money,  it  was  held  that  the  averment  by 
the  plaintiff  in  his  declaration,  that  he  had  always 


(15S)  JFi2«onv.Page^4£0p. 
71.  Mann.  Dig.  84. 

(159)  See  the  third  reso- 
lution in  Broton'f  case^  4  Co. 
22.  b.  Co.  Cop.  8.  41.  TV. 
95-6.  Vide  also  RdbiMm  v. 
Smith,  4  MqcT.  346.  Usher  v. 
W%gg,  12  Mod.  297.-  Pyter 
V.  Hemling,  Cro.  Jac.  lOS. 
Shepheard's  case,  Cro.  Car.  190. 
Wade  V.  Baker  &  Cole,  1  Lord 


Baym.  ISO.  And  where  the 
title  does  not  come  in  ques- 
tion^ as  in  r^levin,  it  is  not 
necessary  to  shew  an  admit- 
tance^ Adanu  ▼.  Cross,  2  Vent. 
182.  Wade  v.  Baker  &  Cole, 
sup.  Ante,  p.  570. 

(160)  2  H.  Bl.  123.  And 
see  Edwards  v.  Heather,  Sd. 
Ca.  Ch.  Temp.  King,  3. 
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b^en  ready  and  willing,  and  had  frequently  of- 
fared  to  make  a  good  title,  and  to  make  a  proper 
surrender,  \vas  insufficient ;  and  that  he  ougl^t  to 
have  averred  a  sufficient  performance  of  his  part 
of  the  agreement,  by  stating  an  actual  surrender 
to  the  defendwt ;  or  a  tender  and  refusal,  and 
to  have  shewn  what  title  he  had  to  the  estate. 

It,  however,  is  not  necessary  in  such  a  case  to 
detail  the  nature  of  the  title,  but  is  sufficient  to 
aver  that  the  plaintiff  was  seised  in  fee,  an4  th^ 
the  title  was  made  good,  perfect,  and  satisfac- 
tory, and  that  he  h^d  always  been  ready  and 
willing,  and  had  offered  to  convey  the  estate  to 
the  defendant  (161). 

Upon  trespa^ss  in  a  grant  for  lives  in  reversion, 
it  was  pleaded,  that  the  grant  was  ^^  temsmeMJta 
'/  pradictUj  per  nomen  of  a  mesduage  which  A.  P. 
^^  held  for  life,"  and  it  was  held  to  be  ples^ded  as 
a  grant  in  possession,  and  not  in  reversion,  and 
incurable  (162). 

Where  a  defendant  in  an  action  of  trespass  by 
a  copyholder,  for  entering  his  copyhold  and 
boring  for  coals,  justified  under  the  lord  of  the 
manor,  as  seized  in  fee  of  the  veins  of  coals  under 
the  copyhold  tenement,  with  liberty  of  borings  ^c;., 

(161)  Martin  and  others  v.  there  cited  to  shew  that  the 

Smith,  6  East^  555.   2  Smith's  purd^^iser^  and  not  the  vendor^ 

Rep.  54S.    See  also  Sugden*s  ought  to  prepare  and  tender  the 

Vendor  &  Purch.  c.  4.   s.  3.  conveyance^  [Sth  Ed.  p.  215] . 


it 


on  the  remedies  for  a  breach  [162]   Gay  v,  Kay^  Cro.Eliz. 

of  contract^'*  and  the  cases     661. 
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it  was  held  not  to  be  sufficient!  for  the  plaintiff  to 
xeply,  that  such  veins,  &c.  had  immemoriaUy 
"been  parcel  of  the  manor  and  demised,  &c.  with- 
out reservation  of  the  coal,  unless  he  also  tra- 
irersed  the  liberty  of  working  the  mines ;  and 
upon  the  court's  observing  that  the  replicatioAs 
were  bad  on  that  ground,  and  that  the  plaintiff 
aught  to  have  leave  to  amend,  or  that  there 
should. be  judgment  for  the  defendant,  the  plain- 
tiff's counsel  prayed  leave  to  amend  his  replica- 
tions, which  was  granted  (163). 

The  defendant  in  an  ejectmen,t  pleaded  a  sur-. 
render  of  a  copyhold  by  the  hand  of  the  steward,, 
and  issue  waa  joined  absque  hoCy  that  he  was 
steward ;  and  the  court  held  this  no'  issue,  for 
that  the  traverse  ought  to  be  general,  that  he  did 
not  surrender,  as  the  surrender  was  void  if  he 
w^e  not  steward :  So  of  a  surrender  pleaded 
into  the  hands  of  the  tenants  of  the  manor,  and: 
it  was  ruled,  that  where  issue  is  taken  upon  a 
surrender,  it  shall  be  tried  where  it  was  alleged . 
to  be  done,  and  not  where  the  manor  is  (164). 

If  a  vendee  of  copyholds  who  takesa  bond  for 
quiet  enjoyment,  by  his  own  act  occasions  a  for- 
feiture, the  obligor  is  discharged  from  the  condi- 
tion :  therefore  in.  debt  on  bond  for  surrendering 

(16S)     Bourne   v.    Taylor,  state  the  steward's  name^JBroiofi 

10  East  189.  V.  Foster,  Cro.  Eliz.  393.     The 

(164)  Wood  ▼.  BuU$,  Cro.  Jrchb.   of   Canterbury's    caae, 

Eliz.  260.    See  Co.  Cop.  8. 46.  Sav.   131.    Chitty*8  Tleai&Dg, 

Tr.  108»    In  pleading  a  grant  2  Vol.  248^  269. 
of  copyholds  it  is  necessary  to 
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copyholds  and  permitting  the  purchaser  to  enjoy 
without  interruption  of  any  one»  the  defendant 
pleaded  performance,  and  that  the  plaintiff  con- 
tinued in  possession  for  a  certain  time,  and  then 
the  lord  for  rent  in  arrear  entered  according  to 
the  custom,  for  a  forfeiture ;  and  the  court  held  it 
was  a  good  plea  (165). 

In  an  action  upon  the  case  for  not  perfonmng  a 
promise  to  join  in  a  surrender  of  copyholds,  the 
plaintiff  must  allege  in  his  declaration,,  that  be 
made'  a  request  to  the  defendant  to  join  in  the 
surrender ;  and  when  the  plaintiff  assigns  a  par- 
ticular mode  of  surrender,  viz.  into  the  hands  of 
two  tenants,  he  should  shew  that  there  is  such  a 
custom ;  or  a  demurrer  will  hold  (166). 

But  a  general  custom  of  the  realkn,  as  for  a  co- 
pyholder to  surrender  in  court,  or  out  of  court, 
into  the  hands  of  the  lord,  need  not  be  al- 
leged (167). 

Nor  is  it  necessary  under  a  covenant  to  sur- 
render copyhold  lands,  for  the  purchaser  to  shew 
a  court  to  have  been  holden,  as  the  vendor  ought 
to  procure  a  court  to  be  holden  (168). 


(165)  Dy.  so.  a.  In  debt 
upon  bond  for  quiet  enjoyment 
of  copyholds^  the  plaintiff  must 
shew  that  he  was  evicted  by 
lawful  title,  Hamond  ▼.  Dod, 
Cro.  Car.  5. 

(166)  Freeborn  v.  Purchase, 
Sty.  107.  And  see  Turner  v. 
Beany,  1  Mod.  61.  Ante,  p.  140. 


(167)  Co.  Litt.  59.  a. 

(168)  Vide  FUicker  v.  Pfn- 
fett,  Cro.  Jac.  102. 

See  further  as  to  the  form 
and  manner  of  pleading  in  co- 
pyhold cases.  Chitty's  Head- 
ing, 9  Vol.  38,  47,  247,  &c. 
269,  &c.  647. 
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The  case  of  Duberley  v.  Page  and  another  (169), 
(which  was  an  action  for  breaking  the  plaintiff's 
close,  then  lately  part  of  the  waste  of  a  manor,) 
has  established,  that  a  plaintiff  is  intitled  to  the 
costs  of  pleadings,  where  one  of  several  pleas 
pleaded  by  the  defendant,  is  adjudged  bad  on 
demurrer,  although  the  defendant  has  a  verdict  on 
the  issues  joined  on  the  other  pleas,  and  though 
it  appears  on  the  whole  of  the  record,,  that  the 
plaintiff  has  no  cause  of  action.  The  court  ob- 
served, that  the  costs  of  double  pleading,  were  by 
the  statute  4  Anne,  c.  1 6.  left  at  their  discretion, 
but  that  the  quantum  only,  and  not  the  allow- 
ance of  costs  at  all,  was  in  the  discretion  of  the 
couri; ;  that  the  demurrer  was  in  consequence  of 
the  bad  plea  by  the  defendants,  and  as  the  plain- 
tiff had  judgment  on  that  plea,  he  was  entitled  to 
the  costs  of  it. 

It  would  not  be  perfectly  consistent  with  the 
object  of  this  treatise,  either  totally  to  pstss  over, 
or  to  go  very  much  into  detail  on  the  subject  of 
pleadings  in  customary  plaints,  in  the  nature  of 
possessory  actions  and  writs  of  right. 

I  would  lay  it  down  as  a  general  rule,  that  the 
forms  and  decisions  which  will  be  found  in  the 
books  as  applicable  to  freehold  cases,  are  to  be 
the  guide  of  the  steward  in  all  similar  litigations 
with  respect  to  copyhold  property.  Something 
has  been  already  said  on  this  head  in  treating  of 
the  nature  and  redress  of  real  injuries,  and 

(169)  3T.R.39L 
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under  the  section  of  b  viivence.   In  circamstances 
of  peculiar  difficulty,  the  steward:  may  find  it 
necessary  to  have  recourse  to  the  several-  books 
of  entries,  but  h^  will  in  almost  every  instance  be 
relieved  from  embarrassment,  by  the  analogous 
forms  and  rules  in  freehold  cases,  amply  furnished 
in   Mtzherbert's  Natmra  BreinMm  and   SootVs 
Real  Actions.     Much  useful  learning  will  ako 
be  found  on  tfads  abstruse  subject  in  the  very  iur 
teresting  case  of  Dowland  v.  Slade  and  Wife,  in 
error  from  the  court  of  Common  Pleas  (170),  on 
reversal  of  the  judgment  of  the  court  below,  re- 
ported by  Mr.  East,  5  vol.  272,  .and  wherein  the 
court  of  King's  Bench  ruled,  that  the  demandant 
in  a  Writ  of  Bights  must  allege  the  seizin  of  the 
ancestor  to  be  not  only  vi  de  feodoy  but  also  de 
jure  (171). 

The  reader  is  likewise  referred  to  the  third 
volume  of  Mr.  Chitty's  Treatise  on  Pleading, 
p.  593  to  p.  66&. 


Prescription.  A  copyholder  as  against  all 
strangers,  must  prescribe  by  way  of  custom 
through  the  lord  (172),  that  is,  that  the  lord  and 

(170)  2  Bofi.  &  Pi4.  570.  in  the  lassee  for  yean  of  the 

(171)  Jnfe,  p.  661,  manor  is  ill,  Gravm^r  v.  Wot-- 

(172)  Sharp  v.  Lowther,  TV.  «o»,  1  Lutw.  81.  And  see  Lex. 
9  Geo.  2.  Rtp.  Temp.  Hardw.  Man. 49,  BS-,  and  thepleadrngs 
393.  71unfips(my.RoberU,¥oT-  '^  Oram$ner  h  Watson,  ib.  App. 
teac.  339,  Chittya  Pleading,  pi.  14.  Prescription  by  coatom- 
1  Vol  578.  3  VoL  592j  Supp.^  aiy  fi^ehoJWer,  in  a  9116  estate, 
Vin.  Cop.  (P.  3.)  pi.  1,  3.  A  good.  Follet  v.  Troake,  3  Loid 
prescriptionby  way  of  queestate  Raym.  1 188. 
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his  ancestors  aiid  all  those  ^vho^e  estate  he  has, 
have  had  common  in  such,  a  place  for  Mm  and 
his  tenants  at  will»  &c.  but  as  against  the  lord,  he 
must  prescribe  by  way  of  usage  only  (173). 

It  would  seem,  however,  that  the  tenants  of  a 
manor  may  prescribe  generally  upon  usage,  in. 
rum  deetmando  on  a  prohibition  for  staying,  a, 
auit  for  tythes(174):  but  unity  of  possession  oft 
the  manor  and  parsonage,  in  a  Prior,  has  been, 
held  not  to  be  a^  dischaige  of  tythes  for  the 
copyholders  (175). 

Yet  it  must  not  be  supposed  that  all  copyr. 
holders  can  prescribe  against  their  lord.  In  the. 
case  o£  Cage  &  Dod  (17 6)y  the  court  said  that  a 


(173)  Foiston  &  Crachroode,' 
4  Co.  31.  b.  Pearce  v.  Bacon, 
or  Barker,  Cro.  Eliz.  390. 
Gouldsb.  133.  Mo.  461 .  Ca.  647. 
Crowther  &  Oldfield,  ante, 
n.  154.  Kenchin  &  Knight, 
1  was.  253-4.  S.  C.  Gateward*8 
case  6  Co.  60. .  And  see  3  Sir 
W.  Bl.  927-8. 

It  sometimes  happens^  that 
copyholders  have  a  right  of 
common  in  wastes  out  of  the 
manor,  and  when  that  is  the 

9  9  r 

case,  they  must  prescribe  by 
way  of  que  estate  in  the  lord^ 
and  not  by  way  of  custom.  Vide 
Sharpy, LowtherjUbisap,  Bar- 
wick  y.  Matthews,  5  Taunt.  365. 
S.  0.  1  Marsh.  50.  7  East,  485. 
Roberts  v.  Young,  Hob.  2S6. 


Foiston  &  Crachroode,  sup.  Dy. 
363.  pi.  27.  Trigge  v.  Turner, 
3  Lev.  98.  Chitty's  Pleadings 
2  Vol.  598.    Ante,  p.  580. 

If  the  party  prescribe  abso- 
lutely, and  the  evidence  is  of  a 
prescription  under  a  condition, 
it  is  a  variance,  secus  if  the 
condition  is  not  annexed  to  the 
prescription,  Gray*M  case,  5  Co. 
78.  b. 

(174)  Crouch  v.  Fryer,  Cro. 
Eliz.  704,  784.  S.C.Ma.618. 
S.  C.  Yelv.  2.  and  see  Stephen^ 
son  V.  kui,  3  Burr.  1273. 

(176)  Branche's  case.  Mo. 
219.  1  Gwillim,  156.  See  also 
Stephenson  v.  Hill,  sup, 

(176)  Sty.  233.  TropneUy. 
KyUyk,  Keilw.  77. 
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copyholder  for- life  could  not  prescribe  against 
his  lord,  but  that  a  copyholder  in  fee  m^ht. 

This  distinction  is  sanctioned  by  the  rale  in 
freehold  cases  (177),  but  I  would  submit  that  by 
analogy  to  the  power  of  committing  waste  on 
copyhold  lands  (178),  a  copyholder  for  life  with 
power  to  renew  or  to  nominate  a  successor,  is  on 
the  same  footing  with  a  copyholder  of  inheritance, 
and  may  perscribe  against  his  lord. 

But  a  copyholder  of  inheritance,  I  apprehend, 
cannot  prescribe  to  have  common  in  exclusion  of 
tiie  lord,  though  a  prescription  for  copyholders 
to  have  sole  pasture  has  been  held  good  (179). 

It  should  seem  that  a  custom  for  the  lord  to 


(177)  Thcmpion  v.  Roberts, 
Fortesc.  339.  Smith  v.  Morris, 
lb.  340.     6  Go.  eo. 

(178)  -rfnte,  p.  473-4. 

(179)  Hoskms  y.  Robins, 
1  Mod.  74.  S.  C.  2  Saund. 
384.  S.  C.  2  Keb.  848.  S.  C. 
8  Lev.  2.  S.C.Pollexf.lS.  S.C. 
1  Vent.  183^  163^  and  see 
the  Pleadings  in  this  case^ 
Lex.' Man.  App.  pi.  13.  Vide 
also  Potter  &  North,  1  Vent. 
383.  S.C.  1  Saund.  347.  S.C. 
8  Keb.  513-17.  S.  C.  1  Lev. 
868:  It  was  held  in  this  case^ 
that  iHrescription  by  freeholders 
and  custo^n  by  copyholders, 
ffi&y  be  joined  in  one  plea.  See 
the  pleadings  in  this.ciue  Lex. 


Man.  App.  pi.  18.  Fide  also 
Northy.  Coe,VBUg.  861.  iLcv. 
853.  8  BulBt.  ST.  N.  (6)  Co. 
Litt.  182,  a.  Kentick  v.  Par- 
giter,  Cro.  Jac.  808.  S.C. 
Yelv.189.  DowgUusr.Kesdd, 
tfc.856.  put  V.  Chick,  Hut  45. 
The  want  of  avennent  of 
levancy  and  ooucbaocy^  vha 
such  is  the  preseripUoo^will  be 
aided  by  verdict,  see  I  Vent 
ISb,  in  Hoskms  k  Robm.  So 
also  the  msuffidency  of  plead- 
ing a  license  for  a  straoger  to 
put  in  his  cattle,  which  license 
must  be  by  deed.  Hotkmt  & 
Robins,  sup.  And  see  Cro.J«c. 
b7S  in  Monk  V,  Butler.    . 
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make  grants  of  the  waste  with  the  consent  of  the 
homage  J  to  the  prejudice  of  a  right  of  common  in 
the  tenants  of  the  manor,  is  good,  the  practice 
being  evidence  of  a  reservation  of  the  right,  upon 
the  original  grant  by  the  lord,  of  the  privilege 
of  common  over  the  waste^  rendering  therefore 
the  right  of  the  tenant  subservient  to  that  of  the 
lord  (180). 

And  by  the  same  rule,  the  lord  may  by  imme- 
morial usage,  have  the  right  to  dig  pits,  or  to  em- 


(180)  Folkard  v.  Hemmett 
«fid  others,  5  T.R*.  417.  (n.a). 
And  see  JFentworth  v.  Clay, 
Fin.  Rep.  263-4.  Baulcott  v. 
WinmUl,  2  Campb.  961,  Lord 
Northwick  v.  Stamoay,  3  Bos. 
&  Pul.  346. 

The  grant  in  the  above  case  of 
Folkard  &  Hemmett  was  made 
for  thepurposeofbuilding  houses 
on  the  ground.  De  Grey^  C.  J.- 
said,  '^  The  f^aintiff  must  prove 
himself  to  be  in  possession  of 
a  right  of  conmion,  and  that 
this  right  has  been  preju- 
diced }  any  prejudice  in  the 
minutest  degree  is  sufficient. 
The  defendants  justify  under 
the  usage.  I  will  not  call  it 
"*  a  custom,  because  I  look  on 
"  it  as  a  reserved  right  of  the 
"  lord.  There  are  two  consi-  ' 
''  deratioBS  $  Ist,  If  this  usage 
"  be  true  >  3dly,  If  true.  Whe- 
ther legal?  As  to  the  first. 
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the  defendants  have  proved 
by  the  Court  Rolls,  that  it 
has  been  the  usag«  ever  since 
^'  1599.  As  to  the  2d,  It  is 
a  matter  of  law  3  a  question 
of  novelty  and  importance. 
''  The  reason  of  such  a  reser- 
vation by  the  lord,  might  be 
its  vicinity  to  London.**  The 
jury  thought  the  land  was  of 
no  value,  and  consequently  tiiat 
the  plaintiff  was  not  damaged^ 
and  they  found  a  verdict  for 
the  defendants.  ' 

If  a  building  be  erected  on 
the  waste,  under  a  grant  made 
by  the  lord,  even  without  the 
astent  of  the  homage,  and  the 
tenants,  having  ri^ts  of  com- 
mon, stand  by  and  make  no 
objection  on  laying  the  foun- 
dation of  it$  Qu.  If  equity 
would  not  interpose  to  prevent 
the  building  being  pulled  down. 
6  Vin.  Cop.  (W.  d.)  pi.  3. 
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power  others  to  do  so,  although  there  be  not  suf- 
flcient  herbage  left  forillis  cdmmoners  (181) ;  but 
rights  of  this  nature  are  perfectly  distinct  from 
the  privilege  which  every  lord  of  a  manor  pos- 
sesses uiider  the  statute  of  Merton(182),  of  in- 
closing and  approving  any  part  of  the  wastes, 
provided  he  leave  sufficient  common  of  pasture 
for  the  tenants  (183). 

And  in  a  recent  case  (184),  where  the  lord  of 
the  tnanor  had  been  in  the  habit  of  granting 
leases  of  parcels  of  &e  waste  for  upwards  of 
150  years,  under  which  the  whole  of  a  common 
had  been  inclosed,  Abbdt  G.  J.  thought  it  was 
too  much  to  presume  a  reservation  of  a  power  by 
the  lord  at  the  time  of  the  original  grant,  the 
effect  of  which  would  be  to  enable  him  to  anni- 
hilate the  right  of  common  altogether  (185). 


(181)  Bdtes&n  v.  Green  and 
another,  fiT.R.411. 

(189)  20H.3.  C.4.  In  the 
constmctioQ  of  this  statute  any 
person  seised  in  fee  of  part  of 
the  waste  may  mppt&re,  though 
not  lord  of  the  ihanor.  Olover 
V.  Lome,  3  T.  R.  445. 

(183)  It  has  been  doubted 
whether  equity  had  any  jtnis- 
dictiou  on  this  sobfect,  see 
Bow  V.  Bromsgrobe,  1  Vern.  9fi, 

i —  V.  Palmer,   5  Vin.  8. 

pi.  33  5  but  the  court  has  fre- 
quently ditected  issues  to  tiyif 
auffidepit'ooDDtaion  were  left  for 


the  tenants.     Weekes  t.  Slake, 

2  Vern.  301.  ArtUngUm  ▼. 
Fatoilr^^ib.356.  And  see  3  F.W. 
fi5T>  in  Holder  v.  CAam6ttry. 

(184)     Badger    ▼.    Ford, 

3  Bamew.  &  Aid.  153. 
(185)  In  £he  case  oiDrury 

V.  Moore,  1  Stark.  1(H,  it  was 
hdd^  that  evidence  of  encroach- 
m^hts  by  the  lord  on  the  rights 
of  commoners,  could  have  no 
weight  against  evidence  of  long 
enjoyment,  and  of  grants  by  the 
lord,  subject  to  the  confirma- 
tion of  the  commoners. 
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It  vtk^y  not  be  improper  to  noticb  here,  fhstt  in 
the  caee  of  Pamcet  v.  Strickle^  et  aL  (180),  it 
WEis  mled  by  the  court  of  Common  Pleas,  that 
although  l^e  M^tttte  of  Merton  sj^eaks  only  of 
cothtiion  df  padture,  so  thctt  the  lord  cannot  ap<- 
plrote  i^ailist  common  of  turbary,  yet  where  there 
is  common  of  pastiire  and  common  of  turbary  on 
the  same  Waste,  he  may  inclose  against  the  com* 
tnon  of  pasture ;  therefore  in  an  action  against 
the  lord  complainit^  of  stich  inclosure  (187),  the 
tenant  must  shew,  not  only  that  there  is  an  in- 
sufficiency of  pasture  left,  but  also   an  inter- 
raption  in  the   enjoyment  of  the  common  of 
turbary. 


(186)  i  Coatj.  578.    8.  C. 
Willes  67*    And  see  a  similar 
determinatibti  iA  Shakespear  r. 
P«ppfn,  6T.R.  741.  Tide  also 
Duherley  y.  "Page  and  another, 
St. 11.391.  Sthithv.thihemoeU, 
l'Fi^m.l96.  »Mod.6.  Leech  y. 
fVvdiley  or  ^edgtey,  1  Vent.  54 . 
1  Lev.  283.    S  Keb.  590,  601. 
I T.  Raym.  1S5.     Clarksiain  v. 
fTdodhtMe,  ST.)Ei,4l2,  n.  a. 
And  as  to  extinguishment  of 
common,  see  Bacon  &  Palmer, 
I  Brownl.  174.  Post.  tit. '  En- 
franchisement.' 

(187)  The  remedy  against 
the  lord>  when  there  is  not 
sufficiency  of  common  left,  is 
action  on  the  case  or  assize. 
Sadgrove  v.  Kirby,  6  T.  R. 
485-6.  S,Y.  Cooper  y. Marshal, 


lBujhr.859.  Clayton  v.  Horsey, 
I  Roll.  Abr.  106.  (M.)  pi.  19. 
And  the  particular  surehaige  by 
alordmustbesh^wn.  2  Mod.  6. 
iLutw.  102.  3  Wils.  281,  290. 
Btit  a  coHmiOtter  may  eliter 
forcibly,  if  the  lord  by  any  act 
wholly  eidudeis  him  from  an 
eiercise  6f  his  right.  Sadgrove 
&  iCirby,  Cooper  k  MarsUal, 
su^.  Atid^  Mtssonv,  Oksar, 
2  Mod.  65. 

It  has,  however,  been  said, 
that  a  copyholder  can  have  no 
assize  of  common  against  his 
lord,  but  is  to  be  relieved  in 
equity.  Toth.  108,  cites  Tenants 
ofPetworth  v.  Earl  of  Northum- 
berland, 38  and  39  Eliz.  and 
Ck)lcot  V.  Xea,  same  year,  and 
43  Eliz. 
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A  copyholder,  in  case  of  intrusion  on  his  com- 
monable  rights  by  a  stranger,  may  distrain  the 
cattle  damage  feasant,  or  bring  his  action  on  the 
case  (188):  but  one  commoner  cannot  distrain 
the  cattle  of  another  for  damage  feasant,  though 
an  action  will  lie  for  surchai^ing  the  common, 
however  trifling  the  injury  (189),  and  although 
the  plaintiff  has  himself  overstocked  (190). 

Nor  can  the  lord  distrain  for  surcharge  of 
common,  where  there  is  a  colour  of  right  (191). 


(188)  Rchert  Marys^B  case, 
9  Co.  111.  Dixon  y.  James, 
Lutw.  1238. 

(189)  Hall  V.  Harding, 
4Burr.S427.  S.C.  iSirW.BL 
673.  Welli  Y.  Watling,  2  Sir 
W.  Bl.  1233.  And  see  Supp. 
Vin.  Abr.  tit. '  Commoner^*  (B) 
pi.  8,  5. 

(190)  Hobtony.  Todd, 4T.R. 

71. 

(191)  3\ril8. 126.  For  more 
of  Common  in  general,  see 
Vin.  Abr.  and  Supp.  wider  tit. 
'  Common/  and  '  Commoner.' 
Vide  also  Bacon*8   Abr.   and 


Com.  Dig.  tit.  *  Common.' 

As  to  the  mode  of  pleadiiig 
in  respect  of  Commons,  alter 
severance  of  the  wastes  see 
Co.  Cop.  8.  42.  Tr.  98. 

And  the  reader  is  referred  for 
further  information  on  the  sub* 
ject  of  prescription  by  copy- 
holders,  and  for  some  interest- 
ing remarks  on  the  l^alit^  of 
a  prescription  by  the  lord,  for 
fines  on  marriage  of  copyhold 
tenants  and  for  spedal  courts 
&c.,  to  Calth.  Read.  p.  29  to  36, 
and  6  Vin.  tit.  '  Copyhold/ 
(P.e). 
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CHAP.  XIII. 

Of  the  Prerogative  Writ  of  Mandamus^  and  the 
Aid  of  Courts  of  Equity.     And  firsts 


OF  THE  WRIT  OF  MANDAMUS, 

Where  a  person  can  shew  a  colourable  title  to 
a  copyhold  estate,  the  Court  of  King's  Bench  will 
grant  a  mandamus  to  compel  the  lord  to  admit 
him :  and  the  lord  is  also  compellable  by  this 
writ  to  accept  a  surrender  from  a  copyholder  (1), 

This  power  has  certainly  been  questioned,  but 
any  doubts  formerly  entertained  on  the  subject, 
are  completely  removed  by  the  several  decisions 
I  am  about  to  refer  to. 

It  is  true,  that  when  a  party  has  a  specific  legal 
remedy  (2),  the  Court  of  King's  Bench  has  in 


( 1 )  Freeman  v.  Phillips, 
4  Man.  &  Sel.  486.  And 
either  of  the  whole,  or  a  por- 
tion of  his  copyhold  lands^  see 
Snag  V.  Fox,  Palm.  348  -,  and 
of  the  whole,  or  a  portion  of 
his  interest,  see  Fitch  v.  Hock-- 
ley,  Cro.  Eliz.  441-2. 

( 2 )  But  having  a  remedy 
in  equity  is  no. answer  to  an 
application  for  a  mandamus. 
3  T.  R.  652. 

VOL.  I. 


A  court  of  eqiuty  has  no  ju* 
nsdiction  to  grant  an  injunction 
to  stay  proceedings  on  a  man- 
damus. Lord  Montague  y.Dud^ 
man,  2  Ves.  398.  JnU,  p.  368. 
(n.ll6).  But  it  will  stay  pro- 
ceedings either  by  action  or  in- 
dictment, where  the  question  of 
right  is  depending  in  that  court. 
The  Mayor  of  York  v.  Pilking- 
ton,  2  Atk.  302.    2  Ves.  398.  , 

2  Q 
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several  instances  refused  to  grant  a  mandamus  (3), 
but  as  both  the  surrenderor  and  surrenderee  are, 
I  conceive,  vrithout  remedy  at  law  against  the 


(3)  Vide  The  King  v.  The 
Marquis  of  Stafford  andanother, 
3  T.  R.  646,  in  i^ch  the  oomt 
of  B.  R.  had  granted  a  rule  to 
shew  cause  Why  a  mandunui 
should  not  issue,  comoianding 
the  defendants,  as  lords  of  the 
manor  of  Stowe  Heath  in  Staf- 
fordshire, to  allow  and  present 
to  die  ordinary  of  the  peculiar 
jttritdictioa  of  the  royal  fim 
chapel  and  parish  of  Wolver- 
hampton, the  nomination  of 
W.  M.  clerk,  to  be  stipendiary 
priest  or  curate  of  the  chapel  of 
WiUenhall,  in  Hie  said  manor, 
in  order  that  he  might  obtain 
a  license  from  the  ordinary. 
The  application  in  this .  case 
was  made  in  consequence  of 
the  refusal  of  the  defendants, 
as  lords  of  the  manor,  to  allow 
and  presetit  to  the  ordinary,  the 
nominee  of  the  majority  of  the 
inhabitants  5  and  was  founded 
on  af!ida^itd«  stat&ig,  that  on  a 
commission  of  charitable  uses, 
it  was  agreed  between  the  then 
lorA  of  the  manor  of  Stowe 
Heath  and  the  freeholders,  be- 
ing inhabitants  oif  WSllenhall, 
within  the  said  manor,  that 
ccrtafo  copyhold  lands  should 


be  let  for  the  maintenaDce  of 
a  stipendiary  curate  of  the  said 
chapel  of  WiUeahal],  to  be  no- 
minated by  a  minority  of  the 
said  inhabitants,  and  to  be  al- 
lowed by  the  lord,  by  whom 
the  cvrate  was  to  be  presented 
to  the  lord  for  a  license  to 
preach,  and  that  the  usage  of 
nomination,  &c.  had  ever  been 
pursuant  to  the  said  agreement. 
The  court  observed,  that  it 
seemed  as  if  the  inhabitants 
had  only  &a  equitable  right,  and 
that  if  they  had  a  legal  right, 
it  might  be  asserted  in  a  quart 
impedit  [Rast.  506  b.],  and  Oud 
perliaps  the  better  renoedy  would 
have  been  an  infoftoation  in 
chancery,  in  the  name  of  the 
attorney  general.  See  also  Tki 
King  V.  The  Bishop  of  Chester, 
1  T.  R.  396,  in  which  a  man- 
damus to  the  bishop  to  license 
a  curate  of  an  augmented  cu- 
racy, where  there  was  a  cross 
nomination,  was  refused,  the 
party  having  a  specific  legal 
remedy  by  quare  intpedU.  Vide 
also  The  King  v.  Bristow,  6T.  R. 
168,  where  the  court  refused  to 
grant  a  mandftmus  to  the  tiea*- 
surer  of  a  covnty,  to  obey  an 
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l^H'd  of  the  manor  for  refusing  admittance  (4),  it 
appears  to  me  som^ewkat  singular,  that  bxlj 
question  skovld  have  arisen  on  this  point  of 
jurisdiction. 

So  long  back  as  the  case  of  The  King  t.  The 
Swmtgh  of  Midkurst  (5),  we  find  the  court  ex- 
ercising this  power  to  compel  the  lord  of  the 
manor  toi  hold  a  court,  and  the  homage  to  pre- 
sent certain  conveyances  to  purchasers  of  burw 
gage  tenements,  intitling  them  to  be  sworn  in 
burgesses  of  the  corporation,  and  to  vote  for 
members  of  parliament ;  and  there  the  court  ob- 
served, that  to  deny  the  writ  would  be  to  say, 
there  was  a  right  without  a  remedy.      ' 

In  Roe  d,  Noden  v.  Grrij/Jits  and  others  (6), 
Lord  Mansfield  said,  that  the  act  of  admittance 
to  a  copyhold  was  mere  form,  and  that  the  lord 
was  an  instrument  only,  and  compellable  to 
admit  according  to  the  surrender,  and  that  a  num- 
dmmus\  ora  decree  in  chancery,  would  compel  him. 

orfcr  of  Uie  court  of  quarter'  $ers,  Thetford,  6  T.  R.  SM. 

sessions^    the  proper    remedy  Rex  •▼.  The  Chancellor  of  the 

being  by  indictment :  and  Tha  UtuverntyofCambridge(Trend'B 

King   ▼.  The  Mayor  of  CoU  case)^  6T.IL  110. 

Chester,  2  T.R.  259,  where  the  (4)  Ante,  p.  368:9.     Towel 

court  refused  a  mandamus  to  ▼.  Cornish,  2Keb.  867;  but  see 

admit  &  recorder  of  the  bo-  GaZZotoay's  case^  cited  3  Bukt, 

roughs  because  there  was  a  re-  217.     Lck   Cust.    158>    and 

corder  de  facto,  and  the  parties  5  Burr.  2769. 

had  another   remedy  by  quo  (5)  1  Wils*  283. 

mtrtanto.     Vide  also  Rex  ▼.  (6)  4  Burr,  1961 ;  see  also 

The,  Marquis  if  Sit^fford  and  Vau^han  d.  Minns  v.  Atkms, 

another,  3T.  R.  ^46.    Rex  v.  ^5  Burr.  2787.  Lofit^39Q.  2B1. 

The  Churchwardens  of  Si.  P«-  Ck)m.  368.    3  ib.  UO. 

2  Q  2 
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And  in  The  King  v.  Rennett  (7),  the  Court  of 
King's  Bench  expressed  their  decided  opinion, 
that  a  mandamus  ought  to  be  granted  to  compel 
a  lord  to  admit  a  copyholder,  on  a  proper  case 
being  laid  before  them,  although  they  refused  to 
interfere  in  this  instance,  as  the  party  claimed 
by  descent,  and  had  therefore  a  complete  title 
without  admittance,  against  all  the  world  except 
the  lord. 

In  The  King  v.  The  Lord  of  the  Manor  of 
Hendon  and  his  Steward  (8),  a  rule  for  a  manda- 
mus to  admit  C.  on  the  suri'ender  of  A.,  A.  having 
previously  sold  and  covenanted  to  surrender  to 
B.  who  had  assigned  to  C,  was  made  absolute. 

And  again,  in  The  King  v.  Coggan  (9),  on  an 
application  for  a  mandamus  to  the  lord  and  stew- 
ard of  the  manor  of  Laleham  Billets,  to  admit  W. 
to  a  eopyhold  tenement,  to  which  his  father  was 
intitled  as  purchaser,  but  who  died  before  ad- 
mittance. Lord  EUenborough  expressed  himself 
aware  of  the  doubt  entertained  on  the  other  side 


(7)  2  T.  R.  198. 

(8)  lb.  484.     Ante,  p.  ^67. 

(9)  6  East,  431.  S.  C. 
2  Sniith,  417  J  and  the  court 
had  just  before  granted  a  man- 
damus to  the  Duke  of  Leeds  to 
admit  Mr.  Conolly,  for  the  pur- 
pose of  enabling  him  to  try  his 
title  to  customary  tenements  in 
the  manor  of  Wakefield,  York- 
shire, for  which  he  afterwards 
brought    an    ejectment;    see 


Roe  d.  Conolly  v.  Vernon,  5  East, 
51.  S.  C.  1  Smith,  318.  Vide 
also  The  King  v.  The  Marquis 
of  Stafford  and  others,  7  East, 
521.  S.  C.  3  Smith,  459.  The 
King  ▼.  The  Lord  and  Sienard 
of  the  Manor  of  Water  Eaton, 

2  Smith,  54.  Freeman  v.  PW- 
Hps,  4  Mau.  &  Sel.  486.  Ante, 
p.  672.     The  Kif^  v.  mUes, 

3  Bamew.  &  Aid.  510.  JnU, 
p.  499. 
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of  the  hall(10)»  yet,  the  courts  having  for  many 
years  been  in  the  habit  of  granting  such  writs, 
he  could  not,  he  said,  doubt  the  power ;  and  his 
lordship  added,  that  he  had  himself,  when  at  the 
bar,  obtained  such  writs  in  two  or  three  instances 
against  the  noble  lord  who  had  been  named 
(Lord  Lonsdale),  to  compel  him  to  admit  tenants 
to  copyholds. 

The  lord  and  steward  are  also  compellable  by 
mandamusy  to  permit  the  court  rolls  to  be  in- 
spected by  any  person  claiming  an  interest  under 
them :  so  in  The  King  v.  Lucas  and  another  (11), 
the  Court  of  King's  Bench  granted  a  mandamus 
to  the  lord  and  steward,  to  permit  a  person  who 
had  2Lprimd  facie  title  to  certain  copyhold  lands 
within  the  manors  of  Filby,  in  Norfolk,  to  in- 
spect the  court  rolls,  and  take  copies  thereof: 
the  right  was  objected  to,  as  there  was  no  cause 
depending  that  involved  the  title ;  but  Lord  El- 
lenborough  observed,  that  he  did  not  know  why 
there  should  he  a  cause  depending,  to  found  an 
application  of  that  sort  (12),  where  the  person 

(10)  rtde  miliatju  v.  Lord  cited  ib.  142.  n.  a.     Gregory  & 
Lonsdale,  3  Ves.  752-4.  Coseru,    Bendl.   197*      Anon. 

(11)  10£a8t^235  3  and  see  11  Mod.  111.  Love  v,  Bentley, 
Folkard  ▼.  Hemet  and  another,  Ib.  134.  Sed  vid.  Sty.  128  -,  and 
2  Sir  W.  BL  1061.  Addington  The  King  v.  Allgood,  7  T.R. 
V.  Clode,  ih,  1030.  Rex  v.  SheU  746^  where  thecourt  hdd^thata 
ley,  3  T.  R.  141.  Talbot  v.  freehold  tenant  had  no  right  to 
VUleboys,  cited  t^.  by  Mr.  J.  inspect  the  court  roUs^  unless 
Buller.  Vide  also  Roe  v.  Ayl-  there  were  some  cause  depend- 
mer,  Hobson  v.  Parker,  and  ing.  Tidd's  Pract.  597. 
Baldwin  v.  Tudge,  in  Barnes^         (12)  This  doctrine  was  dis- 
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making  it  ^as  intitled  to  the  copyhold,  unless 
6ome  conveyance  had  been  made  by  those  aader 
whom  be  claimed. 

And  in  Bateman  and  others  v.  Phillips  (13), 
Heath,  J.  said,  that  in  the  case  of  a  copyholder, 
it  is  sufficient  to  enable  him  to  obtain  an  inspec- 
tion of  the  court  rolls,  that  he  claims  an  interest 
under  them  (14),  and  that  it  is  not  necessary  to 
shew  by  affidavit  that  he  has  an  interest. 

But  the  lord  is  not  compellable  by  mandioanus 
to  shew  the  Court  Rolls  where  his  own  tide  is 
concerned.  So  where  the  lord  brought  In  eject- 
ment for  lands,  claiming  them  as  copyhold ;  and 


inctly  recognised  by  his  lord- 
ship and  Mr.  J.  Bayley^  in  the 
case  of  Rex  v.  Tower,  4  Mau. 
&  S^w.  162. 

It  is  only  when  no  action  is 
depending  that  the  motion  is 
for  a  mandamus.  See  N61an*s 
Ed.  of  Strange,  12<23  in  notis^ 
Tidd's  Pract.  598  (n.f).Po8t. 

(n.  14). 

(13)  4  Taunt.  162.  But  see 
Tidd's  Pnu^t.  598. 

(14)  The  privilege  of  in- 
specting court  roQs  is  confined 
to  persons  having  an  interest 
in  them^  Crew,  qui  tarn  v.  Saun- 
deri,  2  Stra.  1005. 

In  an  actionon  the  case  by  one 
copyholder  against  another  for 
an  encroachment  on  the  com- 
mon»  a  rule  was  obtained  oh 


the  steward  to  permit  the  plain- 
tiff to  inspect  and  take  copies 
of  original  minutes  of  two  ma- 
nor courts^  and  to  prodooe  tiK 
oouit  rolls  at  the  trial,  which 
rule  was  made  absolute  for  m- 
specHng  all  books  and  rolls  rt- 
latmg  to  the  defendanfs  title,  and 
producing  themat  the  trial.  Folk- 
ard  V.  Hemmei,  C.  B.  16  Geo.  X 
2  Sir  W.Bl.  1061.  And  see 
5  Mod.  396  in  Cox  v.  O^ipu^, 

2  Ves.  621. 

''  If  the  rule  be  moved  for  on 
behalf  of  a  copyhold  tenant  of 
the  manor,  it  is  absolute  in  the 
first  instance,  on  the  signature 
of  counsel,  in  the  King's  Bench ; 

3  T.R.  141.  otherwise  it  is  a 
rule  to  shew  cause.  See  7  T.  R. 
746."  Tidd's  Pract.  4S6- n.  a. 
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the  defendant  claimed  them  as  his  /refold,  and 
moved  for  a  rule  to  inspect  the  Com!  Rolls,  the 
Court  of  B.  R.  refused  the  application,  observing, 
that  such  a  rule  was  never  heard  of,  the  plaintilf 
not  being  obliged  to  assist  the  defendant  to  make 
ont  his  title  (15). 

Should  the  lord  or  his  steward  refnse  to  receive 
and  inrol  a  surrender,  it  may  be  enforced  by  a 
mandamus:  But  in  a  recent  case  the  writ  was 
refused,  the  objection  being  that  the  surrender 
had  not  been  prepared  by  the  steward,  or  his 
deputy,  under  a  usage  of  that  nature,  and  which 
was  held  to  be  a  good  custom  (16). 

'  Secondly  f  of  the  Aid  of  Courts  of  Equity. 

The  acceptance  of  a  surrender  of,  and  an  admit- 
tance to,  copyholds  may  also  be  compelled  by  a 
decree  in  equity  (17);   and  it  would  seem  that 


(15)  Smithy,  Davies,  1  Wils. 
104.    AndseelS  Ve8.e91. 

(16)  Rex  V.  Rigge,  52  Biumew. 
a^  Aid.  560.  AiUe,p.Sl. 

It  would  seem  that  a  nuin- 
damua  ivill  lie  to  be  restored 
to  the  •tewardihip  of  a  cqa- 
tomavycooyt..  il^'foase^lVent. 

153. 

A  eouit  of  taw  will  eterciee 
a  summaiy  jurisdiction  against 
a  stewerd  who  is  an  attorney 
ofthe  court,  anie^p.  135  (n.l09). 


(17)  Roe  d.  Noden  v.  Gnf- 
Jii9  and  othen,  4  Burr.  1961 . 
Faughan  d.  Atkins  v.  Atkim, 
5  Burr.  «787.  Towell  r.  Cor- 
ni$h,  9  Keb.  357'  Moor  r, 
HmntingUm,  Nels.  C.  R.  19. 
Lunrford  v.  Pcpham,  Toth.  64. 
Newhy  v.  Chamberlain,  ib.  65. 
March  y.  Gage,  ib.  Eairl  of 
Derby  ▼.  Wainumght,  cited 
Hard.  \69.  And  see  RtmrneU^i 
case,  Dy.  864.  pi.  38.  5  Vin. 
Cop.  (Y.  e.)  Hetl. «. 
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this  power  was  first  assumed  by  the  courts  of 
equitable  jurisdiction  (18). 

Equity  will  also  assist  an  heir  in  discovering 
whether  there  be  any  copyholds  unsurrendered 
to  the  uses  of  the  will,  but  if  the  bill  seeks  a  r^ef 
to  which  the  plaintiff  is  not  intitled,  that  circnin- 
stance  will  support  a  general  demurrer  (19). 

And  a  court  of  equity  will  make  an  order  on 
the  lord  or  steward,  or  other  person  having  the 
custody  of  the  court  rolls,  to  produce  the  same 
for  the  inspection  of  any  one  claiming  an  in- 
terest under  them  (20). 

Although  a  court  of  law,  in  a  question  between 
the  lords  of  different  manors,  will  not  enforce 
an  inspection  of  the  court  rolls,  yet  a  court  of 
equity,  it  appears,  will  do  so  on  a  bill  for  a  dis- 
covery (21). 

It  will  also  entertain  a  bill  by  the  lord  of  the 
manor,  for  discovery  of  the  boundaries  and  de- 
scriptions of  lands;   and  for  a  commission  to 


(18)  Ford  v.  Halmi,  Cro. 
Jac  368.  S.  C.  S  Bulat.  336. 
S.  C.  1  Roll.  Rep.  195.  WesU 
vnck  V.  Wyer,  4  Ck).  28.  b.  8  BL 
Com.  367.  And  see  Fitz. 
N.  B.  \%.  Qbxj,  d>  4.  Ante, 
p.  368. 

(19)  Jonei  v.  Jonei,  3  Meriv. 
170, 174-5. 

(J20)  Anon.  3  Ves.  578. 
Draper  ▼.  Zouch,  Finch  249. 
Corhett  v.  Peshall,  Toth.  109. 


Siacy'i  case,  Lat.  188.  By. 
864.  pL  38.  Mai^.  Langkam 
▼.  Lawrence,  Hard.  180.  6  Via. 
Cop.  (Y.  d).    Ante,  n.  14. 

In  MoH  V.  Buxton,  7  Ves. 
801,  the  court  refiised  its  aid  to 
a  testamentary  guardian,  to 
compel  a  steward  appointed  by 
trustees,  to  deliver  up  Court 
RoUs. 

(81)  Anon.  8  Ves.  681. 
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issue,  if  necessary,  to  distinguish  freeholds  from 
copyholds  where  they  are  intermixed  (22) ;  but 
this  is  only  under  special  circumstances,  and 
when  some  equity  is  superinduced  by  the  act  of 
the  parties,  a  confusion  of  lands  not  being,  p€$'  se^ 
a  ground  for  the  interposition  of  the  court  (23). 
And  it  is  indispensably  necessary  that  the  iur 
terests  of  all  the  parties  who  may  be  concerned, 
should  be  before  the  court  (24).  Neither  will 
equity  interfere  in  a  disputed  right,  until  the  right 
has  been  tried  at  law,  except  where  the  justice 
of  the  case  requires  some  discovery  of  facts  (25). 


(22)  The  Duke  of  Leed$  v. 
the  Earl  of  Strafford,  4  Ves. 
180.  Clayton  v.  Cookes,  S  Atk. 
450.  Lord  Abergavenny  ▼. 
Thomas,  3  Anst.  668.  n.  a.  Le- 
thulier  v.  Castlemain,  Sel.  Ca. 
Temp.  King.  60.  fVintle  and 
others  ▼.  Carpenter  and  Pis- 
hurgh,  Fin.  R.  462.  Ante, 
p.  492.  n.  2.  8  P.  W.  149,  in 
North  ▼.  Earl  and  Countess 
of  Strafford.  See  also  WUlis 
▼.  Parkinson,  2  Meriv.  507. 
1  Swanst.  9.  And  Equity  will  en- 
tertain a  bill  by  the  lord  of 
a  manor  to  establish  a  right  to 
XoYIb,  but  where  it  did  not  ap- 
pear that  the  toll  bars  stood 
within  the  manor,  the  bill  was 
dismissed.  Attorney  Gejierdl  v. 
Ayre,  Bunb.  68. 

(2S)    Bouverie  v.  Prentice, 


1  Bro.  Ch.  R.  201.  Duke  rf 
Leeds  v.  Powell,  1  Ves.  172. 
Speer  v.  Crawter,  2  Meriv.  418. 
And  see  WM  v.  Conyers,  cited 

1  Bro.  Ch.  Rep.  41,  2  Anst. 
391.  Winterton  y.  Lord  Egre- 
mont,  cited  2  Anst.  392.  Rouse 
&  Barker,  4  Bro.  P.  C.  660. 

(24)  Atkins     ▼.     Hatton, 

2  Anst.  386.  And  see  Webb 
V.  Banks,  2  Eq.  Ca.  Abr. 
164.    In   Norris  v.  Le  Neve, 

3  Atk.  82,  Lord  Hardwicke 
decided  that  the  parties  should 
bear  the  expense  of  the  com- 
mission equally,  though  their 
interests  were  unequal,  but  the 
value  of  the  estate  belonging 
to  both  was  considerable,  and 
there  appeared  to  be  no  fault 
in  either  party. 

(25)  Lord  Tenham  v.  Her^ 
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Although  no  common  law  process  can  issiie 
to  levy  a  debt  upon  copyholds,  yet  they  are  sub- 
ject to  sequestration  on  a  decree  in  equity  (26) ; 
and  where  a  commission  was  issued  to  sequester 
the  personal  estate  of  A,  and  the  rents  and  pro- 
.fits  of  his  real  estate ;  upon  a  motion  that  the 
commissioners  should  be  at  liberty  to  let  an  un- 
inhabited copyhold  house  and  land,  and  to  pay 
the  rents  into  the  bank,  to  be  laid  out  together 
with  the  divid^ids  thereof,  in  trust  in  the  parti- 
cular cause,  the  late  Vice  Chancellor  made  the 
order  as  prayed  (27). 

Equity  will,  under  particular  circumstances, 
grant  an  injunction  even  against  an  act  that  is  a 
forfeiture  (28),  though  it  was  formerly  supposed 


hert,  8  Atk.  484.  Whitchurch 
v.  Hide,  2  Atk.  391.  Northleigh 
Y.LuicombCjAmb.SlS.  Waring 
V.  Hotham,  I  Bro.  Ch.  Rep.  by 
Bdt^  40.  S.C.  3  Dick.  550. 
2  Anst.  395.  Wake  v.  Conyert, 
2  Cox  360.  1  Eden  331.  Wel- 
ter V.  SmeaUm,  1  Bro.  Ch.  Rep. 
by  Belt.  573.  Welby  ▼.  Duke 
of  RMMandj,  2  Bio.  P.O.  39. 
2  Ves.  621.  Anon.  And  after 
several  trials  at  law^  equity  has 
refused  to  direct  an  issue  on  the 
same  question.  SndthT.Salleit, 
2Ch.R.76. 

Although  the  existence  of 
a  custom  is  to  be  tried  by  a 
yoaj,  ante,  p.  33 ;  yet  by  con- 


sent of  parties^  a  court  of 
equity  will  refer  it  to  be  ascer- 
tained by  the  Master^  Edwards 
V.  Fidel,  3  Madd.  239. 

(26)  See  Whitehead  ▼.  JEfor- 
risoH,  2  £q.  Ca.  Abr.713.  1  Bar- 
nard, B.  R.  431.  Ante,  p.  61.  a. 
29. 

(27)  Dunkley  v.  Scriknar, 

2  Madd.  443.  For  the  oateie 
and  operation  of  a  8ei|aeBtm- 
tion,  vide  1  P.W.  307-8.  2  P.W. 
621-2.  1  Ves.  182-3.  Ca. 
Temp.  Talb.  222.    Bunb.  272. 

3  BL  Com.  444. 

(28)  See  Richards  v.  NobU, 
3  Mteriv.  673^  which  was  a  biD 
by  the  lord  against  copyhoUen, 
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that  the  lord  was  left  to  his  legal  remedy  in  all 
cases,  and  that  an  injunction  wotdd  be  granted, 
only  where  an  action  of  waste  would  lie  (29). 

A  copyhold  tenant  can  have  no  relief  in  equity 
against  a  forfeiture  by  leasing  without  license,  or 
for  wilful  waste  (30),  but  a  court  of  equity  has 
relieved  against  a  forfeiture  by  cutting  down 
timber  on  one  copyhold,  which  was  employed 
for  repairs  on  another  (31):  And  in  the  case  of 
wilful  waste  by  cutting  timber,  it  has  directed  an 
issue  to  try  quo  ammo  it  was  cut  (32) ;  and  would 
probably  relieve  against  a  forfeiture,  where  the 
act  was  done  under  a  colour  of  right  (33). 

for  an  account  of  turves  cut     SeeCarv.Hi^or(l^2Vem.$64. 


and  taken>  and  for  an  injunc* 
tion,  not  waivipg  the  for&i- 
turCj  ante,  p.  484.  But  a  bill 
for  discovery  of  waste  is  de- 
murrable to.  See  Ati,  Gen,  v. 
Vincent,  Bunb.  19i.  Lord  Ux- 
bridge  v.  Stanekmd,  I  Ves.  56. 

(29)  Dench  v.  Bamptan, 
4  Ves.  700.  It  was  long  since 
held  that  lessees  of  copyholders 
ought  to  be  restramed  in  equity 
from  committing  waste^  such 
lessees  being  punishable  in 
waste.  Dalton  v.  Gill  &  Pindor, 
19  Eliz.  dt^d  Gary  89,  90. 

(30)  Sir  H.  Peachy  v.  Duke 
of  Somerset,  1  Stra.  447.  S.  C. 
Pre.  Ch.  568.  2  P.  W.  147.  But 
see  ante,  p.  528-9.  (n.  131^  134) . 
In  cases  of  permissive  waste 
equity  will  sometimes  relieye. 


Ante,  p.  589. 

Relief  will  also  in  some  cases 
be  granted  in  equity^  against 
an  ill  presentment,  or  the  want 
of  a  timely  presentment  of  a 
surrender,  ante,  p.  300.  But 
under  some  circumstances  it 
will  be  refused.  Anon.  Skin.  142. 

(31)  Nashv,  Earl  of  Derby, 
2  Vem.  537,  &c.  Ante,  p.  530. 

(32)  Thomas  v.  Porter,  1  Ch. 
Ca.  96.  2  Freem.  137,  Ante, 
p.  529. 

(33)  "  Gravener  conf  Rake, 
*'  the  court  compels  the  lord  to 
''  admit  a  tenant  copyholder  to 
''  sue  at  law,  without  any  for- 
^'  future  of  his  copyhold^  in 
"'  Mich.  31  &  32  Eliz.  fb.  21." 
Toth.  65. 
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Where  there  is  a  doubtful  right  between  the 
lord  and  tenant,  a  court  of  equity  will  restrain 
the  assertion  of  it,  until  the  right  is  tried  at  law. 
This  latter  interposition  of  the  courts  of  equity 
has  already  been  the  subject  of  discussion,  in 
our  consideration  of  the  relative  rights  of  property 
in  trees  and  mines,  and  is  fully  established  by 
the  case  of  Grey  v.  the  Duke  of'  Nortkum- 
ilsrland  (34). 

We  have  also  seen  that,  when  the  copyhold 
tenants  are  dispunishable  of  waste  by  the  cus- 
tom of  the  manor,  an  heir  taking  by  way  of 
resulting  trust  until  the  happening  of  a  contin- 
gency, will  be  restrained  from  committing  waste 
by  the  injunction  of  a  court  of  equity,  and  that 
the  Court  will  interpose  generally  between  par- 
ties, as  in  freehold  cases  (35). 

And  that  should  there  be  an  error  in  any  ad- 
versary proceedings  in  the  customary  court, 
equity  will  compel  the  lord  to  do  justice,  and 
will  correct  the  proceedings  if  any  thing  be  done 
therein  against  conscience  (36). 

I  have  also  shewn,  that  although  a  court  of 
equity  will  not  interfere  between  lord  and  tenant 
where  there  is  a  legal  remedy,  except  in  the  case 

(34)  13  Ves.  236.  17  lb, 281 .  (36)  Ante, pp.78, 562-3.  Bat 
And  see  ante,  p.  601.  a  court  of  equity  will  not  en- 

(35)  Ante,  p.  482,  and  see  tertain  a  bill  to  rectify  an 
3  Atk.  21 1 .  Bamboraw  v.  Alex-  error  in  a  recoveiy,  after  a  great 
ander,  Gary,  105.  Litton  ▼.  length  of  time,  and  against  a 
Cooper,  lb.  73.  Marston  ▼.  purchaser.  Bell  v.  Cunddl, 
Marston,  Nels.  R.  24.  Amb.  101. 
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of  wilfiil  waste,  (and  then  only  under  particular 
circumstances,)  yet  that  it  will  relieve  in  all  cases 
where  the  party  cannot  have  redress  at  law  (37) : 
and  although  one  tenant  alone  cannot  institute  a 
suit  on  a  general  right,  yet  equity  will  entertain  a 
bill  which  is  calculated  to  avoid  a  multiplicity  of 
suits  (38) ;  and  on  this  ground  the  court  will  sus- 
tain a  bill  by  the  tenants  of  a  manor,  to  esta- 
blish their  right  to  the  profits  of  a  fair  (39). 

And  a  bill  of  peace  may  be  brought  either  by 
the  lord  against  the  tenants,  or  by  the  tenants 
against  the  lord  (40). 

A  court  of  equity  will  also  interpose  its  in- 
fluence under  all  circumstances  of  fraud:  So 
where  a  purchase  was  made  of  a  copyhold  estate 
from  a  father,  tenant  for  life,   and  his  son  te- 


(37)  Cai73,4.^nte,  p.  421-2. 
509,  529,  603.  An  heriot  on 
alienation  is  not  &voured  in 
equity,  ante,  p.  436,  n.  111. 

(38)  Cmcper  v.  Clerk,  3  P.W. 
155.  2  Anst.  390.  in  Atkins 
V.  Haiton,  Dyer  v.  Dyer, 
44  EUz.  Lex  Cust,  323.  Gary, 
29,30.  Musgrave'sisaat,  lb,  3S, 
Haw  V.  Bromsgrove  Tenants, 
1  Vern.  22,  ante,  p.  408.  And 
see  Toth.  Ill,  cites  Sterling  v. 
Tenants  of  Burton,  that  a  com- 
position formerly  made  between 
lords  and  tenants,  ought  to 
bind  a  purchaser  or  an  heir, 
and  so  decreed  40  £liz.  lib.  A. 
fo.  434.    But  a  decree  against 


the  lord  of  a  manor  will  not 
bind  copyholders  who  are  no 
parties  to  the  suit.  See  Poore 
V.  Clerk,  2  Atk.  516. 

(39)  New  Elme  Hospital  y. 
Andover,  1  Vern.  266. 

(40)  Conyers  v.  Lord  Aber- 
gavenny, 1  Atk.  285.  And- see 
Lord  Tenham  v.  Herbert,  2  Atk. 
484.  And  it  would  seem  to 
have  been  held,  that  in  a  biU  of 
this  nature,  though  neither  the 
lord  or  tenants  should  have  a 
greater  estate  than  for  life,  the 
decree  is  equally  binding.  Cary, 
29,  30.     And    see  Dunn    v. 

f  ^ 

Allen,  1  Vern.  427*  Meadows 
V.  Patherick,  Fin.  R.  154. 
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nant  in  tail  in  remainder,  and  it  appeared  that 
the  parties  did  not  meet  on  equal  terms,  the  ven- 
dors, who  were  in  great  distress,  not  having  had 
the  benefit  of  any  professional  advice,  and  that 
the  price  given  was  very  inadequate,  the  Vice 
Chancellor  ordered  the  conveyance  to  be  set 
aside  upon  the  plaintirs  repaying  the  amount  of 
the  purchase  money,  and  the  expences  of  the 
recovery,  with  interest  at  5  per  cent,  observing, 
as  to  the  costs,  that  although  he  could  not,  after 
the  cases  which  had  been  decided^  make  the 
defendant  pay  costs,  yet  he  could  not  bring  his 
mind  to  give  to  a  defendant  the  costs  of  a  wit, 
made  necessary  by  his  unfair  dealing  (41). 


(41)  WoodY.Ahrey,SVbM. 
fUp.  4M.  And  see  MtMmay 
V,  Hungerford,  2  Vem.  243, 
where  a  copyhold  at  Newing- 
ton  was  devised  to  the  plaintiff 
for  life^  remaindoc  to  his  first 
and  other  sons  in  tail^  remainder 
to  the  defendant  in  fee^  and  the 
plaintiff  being  minded  to  make 
himself  absolute  owner  of  the 
estate,  his  wife  being  then  en- 
sient,  was  advised  that  if  he 
bought  in  the  reversion  in  fee, 
and  took  a  surrender  thereof  to 
his  own  use,  ihat  would  meige 
his  estate  for  life,  and  by  oon- 
sequenoe  destroy  the  contingent 
remainder  to  his  son,  there 
being  then  no  issue  bora.  The 
plaintiff  accordingly  agceed  to 


give  die  defendant  JBSBO  fyr 
the  reversion  $  and  now  broaglil 
his  bin  to  be  relieved  againat 
the  security  given  to  the  de- 
fendant, for  that  he  wis  de- 
ceived therein,  in  rq;anl  he 
now  understood  sudi  soxreader 
of  the  reversion  would  not  bv 
the  son,  since  kom,  the  finee- 
hold  and  inheritance  beii^  in 
the  lord^  "  so  not  the  like  in- 
"  convenience  as  of  frediold 
estates  at  commcMi  law,  im 
reject  of  contingent  re- 
''  mainders,  where  there  is  none 
against  whom  to  bring  ^ 
poBcipe."  Per  Cur.  Fby  Rin- 
''  dpal^  Interest,  and  Coa^  or 
be  dismissed  with  oosts*" 
Jnte,  p.  454-6,  468. 
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In   another  case  (42),  a  copykold  estate  of 
the  yearly  value  of  £16  (on  which  was  timber 
of  the  yalne  of  £150),  was  sold  by  A.  to  B.  for 
£630.    A.  covenanted  to  surrender  on  or  before 
Michaelmas  then  next.     B.  paid  10^.  in  part  of 
the  purchase,  entered  on  the  premises,  cut  down 
timber,  stocked  the  land,  and  did  every  thing  as 
owner.    A.  brought  his  bill  in  Chancery  for  a 
specific  performance  of  covenants,  and  proved 
he  had  given  notice  in  writing  that  he  would  sur- 
render the  next  court  day,  and  attended  accord- 
ingly.    On  the  defendant's  part  it  was  proved 
that  he  was  disordered  in  his  senses,  and  urged 
'  that  as  no  custom  was  alleged  of  the  tenant's 
having  power  to  cut  down  the  timber,  there  was 
a  plain  imposition.    The  Chancellor  was  of  opi- 
nion it  was  a  great  over-value,  and  that  the  de- 
fendant's cutting  down  timber  was  a  convinciog 
{HToof  of  his  folly,  because  a  direct  forfeiture,  and 
dismissed  the  bill ;  further  observing,  *^  but  as  it 
*'  is,  it  is  a  matter  merely  at  law;  the  covenant  is 
**  to  surrender  at  or  before  Michaelmas ;  you  say 
'•  you  were  ready  at  the  next  courts  which  does 
"  not  appear  to  have  been  before  Michaelmas ; 
''  if  surrender  had  been,  action  would  have  Iain 
"  at  law." 

In  discussing  the  aid  affoided  in  copyhold  cases 
by  the  Courts  of  Equity,  it  may  be  proper  to  no- 

(42)  Edwards  v.  Heather,  of  a  freeholder  by  the  fraud  of 

Sd.  Ca.  Ch.  Temp.  King.  3.  the   lord  and  steward^    cited 

Vide  also  Hammond  y.  Ainge,  6  Yin.  Abr.  115. 
a  case  of  relief  on  an  admission 
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tice  that  a  mortgagee  of  copyholds  who  is  not  m 
possession,  may  bring  his  bill  against  a  mortgagor 
before  admittance  for  a  decree  of  foreclosare, 
and  after  he  has  obtained  such  a  decree,  may 
bring  his  ejectment  for  the  possession  of  the 
mortgaged  tenements  (43). 

And  I  think  it  right,  in  conclusion  of  the  pre- 
sent chapter,  to  observe,  that  the  jurisdiction 
of  the  courts  of  equity  would  seem  to  extend 
to  a  claim  of  freebench,  where  the  widow  of  a 
copyholder  might  prefer  that  mode  of  enforcing 
her  right,  to  a  plaint  in  the  lord's  court  iA  the 
nature  of  a  real  action :  This  inference  appears 
to  me  to  be  justified  by  the  principle  of  the  ana- 
logous interposition  of  equity,  in  a  claim  to  dower 
at  common  law,  namely,  that  the  parties  have 
such  an  intermixture  of  right,  that  it  is  best  for 
them  to  have  relief  in  equity,  where  the  tide 
to  dower  is  admitted,  and  nothing  remains  to  be 
done  but  to  assign  it  (44). 

(43)  Sutton    V.   St09ie    and  equity,    ante,  p.  260  to  %&6. 

others,  2  Atk.  101.  And  in  this  and  tit.  '  Surrender  to  Will.' 

case  it  was  held  that,  although  (44)  See  Mundy  v.  Mumdy, 

the  plaintiff  had  not  replied  to  4  Bro.  Ch.  Rep.  bj  Belt.  996. 

the  answer  of  the  lord  of  the  n.  3.     Co.  Litt.  169.  a.  n.  2. 

manor,  yet  desiring  an  act  to  If  the  right  iis  controyerted,  it 

be  done  by  him,  viz.  the  ad-  must  go  to  law.     Mundy  v. 

mitting  him  to  the  copyhold  Mundy,  sup. 

estate,  he  must  pay  the  lord  In  Oliver  v.  Itichard$on,9yei. 

hiB  costs,  to  be  taxed  by  the  222,  the  Master  of  the  Rolk 

master.      And    see    Sayle    v.  decreed  an  account  of  arrears 

Reeves  cited  Gilb.  £q.  Rep.  189.  from  the  death  of  the  husband. 
See  further  as  to  the  aid  of 
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But   I  have  not  been  able  to  find  any  case^ 
vrhere  equity  has  entertained  a  suit  for  a  par- 
tition of  copyholds,  between  coparceners,  joint- 
tenants,  or  tenants  in  common ;  and  as  the  juris- 
diction it  has  assumed  on  this  subject  in  free- 
hold cases  (45),  originated  altogether  in  the  ex- 
pediency of  affording  its  aid  to  a  principle  of 
common  law  (46),  and  to  the  provisions  of  the 
several  statutes  of  partition,  of  which  some  no- 
tice  has  already  been  taken  (47),  the  decision 
that  copyholds  are  not  within  those  statutes,  in- 
duces me  to  conceive,  that  a  court  of  equity 
has  no  authority  to  compel  a  partition  between 
copyholders. 


tboogh  12  yean  had  elapsed 
before  the  filing  of  the  bill.  And 
see  Dormer  ▼.  Fortescue,  3  Atk. 
130-1. 

(45)  »  Com.    Dig.    Chanc. 
(3V.6.),  (4  E).  Mitf.  109. 

(46)  But  this  is  only  with 
reference    to  coparceners. 


joint  tenants,  and  tenants  in 
common  could  not  compel  par- 
tition at  coDunon  law. 

(47)  Jnte,  p.  104.  Whe- 
ther  the  lord's  license  is  neces- 
sary in  a  partition  between  co- 
pyholders, see  ib.  n.  154. 
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CHAP.  XIV. 

Of  ExttJtguishment  and  Enfranchisement. 

FIRST,  OF  EXTINGUISHMENT. 

This  term,  as  contradistinguished  from  enfran- 
chisement, is  more  immediately  applicable  to  a 
transfer  of  the  copyhold  interest  from  the  tenant 
to  the  lord. 

When  a  copyholder  conveys  his  interest  to  the 
lord,  whether  by  surrender  or  release,  or  bargain 
and  sale,  or  does  any  other  act  indicatory  of  an 
intention  to  relinquish  his  tenancy  (1),  the  copy- 
hold interest  is  for  ever  extinguished. 

And  the  extinguishment  will  be  for  the  benefit 
of  a  mortgagee  or  devisee,  under  any  previous 
mortgage  or  devise  of  the  manor  (2). 

If  the  lord  have  a  limited  estate  only  in  the 
m$|iipr«  ev.en.if  he  be  a  purchaser  of.  the  copyhold 
interest,  such  interest  will  merge  for  the  benefit 
of  the  remainder-men  (3),  unless  the  lord  make  a 
re-grant  of  the  property,  to  hold  by  copy  (4). 

(1)  Blemmerhoiset  v.  Hum-  (called   Collman  v.  PortmoM,) 

bentone.   Hut.  65.    S.C.  Sir  1  Leo.  191. 
W.  Jones,  41.    S.  C.  (^ffoMe^         (8)  Roe  d.  Hale  v.  Wegg, 

&  Hanson)  Win.  66.    Scroggs  6  T.R.  708.     Bunter  v.  Coke, 

192.     1  Vol.  Ca.  &  Opin.  166.  1  Salk.  238.    Doe  d.  GiUms 

Ante,  p.  137.     A  copyholder  v.  Potts,  Dougl.  710.    J»k, 

accepting  his  land  to  hold  of  p.  43-3. 
the  lord  fnf  bill  under  his  hand,         (3)  See  the  case^anfe  n.  1. 
and  not  by  copy,   determines  (4)  St.  Paul  v.  Viscount  Dud- 

the  copyhold  interest,  Caiman  ley  and  Ward,   15  Ves.  167. 

V.   Bedil,   1   And.  199.     S.  C.  Ante,  p.  43-4. 
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But  it  has  been  said,  that  a  conveyance  to  a 
disseisor  of  the  manor,  would  not  be  an  extin- 
guishment (5) :  this  distinction,  however,  appears 
to  be  very  questionable  (6). 

It  has  been  decided  that  a  release  of  copy- 
holds to  the  grantee  of  the  freehold,  operates  as 
an  extinguishment  of  the  copyholder's  interest 
equally  with  a  conveyance  to  the  lord,  when 
there  has  been  no  severance  (7). 

And  if  lands  escheat,  or  are  forfeited  to  the 
lord,  it  is  an  extinguishment  of  the  copyhold  in- 
terest (8) ;  and  consequently  of  all  customs  and 
privileges  annexed  to  it  (9). 

But  the  copyhold  interest  may  only  be  sus- 
pended by  a  union  with  the  freehold,  aci  if  a  co- 
pyholder marry  a  feme  seignioress,  the  copyhold 


(5)  Pit  V.  Moore,  2  Show. 
153.  S.  C.  3  Mod.  287.  S.  C. 
Sir  T.Jones,  153.  S.C.  1  Vent 
359.  S.C,  Skin.  28.  S.  C, 
lFreem.245.  ^nto  p.114,115. 

(6)  1  Freem.  245.  1  Vol. 
Watk.  on  Cop.  75-6. 

(7)  fVakeford's  case,  1  Leo. 
102.  Cro.  Eliz.  21.  Godb. 
101.  ca.  117*  As  the  act  of 
the  lord  cannot  prejudice  the 
copyholder's  interest,  such  se- 
verance will  not  in  itself  ope« 
rate  as  an  extinguishment,  Mtir- 
rel  &  iSmi^ft,  4  Co.  24.  b.  S.C. 
Cro.  Eliz.  252.     Mehokh  & 


LiUer,  4  Co.  26.  a.  S.  C.  Cro. 
Eliz.  102.  Bell  or  BeaU  & 
Langley*B  case,  2  Leo.  208, 
4  lb.  230.   Aniej  p.  13  et  teq. 

(8)  ^nte,p.l0,ll,19  (n.45), 
109  &c. 

(9)  2  Sid.  19.  All  customs, 
as  freebench,  curtesy  &c.,  must 
of  course  cease  with  the  extin- 
guishment of  the  copyhold  te- 
nure, whether  by  escheat,  for- 
feiture, or  by  any  union  of  the 
freehold  and  copyhold  interests. 
Dugworth  V. Radford,  W.  Jones, 
462.  Lashmer  v.  Avery,  Cro. 
Jac.  126. 
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interest  will  be  suspended  during  the  coverture 
only  (10). 

So  if  a  copyholder  in  his  own  right,  become 
seized  of  the  manor,  or  of  the  freehold  interest  in 
his  copyhold  tenement,  in  right  only  of  another, 
or  vice  versuy  the  copyhold  interest  will  be  sus- 
pended during  the  period  of  such  union  of  in- 
terests (1 1).  y 

And  it  must  be  recollected,  that  so  long  as  the 
demiseable  quality  of  the  estate  subsists,  it  may 
be  re-granted  again  by  the  lord,  to  hold  by  copy 
of  court  roll  (12). 

A  copyhold  interest  may  also  be  extinguished 
by  the  annexation  of  the  freehold  to  the  copyhold, 
as  if  a  copyholder  accept  a  lease  for  years  from 
the  lord,  of  his  copyhold  tenement,  or  accept  a 
conveyance,  or  even  a  lease  for  years  of  the 
manor^  or  if  the  manor  descend  to  him,  in  either 
case  the  copyhold  interest  would  be  extin- 
guished (13).     In  the  former  instance,  however, 


(10)  Co.  Cop.  8. 62.  Tr.  142. 
Anon,  Cro.  Eliz.  7*  Lex.  Cust. 
231. 

(11)  Anon,  Cro.  Eliz.  7. 
pi.  5.  1  Watk.  on  Cop.  358. 
Se^  as  to  the  suspension  of 
seigniory,  •  rentj  &c.  Ascough's 
case,  9  Co.  134.  Kitch.  160, 
cites  6  H.  4.  2. 

(12)  Ante,  pp.  17,  109, 118. 
1  Vol.  Ca.  &  Opin.  166.  This 
applies  also  to  the  case  of  an 
escheat,  and  to  any  common- 
able rights  annexed  to  the  co- 


pyhold   interest,     IVorledg    v 
Kvngswel,  Cro.  Eliz.  794.  S.  C. 

2  And.  168.     Badger  v.  Ford, 

3  Bamew.  &  Aid.  153. 

The  demiseable  quality  is  de- 
stroyed by  the  creation  of  a 
common  law  interest,  but  the 
extinguishment  was  before  com- 
plete.  1  Watk.  on  Cop.  360-1. 

(13)  HidekNewpqrt^lTWiz, 
Mo.  1 85, 4  Co.  3 1 .  b.  Lane's  case, 
2  Co.  1(5.  b.  S.C.  (SmUh  v. 
Lancy)  1  Leo.  170,  1  And.  191. 
Gouldsb.  34.  pi.  9.  French's  case. 
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that  is  by  the  acceptance  of  a  lease  of  the  par- 
ticular tenement,  the  copyhold  interest  would 
be  absolutely  extinguished,  but  in  the  latter  in- 
stance, it  would  remain  demiseable,  and  might 
be  re-granted  again,  to  hold  by  copy  (14). 

But  there  is  this  essential  difference  between  a 
conveyance  of  a  portioii  of  the  copyhold  interest 
from  the  tenant  to  the  lord,  and  a  conveyance  of 
a  portion  of  the  freehold  interest  from  the  lord  to 
the  tenant ;  namely,  that  in  the  former  instance, 
the  portion  only  of  the  copyhold  interest  so  con- 
veyed to  the  lord  will  be  extinguished,  but  the 
latter  will  operate  as  an  extinguishment  of  the 
whole  copyhold  interest  for  ever  (15). 

hold  is  destroyed^  and  the  lessee 
of  the  manor  may  oust  the  co- 
pyholder and  hold  the  land  for 
the  time.  And  see  Lex.  Gust. 
226.  Vide  also  the  case  of  a 
demise  of  copyhold  hy  the  lord 
to  C  for  life,  and  a  subsequent 
conveyance  of  the  freehold  in- 
terest to  B  for  .life,  reserving  a 
rent,  and  then  k  grant  to  C  by 
fine  come  ceo  8fc.,  who  accepted 
the  rent  of  B ;  and  it  was  ques- 
tioned whether  the  copyhold 
of  C  were  gone  in  conscience. 
28  H.  8.  Compton  v.  Brent, 
Dy.  30.  b.     Gary,  8. 

(14)  French's  case,  4  Co.  31. 
b,  cites  Hide  &  Newporfs  case, 
ubi  sup.  Gybson  v.  Searls,  aup. 

(15)  SeeKitch.  171.  By  a 
release  of  the  seigniory  in  part 


4  Co.  31.  Gybson  v.  Searls, 
Gro.  Jac.  84.  Curtise  &  CoiteVs 
case,  2  Leo.  72.  Godb.  11. 
pi.  16.  lb.  101.  ca.  117.  Tracey 
V.  Noel,  M.  2  Jac.  Mo.  185, 
ca.  330.  Anon,  Gro.  £liz.  7. 
Lat.  213.  1  Brownl.  32.  Kitch. 
172.  Go.  Cop.  s.  62.  Tr.  141-2. 
1  Watk.  on  Cop.  360.  But  see 
Sav.70-l.pl.  146.  Kitch.  171. 
Even  if  a  copyholder  take  a 
conveyance  of  the  manor  in 
joint-tenancy,  it  should  seem 
that  the  copyhold  interest  would 
be  extinguished,  as  joint  tenants 
are  seized  per  mie  et  per  tout, 

Calth.92-7. 1  Watk.onCop^57. 
And  by  Calth.  p.  97j  if  a  manor 
be  leased  for  years,  and  a  co- 
pyholder purchaseth  the  rever- 
sion in  fee,  by  this  the  copy- 
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To  exemplify  this,  if  a  copyholder  in  fee  sur- 
render to  the  use  of  the  lord  for  life,  with  re- 
mainder over  to  a  stranger,  or  reserving  the  rever- 
sion to  himself,  it  will  only  be  an  extinguishment 
of  the  estate  so  limited  to  the  lord,  and  will  not 
affect  the  remainder  or  reversion  (16);  but  if  a 
copyholder  in  fee  accept  a  common-law  lease  of 
his  copyhold  tenement,  either  from  the  lord  or 
his  grantee,  the  whole  copyhold  interest  will  be 
extinguished  (17),  but  for  which  circumstance, 
indeed,  the  latter  might  with  more  propriety  be 
deemed  an  enfranchisement. 

And  when  a  copyhold  interest  is  extinguished 
by  ttie  acceptance  of  a  common-law  lease,  from 
a  person  having  a  limited  interest  only  in  the 
manor,  the  demiseable  quality  of  the  copyhold 
land  will  not  be  destroyed,  so  as  to  prevent  the 
remainder-man  or  reversioner  from  re-granting  by 
copy,  after  the  determination  of  the  particular 
interest  in  the  manor.    So  a  lease  for  years  of  an 


of^the  tenancy,  all  the  seigniory 
is  gone,  6  Co.  1  b,  in  Bniertott't 
case. 

(16)  Co.Ck)p.s.34.Tr.73.; 
and  aee  Cur^  &  CoUeV9  case, 
S  Leo.  78. 

(17)  AnU,  n.  (13).  And  in. 
the  instance  of  a  feofiment  on 
condition^  the  copyhold  interest 
will  not  revive  on  entry  for  the 
epndition  broken.  4  Co.  31.  a 
Ai^te,  p.  117,  118. 


But  acceptance  of  the  office 
of  bailiff  of  the  manor  wiD 
not  extinguish  the  copyhold 
interest,  Gybson  &  SeaH,  Cro. 
Jac.  176.  Nor  will  the  accept- 
tance  by  a  lessee  for  years  of  a 
manor,  of  the  office  of  steward 
for  life,  be  a  meiger  of  the 
term,  ib.  cites  Sir  Vaknime 
Browtt*i  case. 
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escheated  copyhold,  the  lessor  having  a  limited 
interest  only  in  the  manor,  will  destroy  the  cus- 
tom to  re-grant  by  copy,  to  the  extent  only  of 
such  limited  interest  (18). 

It  is^  to  be  recollected  that  the  law  of  extin- 
^shment  is  perfectly  distinct  from  thAtof  merger, 
which  latter  doctrine,  however,  is  equally  appli- 
cable to  copyhold  tenure.  In  the  case  of  Dove 
V.  Williot  (19),  A.  tenant  for  life,  and  B.  remain- 
der-man in  fee  of  a  copyhold,  joined  in  a  sur- 
render to  the  the  use  of  B.  in  fee,  and  it  was 
held  that  a  lease  previously  granted  by  B.  was 
good, ,  even  in  the  life  of  A. ;  and  that  by  the 
surrender  of  the  tenant  for  life  to  the  use  of 
him  in  the  remainder,  his  estate  was  drowned 
in  the  fee  and  as  it  were  extinct,  and  could  not 
hinder  the  lease  to  have  operation ;  and  the  court 
thus  illustrated  the  point,  ^*  as  if  he  in  the  re* 
*'  mainder  grants  a  rent  charge,  and  after  the 
'^  tenant  for  life  doth  surrender,  the  rent  shall 
**  commence  presently." 

(18)  CofMsbU  V.  Utuky,  Cro.     6  Mau.  &  Selw.  146.    And  a^ 
.  459.  b.  8  RoU.  Abr.  271-     Co.  Litt.  338.  b.    Shep.  Touch. 


Ante,  p.  \9, 119.  300.    DaompwVt  case^  8  Go. 

It  was  lately  decided  that  145,  h. 

the  Sttirender  of  a  lease  for  lives  (19)  Cro.  Eliz.  160.     And 

of  a  manor^  to  the  reversioner  see  S.  C.  somewhat  differently 

in  fee,  did  not  affect  an  interest  reported,  1  Leo.  174.  Vide  also 

derived  under  the  title  of  such  Preston  on  Merger.  538. 
lease.  Dot  d.  Beadon  v.  Pykt, 
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SECONDLY,  OF  ENFRANCHISEMENT. 

An  enfranchisement  is  a  conversion  of  copy- 
hold into  freehold  tenure,  by  a  common-law  con- 
veyance of  the  fee  simple  of  the  particular  tene- 
ment (20),  from  the  lord  to  the  copyholder  (21); 
or  by  a  release  from  the  lord,  seized  of  the  manor 
in  fee  simple,  to  the  copyhold  tenant,  of  all  seig- 
nioral  rights,  whereby  the  lands  are  thenceforth 
held  immediately  of  the  lord  paramount  (22). 

But  it  should  seem  that  if  a  copyholder  be 
enfeoffed  by  the  lord  to  the  use  of  others,  the 
copyhold  interest  will  be  preserved  by  the  saving 
of  the  Stat,  of  Uses,  27  H.  8.  c.  10.  s.  3.  (23.) 

When  the  lord  has  only  a  limited  interest  in 
the  manor,  he  is,  of  course,  precluded  from  car- 
rying a  treaty  of  enfranchisement  into  complete 

(^)  A  conveyance  of  the  Coke's  5th  reading  oo  fioes* 

whole  manor^  would  be  an  ex-  As  copyholds  are  capable  of  en- 

tinguishment  of  the  copyhold  largement  by  release^  the  oo- 

interest,  and  not  an   enfran-  pyhold  interest,  after  such  re- 

chisement.    Jnte,  n.  13.  lease,  becomes  merged  in  the 

(21)*  A  conveyance    by    a  freehold.     Co.    Litt  WO.  b- 

stranger,  to  whom  the  lord  had  Sammes'i  case,  13  Co.  55.  And 

previoosly  conveyed  the  free-  see  Doe  &  HuntingtM,  4  East, 

hold,  is  equally  ah  enfranchise-  271 .    On  the  eflfect  of  s  ^^ 

ment,  as  a 'conveyance  iriane'  to  a  copyholder  of  port  of  the 

dUitely  from  the  lord  to  the  seignioral  ti^ts,  see  Fawlkner 

copyhdlder.   Ldne'8case,%Co,  v.  Fawlkner,    IVera.  21.  ^ 

16.  b.  &c.  ante,  n.  13.  &  HimHUgton,  sup. 

(22)    2   Inst.   502-4.     Co.  (23)  /«d'*  case,  cited  7  Cd. 

Liu.  102.  b,  280.  a.     1  Watk.  38.  a. 
•n  C:op.  366-7,  refers  also  to 
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effect ;  and  as  we  have  seen  that  the  acceptance 
of  a  conveyance  of  a  portion  only  of  the  freehold 
interest,  would  operate  as  a  merger  of  the  whole 
of  the  copyhold,  the  two  estates  being  incom- 
patible, it  behoves  every  copyholder,  who  is  de- 
sirous of  enfranchising  his  estate,  to  satisfy  him- 
self that  the  lord,  pro  tempore^  is  seized  of  the 
manor  for  an  estate  in  fee  simple,  or,  at  all  events, 
that  a  power  has  been  reserved  to  him,  to  grant 
the  freehold  and  inheritance  of  the  copyhold 
tenement. 

It  would  seem  to  be  settled  that  a  contract 
for  the  sale  of  an  estate  as  freehold,  which 
turns  out  to  be  copyhold,  cannot  be  enforced 
in  equity  (24),  should  the  vendor  not  be  able  to 
procure  an  enfranchisement :  but  the  case  of  Hick 
V.  Phillips  {25)  is  not  considered  as  an  authority 
against  the  aid  of  equityj  under  an  offer  to  obtain 
an  enfranchisement  of  a  copyhold  estate  sold  as 
freehold,  the  decree  in  that  case  appearing  to 
have  been  induced  by  the  unreasonableness '  of 
the  price  (26), 

The  conveyance  by  way  of  enfranchisement 
should  always  be  taken  in  the  name  of  the  copy* 
hplder,  and  not  to  a  trustee,  or  the  copyhold  in- 
terest will  still  subsist  (27),  so  that  the  wife  of  the 

(34)  '  Twining    v.   Mortice,  (26)  10  Mod.  504.     Sugd. 

9  Bra.  Ch.  Rep.  330.     [Belt's  ui  gup. 

Ed.]  Sugden*8  Vend.  &  Purdi.  (27)    Howard    v.    BarOet, 

(5th  Ed.)  253.  Ante,  p.  262-3.  Hob.  181.     Walter  &  BariUtt, 

(25)  Pre.  Ch.  575.  2  Roll.  Rep.  178.     fValdoe  v. 
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copyholder,  if  dowable  by  the  custom,  ivouU 
remain  so,  and  the  heir  be  entitled  to  recover  in 
ejectment,  against  the  purchaser  of  the  freehold 
interest  from  his  ancestor,  who  would  be  dnTen 
to  equity  for  relief.    This  relief  was  sought  in 
Dancer  v.  Evett  (28),  in  which  a  demurrer  to  a 
bill  of  review  to  reverse  the  decree  against  the 
heir  of  the  copyholder,  was  allowed  : — particular 
attention  should  be  given  to  this  point,  in  the 
frequent  instances  of  enfranchisements   under 
powers  in  marriage  settlements,  where,  if  the 
freehold  be  limited  to  a  trustee  (for  the  copy- 
holder) and  his  heirs,  to  uses  to  bar  dower,  the 
l^al  inheritance  of  the  freehold  would  vest  in 
the  trustee  by  the  appointment,  and  the  copyhold 
interest,  therefore,  would  not  unite  with  it 

An  enfranchisement  by  a  person  having  a 
limited  interest  only  in  a  copyhold  estate,  is  an 
absolute  enfranchisement  for  the  benefit  of  those 
intitled  in  remainder,  and  this  principle,  I  con- 
ceive, would  apply  to  the  case  of  an  enfranchise- 
ment by  a  husband,  seized  in  right  of  his  wife  (29); 


Berilet,  Cro.  Jac.  673.  S.  C. 
Palm.  111.  Laskmer  r,  Avery, 
Cio.  Jac.  176.  And  see  Murtel 
\.  SnMi,  4  Ck>.  24.  b. 

(2S)  1  Vem.  392.;  and  see 
Orofi  ▼.  Lyiter,  died  2  Vern. 
164. 

(29)  In  a  case  of  this  nature 
on  whidi  I  was  coosultedL  and 
where  the  wife  died  intestate 


leaving  issue  one  son  od1)^>  hdr 
both  to  her  and  the  husteiK^ 
and  the  son  afterwards  died  in- 
testate and  widKmt  istot,^^ 
dined  to  think  that  the  ooj^ImU 
interest  would  be  held  to  ^^ 
meiged  in  the  fraefaoU,  for<^ 
beneat  of  the  heir  sff  fMf^  f^ 
iema.  Vide  ilnon.  Qto.^BkLt 
Siockbridge'i  case,  Cro.Bfa.8*' 
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and  the  deyisee  or  heir  of  the  person  so  en- 
franchising, will  be  decreed  in  equity  to  convey 
the  legal  freehold,  on  payment  of  a  due  propor- 
tion of  the  consideration  for  such  enjGranchise-^ 
ment  (30). 

If  a  copyhold  estate  be  enfranchised  by  a  te* 
nant  in  tail,  the  issue  in  tail  will  be  barred  :  this 
was  adjudged  in  Parker  v.  Turner  {^\\  where 
tenant  in  tail,  with  remainder  to  himself  in  fee, 
haying  enfranchised  and  sold,  the  Lord  Chan* 
cellor  held,  that  the  purchase  of  the  freehold  at* 
tracted  the  copyhold  interest,  and  that  the  pur- 
chaser should  hold  against  the  issue  in  tail. 

The  remainder-men  are  also  barred  by  the  en- 
franchisement of  the  tenant  in  tail  in  possession, 
see  ChaiUmer  v.  Murhall  (32)^  which  case  has 
been  thought  to  have  gone  a  stqp  beyond  the 
principle  of  Parker  &t  Turnery  and  others  of  th^t 
class,  and  to  have  decided  that  the  union  of  the 
estate  of  the  lord,  vrith  that  of  the  copyholder 
for  life,  will  Se  sufficient  in  equity  to  destroy  the 
estate  tail,  and  all  other  remainders  over;  but 
this,  I  submit,  is  a  very  erroneous  deduction 
from  the  authority  of  the  case  in  question,  for  it 
is  observable,  that  there  was  a  union  of  the  inhe* 

Croft  &  Lysler,  cited  2  Vera,  174.  $  see  also  Dunn  v.  Green, 

164.    See  also  Preston  on  Mer-  3P.W.  10.    ChaiUmer  y,  Mur^ 

ger,  p.  548.  hall,  3  Ves.  Jun.  524.    3  Ves. 

(30)  Wynney.Cookes,  iBvo,  127-8.  4  East^  283.  Attte, 
Ch.  Rep.  515.  Roe  d.  Clemett  Py  77*  But  see  Bernard  v. 
V.  Br^^gt,  16  East,  415.  Simpson,  Clayt^  138.  Taylor  v. 

(31)  1  Vera.  393^  458.  S.C.  Shaw,  Cart.  23-4. 
(Barker  v.  Turner,)  2  Ch.  Ca.  (32)  Ante,  n.31. 


620  Of  Enfranchisement.  [Part  I. 

ritance  of  the  freehold  and  copyhold  interests ; 
the  fee  simple  of  the  freehold,  which  was  granted 
by  the  lord  of  the  manor,  having  descended  to 
the  tenant  in  tail  of  the  copyhold,  as  the  son  and 
heir  of  the  grantee,  and  the  son  had  disposed  of 
the  premises  by  his  will  as  freehold  ;  and  this 
descent  and  disposition,  I  conceive,  alone  in- 
fluenced the  Chancellor's  decision  ;  for  I  cannot 
imagine,  that  a  court  of  equity  would  allow  an 
enfranchisement  by  a  tenant  for  life,  to  be  not 
only  for  the  benefit  of  all  interested  in  the  estate, 
as  in  Wynne  &  CookeSy  but  to  operate  as  a  bar  to 
the  estates  tail  in  remainder,  without  the  privity 
or  concurrence  of  the  first  tenant  in  tail.  The 
above  peculiar  distinctions  in  the  case  of  Chal- 
loner  &  MurJudly  appear  to  have  occurred  to  the 
late  Mr.  Serjeant  Hill,  according  to  a  MSS.  note 
which  I  have  found  among  some  valuable  relics 
of  that  learned  gentleman,  now  in  my  possession. 
The  right  of  common  in  the  waste  of  the  lord 
within  the  manor,  is  extinguished  by  enfranchise- 
ment (33)^  unless  specially  preserved  to  the  co- 

(33)  Bradshaw  v.  Eyr,  Cro.  rir^ham*s  case,  4  Co.  38.  a. 
Eliz.  570.  WorUdg  v.  Kings-  Co.  Litt.  122.  a.  SdywiU  y. 
wel,  ib.  794.  S.  C.  2  And.  168.  Staker,  2  Vem.  250.  Speaker 
Fort  V.  Ward,  Mo.  667.  Mar-  v.  Styant,  Comb.  127.  Craw- 
sham  V.  Hunter,  Cro.  Jac,  253.  ther  v.  Oldfield,  1  Salk.  170, 
S.C.  1  Bulst.  2.  S.  C.  (caUed  366.  S.  C.  Holt,  146.  S.  C. 
Massamy,  Hunter,)  Yelv.  189.  6  Mod.  20.  Com.  Dig.  Cop. 
S.C.  (called  Dar«onv.Httn/er,)  (K.  6.)  Gilb.  Ten.  224.  Bar- 
Noy.  136.  S.C.  Massam  v.  wick  v,  Mathews,  6  Taunt. 37B. 
Httn<,)  iBrownl. 220,  (Marsam  S.C.  1  Marsh,  50.  AnU,  tit. 
V.  Hunter,)  2  ib.  209.  Grymes  Prescription.' 
V.  Peacock,  1  Bulst.  18.     Tyr- 
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pyholder  under  terms,  equivalent  to  a  re-grant  of 
common  (34);  and  it  has  beein  held,  that  the 
grant  of  all  appurtenances  to  the  copyhold  tene- 
ment, will  not  prevent  the  destruction  of  the 
common  (35) :  it  is  therefore  usual  to  insert  a  re- 
grant  of  the  commonable  rights  in  the  deed  of 
enfranchisement. 

And  a  power  to  that  effect  should  be  given  to 
the  trustees,  in  addition  to  the  usual  power  of 
enfranchising,  in  marriage  settlements. 

But  although  the  right  of  common  would  be 
destroyed  at  law,  it  will  subsist  in  equity  (36). 

And  it  has  been  adjudged,  that  common  in  the 
waste  of  the  lord  out  of  the  manor,  is  not  lost  by 
enfranchisement,  for  the  copyholder  hath  it  as 
belonging  to  his  land,  and  not  to  his  estate  (37) : 
and  also  that  if  a  copyholder  hath  had  imme- 
morially  a  right  of  way  over  another's  copyhold, 


(34)  Speakei^  v.  Styant, 
Comb.  127. 

(35)  Bradshaw  v.  Eyr,  Mar- 
sham  &  Hunter,  and  Sty  ant  & 
Staker,  ubisup,  Gilb.  Ten.  224. 
Lee  V.  Edwards,  1  Brownl.  173. 

(36)  Sty  ant  &  S  taker,  sup. 

In  the  case  of  Lady  Lanes- 
borough,  Appel.  and  Ockshott, 
Resp.  1  Br.  P.  C.  151,  the  lord 
had  entered  into  an  agreement 
with  his  copyhold  tenants  for 
inclosing  part  of  a  common  3 
the  tenants  released  their  right 
of  common,  and  the  lord  his 
quit  rents  and   services :    the 


inclosure  did  not  take  effect, 
and  the  tenants  continued  to 
enjoy  their  right  of  common, 
and  the  lord  to  receive  his  rents 
and  services.  The  agreement 
wa^  held  to  be  waived,  and  the 
releases  decreed  to  be  cancelled. 
(37)  Grymes  &  Peacock, 
Tyrringham's  case,  Crowther  & 
Oldfield,  Barwick  &  Mathews, 
ante,  (n.33).  Co.  Litt.  122  a, 
149.  a.  Com.  Dig.  Cop.  (K.  6.) 
Revell  &  others  v.  JoSrell, 
2  T.  R.  415 :  but  see  LeeU  & 
Edwards,  Hob.  190. 
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and  he  purchaseth  the  inheritance  of  his  own  co- 
pyhold, yet  the  way  remains  (38),  as  it  is  the 
tenure  only  that  is  altered  by  the  enfranchise- 
ment (39). 

In  adverting  to  the  subject  of  a  conyersion  of 
copyhold  tenure  into  freehold,  I  think  it  right  to 
suggest,  that  when  an  allotment  is  made  to  a  co- 
pyholder, of  waste  or  other  freehold  land,  under 
an  act  of  Parliament,  not  containing  a  provision 
that  the  allotted  land  shall  be  held  by  the  same 
tenure  as  the  estate  in  respect  whereof  the  allot- 
ment is  made,  no  change  of  tenure  will  take  place 
in  the  land  so  allotted  (40) ;  and  that  a  copyholder 
would  probably,  therefore,  in  a  case  of  that  na- 
ture, be  deemed  to  have  a  right  to  vote  at  an 
election,  in  respect  of  such  freehold  allotment(41). 

(38)  Emptan  &  WUliamMn,         (39)    See  Rich  v.  Barker, 

1  RoU.  Abr.  933.    Lex.  Ciut.  Hard.  131.    See  also  Prestoo 

233.     1  New  Abr.  482.    And  on  Merger^  p.  548. 
8eeSmp»<mv,TeltDHght,9JjVLtw.         (40)  See  Doe  d.  Lowes  r. 

1248,  where  the  lesdee  of  a  Davidson,  2  Mau.  &  Selw.  175. 

coal  mine  claimed  a  right  of  Ante,  p.  25.  et  seq. 
way  over  a  copyhold  of  inhe-  ( 41 )    Mr.  Rogers   in  M 

ritance,  as  a  consequence  of  an  '  Law  and  Practice  of  B^' 

enfranchisement  made  by  the  tions>*  in  discussing  the  n^ 

copyholder  subsequently  to  the  of  voting  in  respect  of  fee  &nn 

demise  of  the  mine^  but  the  rents  and  rents  charge,  ob- 

case  stood  over  for  further  ar-  serves^  that  all  such  rents  are 

gametit,  and  the  matter  was  considered  freehold,  and  gi^  ^ 

compromised.  It  did  not  clearly  right  to  vote,  although,  ^  >t 

appear  that  there  was  a  way  should  seem,  they  issue  oot  d 

of  *  necessity  over  the  copyhold  lands  in  right  of  whicb  tbe 

at  the  time  of  the  demise.  See  proprietor  could  not  vote ;  and 

Calth.  97.     Lex.   Gust.  226.  he  adds   the  following  no^' 

Ante,  p.  485.  "  In  some  cases,  the  nature  rf 
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Since  the  statute  of  quid,  emptares^  18  Ed*  I. 
the  services  rendered  by  a  copyholder  to  the  lord, 
cannot  be  reserved  on  an  enfranchisement^  which 
is  a  conveyance  away  of  the  reversionary  estate, 
in  respect  of  which  those  services  were  due, 
but  after  such  enfranchisement,  the  estate  will 
become  frank-fee  and  be  held  of  the  superior 
lord,  and  if  a  rent  be  reserved  on  a  grant  of  the 
freehold,  it  will  be  a  rent  upon  contract,  and  not 
a  rent  service  (42). 

And  yet  it  has  been  said,  that  if  the  ancient 
rent  or  relief  were  excepted  out  of  the  grant,  it 
would  continue  as  the  remnant  of  the  ancient 
seigniory  (43),  sed  qtusre  ? 

An  enfranchisement  will  be  presumed,  even 


"  the  estate  itself  does  not  admit 
*'  of  its  owner  having  a  fi«diold 
"  tenure  in  it ;  therefore  a  man 
'*  cannot  vote  for  the  advowson 
of  a  Churdi,  or  for  common 
of  pasture  $  but  for  the  free 
warrens  of  conies^  the  profits 
''  of  wood  sales^  coal  mines> 
'*  tythes  impropriate,    or  the 
''  like,    in  which  he  has   an 
estate  for  life,  and  producing 
cwiimunibus  annU  40f .  by  the 
''year,  he  is  entitled  to  vote. 
^'  Tythes   of   copyhold    lands 
have  been  held  to  give  a 
right  to  vote  5   at  the  last 
'^  York  election;  a  person  ten- 
*^  dered  his  vote  for  an  allot- 
'*  ment  of  common  made  to  a 


€€ 


€« 


€i 


€€ 


ft 


€< 


«r 


€< 


copyhold  estate,  and  it  was 
"  aflowed." 

And  on  the  subject  of  the 
exclusion  of  copyholders  from 
the  right  of  voting  at  elec- 
tions. Vide  the  2d  part  of  this 
treatise,  tit.  ^'CustoiiabyFbeb- 

HOLDS.** 

{At)  Bradthaw  v.  Lawson, 
4  T.R.  443.  Doe  d.  Reay  v. 
HunHngtan  and  others,  4  East, 
271  >  290.;  and  see  Griffith  ▼. 
Clarke,  Mo.  143-4.  Chehoode 
v.  Crew  and  others,  WiUes, 
614.  7  Taunt.  618  in  Moore  V. 
Lord  Phfmouth. 

(43)  Doe  St  Huntington,  and 
Griffith  &  Clarke,  sup. 
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a^inst  the  Crown,  to  support  a  very  long  posses* 
sion ;  this  was  decided  in  Roe  d.  Johnson  v.  Ire- 
land (44),  where  the  question  for  the  opinion  of 
the  court  was,  whether  the  judge  ought  not  to 
have  left  it  to  the  jury  upon  the  evidence,  to  have 
presumed  an  enfranchisement  by  the  Crown,  al- 
though the  manor  was  out  on  lease  from  1636  to 
1804 :  the  last  act  on  the  rolls  of  the  manor  w^as 
in  1636 ;  no  mention  appeared  in  the  entries  on 
the  rolls  of  the  rent,  but  there  was  evidence 
that  6^.  Qd.  was  the  old  copyhold  rent ;  and  in  a 
parliamentary  survey  in  1649,  in  the  column  of 
freehold    rents,   the   churchwardens .  to   whom 
the  tenements  were  surrendered  in  1636,  were 
marked  6rf.    And  Lord  EUenborough,  observing 
on  the  high  estimation  in  which  the  survey  stood 
for  its  accuracy,  held,  that  this  was  evidence  to 
go  to  the  jury,  to  prove  that  the  estate  was  free- 
hold, and  expressed  his  inclination  to  presume 
any  thing  capable  of  being  presumed,  to  support 
an  enjoyment  for  so  long  a  period  (45). 

(44)  11  East,  380.  And  and  the  Mayor  of  Kingstour 
see  Steward  v.  Bridger,  2  Vem.  upori'Hull  v.  Homer,  Cow^. 
516-17>  where  a  grant  of  the  102^  where  a  grant  or  char- 
freehold  was  presumed  after  ter  was  presumed  against  the 
20  years,  -  Crown^  upon  a  possesuota  of 

(45)  Ftd€  also  6  T.  R.  398.;      350  years. 

END  OP  THE  FIRST  PART. 
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